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PASSENGER FOR CONSIDERATION 


By Fred. S. Knight 

In Western Machinery Co. v. Bankers Indemnity Ins. Co., 68 
Pacific (2d) 382; 89 Insurance Law Journal 944, the District Court of 
Appeal of California recently rendered an interesting opinion to the effect 
that a person transported by the assured to inspect machinery which the 
assured desired to sell was a passenger for a consideration and therefore 
not covered by the automobile liability policy providing that the automo- 
biles described therein were not to be used to carry “‘passengers for a 
consideration,” actual or implied. 

Under the terms of the automobile liability policy issued by the 
Bankers Indemnity Insurance Company to the Western Machinery Com- 
pany the insurer agreed to pay on behalf of the assured all sums which 
the assured should become obligated to pay by reason of the liability 
imposed by law upon the assured for damages, arising out of bodily 
injuries, or death resulting therefrom, accidentally suffered or alleged 
to have been suffered by any person or persons by reason of the owner- 
ship, maintenance or use of any of the automobiles described in the 
declaration. Under the heading “Exclusions” it was provided that the 
company should not be liable for claims arising from the use of any 
automobile for purposes other than those specified in the declarations. A 
further provision of the policy was that “None of the assured automo- 
biles are or will be used to carry passengers for a consideration, actual or 
implied. * * * ” The assured brought suit to recover for a loss sustained 
by reason of a payment in settlement of a claim for damages caused by 
the negligence of an employee in the operation of one of its automobiles. 
The trial court made a finding that the injured person was being trans- 
ported by the plaintiff to inspect certain machinery which the plaintiff 
desired to sell to his employer and subsequently did sell to such employer. 

In reversing the judgment in favor of the plaintiff the California 
District Court of Appeal stated that the policy expressly provided that 
although the automobiles might be used for personal pleasure and family 
use, including business calls, none might be used to carry passengers for 
a consideration, expressed or implied. The court held that it could not 
fairly be said that there was a conflict between the provision authorizing 
the use of the automobiles for business calls and the provision forbidding 
the carriage of passengers for a consideration and that the policy clearly 





restricted the use of the automobiles to the class of persons to whom 
the assured owed no higher duty than to a guest. The court also held 
that it was unnecessary, in order to constitute a person a passenger for 
hire that there be a money consideration for the carriage; “it being suf- 
ficient that some benefit or advantage or profit shall inure to the carrier,” 
and that there was manifest a benefit sufficient to constitute a considera- 
tion within the meaning of the policy. 

The effect of this decision, if followed, would be far reaching. Even 
the business golf date would seem to be included as a carriage of a 
passenger for a consideration. 


FRAUD—INCONTESTABILITY 


Even the inclusion of fraud as an exception in the incontestable clause 
of a life insurance policy issued in New Jersey does not entitle a life 
insurance company to maintain the defense of fraud after the expira- 
tion of the contestable period. Such in effect was the decision of the 
Supreme Court of New Jersey in Foster v. Washington Nat. Ins. Co., 
192 Atlantic 59; 89 Insurance Law Journal 736. 

On November 14, 1932 defendant insurance company issued a policy 
upon the life of one Anna Lipshutz containing a provision that it should 
be incontestable after it had been in force during the lifetime of the 
insured, for a period of two years from the date of issue, “except for 
non-payment of premiums, fraud or misstatement of age.’’ The insured 
died on August 5, 1935. Defenses urged by the insurer were that the 
insured had in her application for the insurance “made material misrep- 
resentations” respecting “other insurance carried by her, * * * medical 
treatment received by her and ailments suffered by her for a period of 
5 years prior to the making” thereof, and the state of her health “on the 
date of the policy.” Based on a finding that there had been a mistake 
in the age of the insured the District Judge granted judgment for the 
beneficiary in the amount the premium would have purchased at the 
correct age. 

On appeal the Supreme Court, in denying the contention of the 
insurer that it could, under the terms of the policy properly maintain a 
defense of fraud, pointed out that the New Jersey Statute specifically pro- 
vided that no policy such as the one in suit should be issued or delivered 
within the state, unless it contained among others a provision that “after it 
has been in force during the lifetime of the insured a specified time, not 
later than two years from its date,” it “shall be incontestable, except for 
nonpayment of premiums and for violation of its expressed conditions, if 
any, relating to hazardous travel, residence or occupation * * * and 
except also, at the option of the company with respect to provisions rela- 
tive to the benefits in the event of total and permanent disability, and 
provisions which grant additional insurance specifically against death by 
accident.” The Court held that public policy would not permit the setting 
aside a statutory provision of this character and treats the contract as 
embodying the statutory clause and resolves any apparent conflicts in 
favor of the statute. 

Fraud must be discovered within two years in New Jersey, for 
apparently it is the public policy of that state that the defense may not 
successfully maintain unless fraud is discovered within two years from 
the date of the issuance of the policy. 
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LIFE 


STEWART et al. v. AMERICAN LIFE INS. CO. (two cases). Nos. 1268, 1269. 
Circuit Court of Appeals, Tenth Circuit. April 20, 1937. 
Rehearing Denied June 2, 1937. - 
89 Federal Reporter (2d) 743. 
2. GOOD FAITH. 


Applicant for life insurance should exercise toward insurer the same good 
faith which may be rightfully demanded of insurer, since relationship demands 
fair dealing by both parties. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

4, INQUIRY. 

Answers in application for life policy that insured had had two weeks’ attack of 
influenza four years before, that no complications resulted, and that he had never 
had any other disease or injury warranted insurer in accepting statements as true, 
and did not put insurer on inquiry, notwithstanding insured had given name of 
attending physician, and insurer might have ascertained by further investigation 
that answers were false. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

5. MATERIALITY. 

False representations of health in application for life policy are “material” as 
a matter of law, and if they are knowingly false, proof of actual conscious purpose 
to deceive is not necessary to render policy void, and it will be presumed that insurer 
acted in reliance on truth of material representations. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

6. EVIDENCE. 

In suit to cancel life policies issued to insured who had stated in application 
that he had had two weeks’ attack of influenza four years before, that no com- 
plications resulted, and that he had never had any other disease or injury, evidence 
held to support findings that insured had made a misrepresentation as to a material 
fact, that insurer relied thereon, was deceived thereby, and issued policies on faith 
of truth thereof, and hence that insurer was entitled to have policies canceled. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeals from the District Court of the United States for the District of 
Kansas; Richard J. Hopkins, Judge. 

Consolidated suits in equity by the American Life Insurance Company against 
Reese Smith Stewart, Jr., and another, and against Ora Inez Stewart, individually 
and as executrix of the estate of Reese Smith Stewart, deceased. From a decree 
for plaintiff, defendants appeal. 

Affirmed. 

Chas. G. Yankey, of Wichita, Kan. (William Keith, Harvey C. Osborne, John 
= Sears, Jr., and Verne M. Laing, all of Wichita, Kan., on the brief), for appel- 
ants, 

Henry V. Gott, of Wichita, Kan. (Jos. G. Carey and Vermilion, Evans, Carey 
& Lilleston, all of Wichita, Kan., on the brief), for appellee. 

Before Phillips and Bratton, Circuit Judges, and Kennedy, District Judge. 

Puitups, Circuit Judge. 

_ On February 23, 1932, the American Life Insurance Company issued two _poli- 
cies of insurance on the life of Reese Smith Stewart. Stewart died May 31, 1932. On 
September 3, 1932, the Insurance Company brought these suits in equity to cancel 
the policies on the ground of alleged material misrepresentations in the applications 
therefor. On October 11, 1932, Reese Smith Stewart, Jr., and Ora Inez Stewart, the 
respective beneficiaries under the policies brought actions at law thereon. The 
Insurance Company filed supplemental bills in which it set up the pendency of the 
actions at law and prayed that the prosecution thereof be enjoined. The defendants 
to the equity suits filed motions to dismiss the bills on the ground that the Insurance 
Company had an adequate remedy at law. The court overruled the motions to dis- 
miss, Thereupon the parties stipulated that the suits in equity should be tried in 
advance of the actions at law. The equitable actions were consolidated. From a 
decree cancelling the policies the defendants appealed. 

In our first opinion herein, we held that the Insurance Company had an adequate 
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remedy at law and directed that the decree be reversed and the cause remanded with 
instructions to dismiss the bills without prejudice to setting up the alleged fraud 
as a legal defense to the actions at law. Stewart v. American Life Insurance Co,, 
80 F.(2d) 600. On petition for rehearing, we adhered to our former conclusion, one 
judge dissenting. Stewart v. American Life Insurance Co., 85 F.(2d) 791. 

The Supreme Court reviewed our decision on its writ of certiorari, held that 
the bills stated good causes of action in equity and that the trial court rightfully 
proceeded with the trial of the suits in equity in advance of a disposition of the 
actions at law, and remanded the causes “for a consideration of the merits and for 
other proceedings in accord with” its opinion. American Life Insurance Co. y. 
Stewart, 57 S.Ct. 377, 381, 81 L.Ed. ——. 

On February 11, 1932, Reese Smith Stewart, hereinafter referred to as the 
insured, made a written application, designated as Part I, to the Insurance Company 
for a $5,000.00 policy of life insurance. 

Part I of the application was taken by the supervisor of agents for the Insur- 
ance Company who filled in insured’s responses to the questions therein contained. 
It in part reads as follows: 

“b. With what Companies, Societies or Orders have you an application for Life 
Insurance now pending? 5000 N. Y. Life, 5000 Metropolitan, (For inspection). C. 
Letter Attached. * * * 

“10. In what companies, societies or orders is your life now insured? Company, 
M.W.A., Amount, 2000, Form of Policy, Year Taken, 1900, and no others. * * * 

“I hereby agree to submit to such examinations by the Company’s Medical 
Examiners and to furnish such further information as may be required by the 
Company. 

“Signed at Wichita, State of Kansas, this 11 day of February, 1932, * * * 

“Reese Smith Stewart 
“Signature of Applicant 
in Full and of Guardian 
if Required.” 

The supervisor of agents testified that he propounded the questions in Part I of 
the Application to the insured and wrote down the answers therein as given to him 
by the insured; and that the insured then executed the application. 

On February 18, 1932, the insured was examined hy the local medical examiner 
for the Insurance Company. The medical examination, designated as Part II of the 
application and consisting of questions propounded by the medical examiner and 
answers made by the insured, in part reads as follows: 

“ee * 

“14. Name below all causes for which you have consulted a physician in the 
last ten years: 

“Illness, Influenza. Number of Attacks, 1. Date, Feb. 28. Severity and Dura- 
tion, Two weeks. Any Remaining Effects, No. Attending Physician's Name and 
Address, Dr. McComb, Wichita, Kan. 

“15, Are you now in good health, as far as you know and believe? Yes. 

“16. Has any medical examiner or physician expressed an unfavorable opinion as 
to your insurability or health? No. * * * ot 

~ “22. Have you now, or have you ever had, any other diseases or any injury? No. 
** * 

“T hereby declare that all statements and answers as written or printed herein 
and in Part I of this application are full, complete and true, whether written by my 
own hand or not, and I agree that they are to be considered the basis of any insur- 
ance issued hereon. I hereby authorize any physician or other person who has or 
may attend me to disclose to said Insurance Company any information thus acquired. 

“Dated at Wichita, Kansas, this 18th day of Feb., 1932. 


“Witness: O. C. McCandless, M. D. 
“Signature of Medical Examiner. - 
“Reese Smith Stewart, Applicant. 


The local medical examiner testified that he asked the insured the questions 
set forth in Part II and wrote down the answers therein as the insured gave them 
to him. The examiner testified that with respect td question 14, he asked the 
insured all the causes for which he had consulted a physician in the last ten years 
and that the insured answered “flu, one attack”; that he did not remember the exact 





Lif 


date 
said 
afte 


reco 
ing 
for 
that 
app! 


Par 
pan, 
ance 


Wic 
the 

27, 

Inst 
sten 
ques 
any 
not 

aga: 
note 
to 1 
and 
insu 
the 
hist 
acu; 
lant 
unti 
insu 
scio 
heat 
way 
wot 
not 
insu 


adv 
imp 


insu 
deg: 
20, | 
May 
and 
ter. 


wea 
reco 


expr 
the 

perr 
on 2 


to i 
that 


Life] Stewart et al. v. American Life Ins. Co. 645 


date but that it was in February, 1928; that he asked insured its duration and he 
said “about two weeks”; that he asked insured if there were any complications or 
after effects and he said “no.” 

On February 18, 1932, after being advised that the medical examiner had 
recommended the acceptance of his application, the insured agreed with the solicit- 
ing agent to apply for an additional policy for $5,000.00 and executed a blank form 
for Part I of the application. It was agreed between the insured and the agent 
that the questions and answers in the first application should be treated as an 
application for both policies. . 

The application consisting of Parts I and II, the additional signed form for 
Part I and the medical examiner’s report were forwarded to the Insurance Com- 
pany. Relying on the truth of the answers set forth in the application, the Insur- 
ance Company issued the two policies mentioned above. 

Dr. T. J. McComb, a duly licensed and practicing physician and surgeon at 
Wichita, Kansas, testified to these facts: He was called to attend the insured at 
the latter’s home in Wichita, Kansas about three or four o'clock, P. M., December 
27, 1928. He found the insured unconscious and in a state of general prostration. 
Insured’s extremities were cold, his circulation poor, and his finger nails dark and 
stenotic, indicating a myocardial weakness. The insured did not respond to 
questions, stimulants, or tests given at that time. Dr. McComb could not detect 
any pulse at the wrist. Insured’s limbs were helpless, but Dr. McComb could 
not determine whether it was due to exhaustion or paralysis. He saw insured 
again later in the day, and got some response to questions and to reflex tests and 
noted a slight improvement. He gave insured digitalis, a heart stimulant, and tried 
to resuscitate him and stimulate him, but insured remained only semi-conscious, 
and his circulation remained weak. Dr. McComb made a urinalysis and found that 
insured’s kidneys were not functioning normally. He learned from the members of 
the insured’s family that insured had been ill for a week or ten days and, from the 
history, determined that the insured had had influenza. He diagnosed his illness as 
acuate nephritis and myocarditis. He gave insured urinary and intestinal stimu- 
lants. He continued to treat insured until February 19, 1929, calling two times daily 
until January 10, 1929, and once daily thereafter. When he discontinued treating 
insured, the latter still had a myocardial insufficiency. After insured regained con- 
sciousness, Dr. McComb told him he had had influenza and had overdone; that his 
heart and kidneys were not in good condition; that he would have to ease up on his 
way of living, not try to do much and take more rest so that his heart and kidneys 
would regain strength. In the early part of insured’s illness, Dr. McComb did 
not expect him to recover and advised members of insured’s family to send for 
insured’s son, who resided on the Pacific coast. 

Dr. McComb found that insured had a well defined case of pyorrhea, and 
advised insured to have his teeth extracted when his condition had sufficiently 
improved. 

Dr. McComb was called to treat insured again on April 13, 1932. He diagnosed 
insured’s illness as flu. Insured had cramps in his extremities, a temperature of 102 
degrees, was prostrated and unable to answer questions intelligently. About April 
20, 1932, Dr. McComb detected a weakened condition of the heart and kidneys. On 
May 31, 1932, insured’s pulse ran up to 160 per minute, his blood pressure to 190 
and he had a complete suppression of the urine other than that obtained by a cathe- 
ter. Insured died of uremic convulsions on that day. 

Dr. McComb gave as his opinion that insured’s heart and kidneys were left 
weakened by the first illness and stated that a person never made a complete 
recovery from an attack of nephritis and myocarditis. 

Another duly licensed and practicing physician and surgeon of twenty-four years 
experience, engaged in general practice at Wichita, Kansas, basing his opinion on 
the facts testified to by Dr. McComb, stated that insured’s illness in 1928 and 1929 
permanently impaired his heart and kidneys and left him in danger of a recurrence 
on any slight illness that he might contract. 

A duly licensed and practicing dentist at Wichita, Kansas, testified he was called 
to insured’s home on January 17, 1929; that insured was in bed and very weak; 
that he found insured’s gums and teeth in bad condition due to pyorrhea; that Dr. 
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McComb advised him insured was suffering from heart and kidney trouble and that 
only a few teeth should be extracted at one time; that thereafter he extracted 
insured’s teeth, taking out a few at a time; that he put in temporary plates April 30, 
1929; that he saw insured on several occasions during the summer of 1929 and that 
insured appeared weak and short of breath, talked about his heart and indicated dis- 
couragement at his failure to regain his strength more rapidly. 

A lay witness testified she saw insured in a lawyer’s office in Wichita in July, 
1929; that Mrs. Stewart helped insured into a chair; that insured appeared weak 
and underweight and that his color was bad and his eyes sunken. 

Another lay witness, who had purchased a home from insured under a contract 
for deferred payments, testified that he had become delinquent on a number of such 
payments and that insured came to see him about renewing the contract in the spring 
of 1931; that insured said his health was not very good and he wanted to get the 
contract up to date so if anything should happen to him there need be no litigation 
over the contract; that insured appeared weak and short of breath and complained 
of his heart. 

The medical director for the Insurance Company testified that the applications 
of insured were submitted to him by the Insurance Company to decide whether it 
should accept them and issue policies thereon; that he examined the statements and 
answers contained therein, relied thereon and approved the applications on the faith 
thereof. 

Over objection, he was permitted to testify that had he known insured had 
suffered from myocarditis and nephritis, as testified to by Dr. McComb, he would 
have rejected the applications. 

The soliciting agent for the Company, called as a witness for the defendants, 
testified that he was present when Part I of the application was filled out; that in 
answer to question 10, insured responded that he had “a Two Thousand Dollar 
Woodman Policy, a Ten Thousand Dollar Prudential Policy and a Twenty Thou- 
sand Dollar American Life that he had filled out”; that he saw insured on 
several occasions in the summer and fall of 1929 and during the years 1930 and 
1931, and that insured appeared to be in a good condition of health. He further 
testified that he was present during the medical examination “that Mr. Stewart said 
he had had the flu in February, 1929. * * * I think he said that he was bedfast two 
weeks and was at home for five or six weeks thereafter.” 

Another lay witness testified that he knew of insured’s illness in 1929; that he 
saw insured in the summer and early fall of 1929 and that insured looked normal 
and well. 

A local agent for the New York Life Insurance Company testified that he met 
insured on January 15, 1932; that on January 22, 1932, he obtained an application 
from insured for a Five Thousand Dollar policy in the New York Life Insurance 
Company ; that the policy was issued; that on March 15, 1932, he obtained another 
application from insured for a Ten Thousand Dollar policy in the same Company; 
that the latter policy was delivered on March 25, 1932; that insured appeared to 
be in normal health at those times. 

The assistant manager at Wichita for the Metropolitan Life Insurance Company 
testified that he met insured in January, 1932, and took his application for a Five 
Thousand Dollar life insurance policy in the Metropolitan Life Insurance Company, 
and that the policy was issued; that insured inquired whether his Company would 
issue an additional policy for the same amount and he advised insured it would 
not on account of insured’s age. 

A lay witness engaged in the grocery business in Wichita testified that he 
knew insured for twelve years immediately prior to his death; that insured was 
a customer of his store and that he saw him frequently; that he knew about 
insured’s illness in 1929; that insured commenced coming back to his store about 
two months after that illness and continued to come two or three times each week 
until his last illness; that after insured’s illness in 1929, he looked pretty bad, but 
that he seemed to get back to normal and to resume his regular occupation. 

Ora Inez Stewart testified that insured had an attack of influenza in the 
latter part of December, 1928; that he had a severe cold for about two weeks but 
continued to attend to his business; that insured remained in bed from that 
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iliness two or three weeks and remained in the house an additional two or three 
weeks; that from about February 28, 1929, insured looked after his property and 
collected the rents as he had previously done; that he drove his car, mowed the 
lawns, made repairs on the houses, painted the houses, cut down trees and chopped 
wood, and that she did not notice any difference in his actions after he had appar- 
ently recovered from his illness in 1929 until his last illness; that insured told 
the supervisor of agents that he had a Ten Thousand Dollar policy in the Pruden- 
tial Life Insurance Company and a Two Thousand Dollar policy in the Modern 
Woodmen of America. 

Reese Smith Stewart, Jr., testified that he was twenty years of age and had 
lived with his parents all his life; that insured was a very active man; that he took 
care of his rental properties, mowed the lawns, made repairs and did all kinds of 
work about such properties; that he was out of the house in March, 1929 and within 
two months thereafter, resumed his normal activities and continued to do so during 
1930 and 1931. There was other lay testimony to the same effect. 

On the foregoing evidence, the trial court found that the insured knowingly and 
willfully made false answers to questions 14 and 22 of Part II of the application; 
that such answers constituted material misrepresentations; that the Insurance Com- 
pany relied thereon and issued the policies on the faith thereof. 

[1] Where a chancellor has considered conflicting evidence and has made his 
findings and decree thereon, they must be regarded as presumably correct and unless 
a serious mistake has been made in the consideration of the evidence or an obvious 
error has intervened in the application of the law, the decree should be permitted 
to stand. Standard Oil Company of Colorado v. Standard Oil Company (C.C.A.10) 
72F.(2d) 524, 527. 

[2] “An applicant for insurance should exercise toward the company the same 
good faith which may be rightly demanded of it. The relationship demands fair 
dealing hy both parties.” Mutual Life Insurance Company of New York v. Hilton- 
Green, 241 U.S. 613, 624, 36 S.Ct. 676, 680, 60 L.Ed. 1202; Klein v. Farmers’ & 
Bankers Life Insurance Company, 132 Kan, 748, 297 P. 730, 731; Moore v. Pilot 
Life Ins. Co. (C.C.A.4) 86 F.(2d) 197, 199. 

[3] It is common knowledge that where no complications develop the duration 
of a case of influenza is from eight to ten days and that the complications which 
frequently follow influenza are more serious than the primary disease. 

When Dr. McComb was called to attend insured in December, 1928, insured 
had been ill with influenza for a week or ten days and serious complications of 
heart and kidneys had developed. Dr. McComb continued to treat insured for 
fifty-four days and when he discontinued attending insured, the latter still suffered 
from myocarditis and was only in the stage of convalescence. Yet in answer to 
the direct questions of the medical examiner, insured gave the wrong date of his 
illness, stated its duration was only two weeks when in fact it was approximately 
ten weeks excluding the period of convalescence, and that there were no after 
effects or complications when in truth serious heart and kidney complications fol- 
lowed the attack of influenza. 

[4] It is true that insured gave the name of his attending physician and the 
Insurance Company might have ascertained the true facts by further investigation, 
but the answers indicated an ordinary case of influenza with no complications and 
suggested no reason for further investigation. Under these circumstances, the 
Insurance Company was not put on inquiry and was warranted in accepting insured’s 
statements as true. See Jefferson Standard Life Insurance Co. v. Stevenson 
(C.C.A.5) 70 F.(2d) 72, 74. 

[5] Statements in an insurance application of the character here involved are 
regarded as material as a matter of law,’ and if they are knowingly false, proof of 
an actual conscious purpose to deceive is not necessary.” 


_. 1 Shaner v. West Coast Life Ins. Co. (C.C.A.10) 73 F.(2d) 681, 684; Jeffress v. New York 
Life Ins. Co. (C.C.A.4) 74 F.(2d) 874, 876; Hesselberg v. Aétna Life Ins. Co. (C.C.A.8) 75 
F. (2d) 490, 493; Fountain & Herrington v. Mutual Life Ins. Co. (C.C.A.4) 55 F.(2d) 120, 122; 
New York Life Ins. Co. v. McCarthy (C.C.A.5) 22 F.(2d) 241, 244; Atlantic Life Ins. Co. v. 
Hoefer (C.C.A.4) 66 F.(2d) 464, 466; Jefferson Standard Life Ins. Co. v. Stevenson (C.C.A.5) 
70 F.(2d) 72, 73; Dudgeon v. Mutual Ben. Health & Accident Ass’n (C.C.A.4) 70 F.(2d) 
49, 51; Mutual Life Ins. Co. v. Hilton-Green, 241 U.S. 613, 622, 36 S.Ct. 676, 60 L.Ed. 1202. 

2 Mutual Life Ins. Co. v. Hilton-Green, 241 U.S. 613, 622, 36 S.Ct. 676, 60 L.Ed. 1202; 
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An Insurance Company will be presumed to have acted in reliance on the truth 
of material representations.* 

[6] We conclude that the evidence established a misrepresentation as to a 
material fact by the insured in his application for the policies and that the Insurance 
Company relied thereon and was received thereby and issued the policies on the 
faith of the truth thereof and that it was entitled to have the policies cancelled. 

(7| Under the weight of authority, it was error to permit the medical director 
to testify that he would have rejected the application had the true facts been stated 
in the application.‘ 

[8, 9] However, whether the Insurance Company would have rejected the 
application had it been apprised of the true facts was immaterial. The misrepre- 
sentations were material as a matter of law.’ Admission of evidence of an imma- 

[10] Furthermore, in cases tried to a chancellor, although incompetent evidence 
has been admitted over objection, it will be presumed, unless the contrary 
affirmatively appears, that the incompetent evidence was finally disregarded.’ 

The material findings and the decree are fully supported by competent evidence 
and the admission of the immaterial evidence of the medical director was a harmless 
error and does not justify a reversal. 

The decree is affirmed. 


RINN v. NEW YORK LIFE INS. CO. No. 6025. 
Circuit Court of Appeals, Seventh Circuit. April 12, 1937. 
Rehearing Denied May 4, 1937. 
89 Federal Reporter (2d) 924. 
4. ANNUITY. 

The conscionableness of an insurance contract is to be determined as of the date 
of its execution. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

Appeal from the District Court of the United States for the Northern District 
of Illinois, Eastern Division; James H. Wilkerson, Judge. 

Action by Vincent G. Rinn, as administrator de bonis non with the will annexed 
of the estate of Maurice B. McCarthy, against the New York Life Insurance 
Company. Motion to dismiss the causes of action in equity and at law was sus- 
tained, and the administrator appeals. 

Affirmed. 

John E. Owens and Thomas L. Owens, both of Chicago, IIl., for appellant. 
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the conclusion we have reached.” 
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Homer H. Cooper, Wendell J. Brown, and George A. Reilly, all of Chicago, IIL., 
and Louis H. Cooke, of New York City, for appellee. 

Before Evans, Circuit Judge, and Baltzell and Briggle, District Judges. 

Evans, Circuit Judge. 

The narrow and interesting question presented upon this appeal is the right of 
the administrator of an annuitant, who died a few years after the issuance of 
the annuity policy, to recover the balance of the premium not consumed in payments 
to annuitant during his life. The appeal is from orders sustaining appellee’s motion 
to dismiss certain counts in appellant’s separate action in chancery and at law. 
The action was begun in the state court and removed to the Federal court. 

The Facts. Appellee, on May 21, 1930, issued to appellant’s intestate an annuity 
policy in consideration of a single premium payment of $48,794.40. It paid insured 
$300 per month from June 14, 1930, until April 14, 1934, or a total of $14,100. 
This left a difference of $34,694.40 between the amount of the premium received 
and the annuities paid. The insured’s administrator, the appellant, seeks to recover 
this amount with interest. The District Court sustained a motion to dismiss the 
causes of action in equity and at law. 

The annuity contract is herewith set forth in full: 

“New York Life Insurance Company 
A Mutual Company 
Agrees to Pay 

to Maurice B. McCarthy during the lifetime of said Maurice B. McCarthy, the 
Annuitant, An Annuity of Thirty-six Hundred Dollars payable in equal Monthly 
payments of Three Hundred Dollars each; the first payment to be made on the 
Fourteenth day of June Nineteen Hundred and Thirty if the Annuitant is then 
living, and subsequent payments on the Fourteenth day of Each Month in every 
year thereafter, said Annuity terminating with the last Monthly payment preceding 
the death of the Annuitant. No proportionate annuity payment will be made to 
the day of death of the Annuitant. 

“If annuity payments are to be made to any other than the Annuitant, or if 
the Company’s check for any annuity payment is not to be indorsed personally 
by the Annuitant, the Company reserves the right to require satisfactory evidence 
that the Annuitant is living on the date the annuity payment falls due. 

“This Annuity is granted upon the declaration that the Annuitant was born 
on the Seventh day of September, One Thousand Eight Hundred Seventy-Seven 
and if such declaration shall be found incorrect then the amount of Annuity pay- 
able under this contract shall be such as the single premium paid would have pur- 
chased at the correct age. Any overpayment or overpayments by the Company 
with interest thereon at the rate of six per cent (6%) per annum, shall be charged 
against the payments to be made after adjustment. 

“This policy constitutes the entire contract between the parties and does not 
participate in the surplus of the Company. 

“All benefits under this contract are payable at the Home Office of the Com- 
pany in the: City and State of New York. 

“No agent is authorized to make or to modify this contract. 

“The reserve held by the Company for this Annuity contract shall be calcu- 
lated on McClintock’s tables of mortality among annuitants, with interest at 3%4%. 

“This contract is made in consideration of the payment in advance of the single 
premium of Forty-Eight Thousand Seven Hundred Ninety-Four 40/100 Dollars to 
be made only by bank draft or certified check to the order of New York Life 
Insurance Company, in exchange for its official premium receipt signed by the 
President, a Vice-President, a Second Vice-President, a Secretary or the Treasurer 
of the Company and countersigned by the Cashier of its, Branch Office. 

“In Witness Whereof the New York Life Insurance Company has caused this 
contract to be signed this Twenty-first day of May Nineteen Hundred and Thirty. 

“ . = ~ 
Frederick M. Johnson, Secretary. 
“Darwin P. Kingsley, President. 
“S. W. Winnie, Registrar.” 

(a) Appellant contends that the annuity contract contemplated a particular 
reserve of the amount of insured’s premium, the balance remaining therein to 
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belong to assured’s estate on his death—if such were not the case, the contract 
would be lacking in mutuality and would be fraudulent and void. 

(b) Appellant also contends that the contract, being ambiguous, should be con- 
strued in assured’s favor; it would have been simple for the company to have pro- 
vided that any balance remaining due on annuitant’s death should become the 
insurer’s. 

(c) It is also appellant’s contention that the sale of annuities constitutes either 
the sale of insurance or of a “security.” If it be the former, its form should have 
been filed with the Insurance Superintendent. Smith-Hurd IIl.Stats. c. 73, § 264; 
Ill.Rev.Stat.1935, c. 73, par. 378. If the latter, the requirements of the Blue 
Sky Law (Smith-Hurd IIl.Stats. c. 121%, § 96 et seq.) should have been met. 

The opinion of the court in Rishel v. Pac, Mutual Life Ins, Co., 78 F.(2d) 881 
(C.C.A.10), so aptly applies that we would unnecessarily and improperly add 
to the volume of reported judicial opinion if we were to restate the reasons 
and conclusions of that case. We accept that opinion as embodying the correct 
statement of the applicable law. This last statement has no reference to the alleged 
bad faith and fraud allegations and proof discussions of the opinion, because no 
such issue is before us. 

As bearing on the intent of the parties, the following facts are significant: 

1. The insured’s promise to pay is for the period “during the lifetime of the 
annuitant.” 

2. The annuity terminates “with the last monthly payment preceding the death 
. = annuitant. No proportionate annuity payment will be made to the day of 

eath.” 

3. If the payment is to be made to another than the annuitant, the company 
may require “satisfactory evidence that the annuitant is living on the date the 
annuity payment falls due.” 

4. No provision is made anywhere for the payment of the unexpended balance 
of the premium upon the event of the death. If a refund were contemplated, it 
would have been natural to have designated a beneficiary as the recipient or 
provided that the estate receive the same. 

Appellant argues from the contract provision “The reserve held by the Com- 
pany for this Annuity contract shall be calculated on McClintock’s tables of mor- 
tality among annuitants, with interest at 314%” that each annuity policy has its 
own precise reserve, not to be intermingled with the reserve of another policy, 
and, upon annuitant’s early demise his estate was entitled to the balance remaining 
in said reserve. 

[1] This view must be rejected because the major premise is unsound. Each 
policy does not have its separate, individual reserve. Appellee’s interest computa- 
tions were applicable to all policies of this class. Its contract was based on an 
average life’s expectancy. The insured would have been required to pay no addi- 
tional premium even though he survived ten years beyond his computed life's 
expectancy. 

[2] The applicable Illinois insurance statute (chapter 73, § 266, Smith-Hurd 
Ill.Stats.) as it existed in 1930 expressly excluded annuity policies. 

{3] The Blue Sky Law did not cover annunity insurance contracts issued by 
insurance companies (Laws I11.1919, p. 351, § 2, as amended by Laws 1925, p. 549, § 
1 [Smith-Hurd II1.Stats. c. 12134, § 97 and note; Cahill’s Ill.Rev.Stat.1929, chap. 32, 

ar. 255]). 
7 [4] The conscionableness of an insurance contract is to be determined as of the 
date of its execution. Insured was 53 at the time of the issuance of the policy, 
and had he lived 14 years—until he was 67—he would have received sums equal to 
the premium by him paid. According to the mortality tables he had a life’s expec- 
tancy of 19% years. 

The judgment is affirmed. 
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POTTER v. YOUNG et al. No. 4—4615. 
Supreme Court of Arkansas. April 19, 1937. 
Rehearing Denied May 17, 1937. 
104 Southwestern Reporter (2d) 802. 
1. FACILITY OF PAYMENT. 

“Facility of payment” clause in group policy giving employer under certain con- 
tingencies power to designate beneficiary held to control only where no other 
beneficiary is named, and not to change order of preference in which alternates take 
where specifically designated beneficiary predeceases insured. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

2. DESIGNATION. 

Clause in group policy providing that, where beneficiary predeceased insured 
who did not name another, proceeds should be paid on insured’s death to the relative 
by blood “or” connection by marriage of insured “or” to such other person as 
employer should designate as equitably entitled to the proceeds, held to name 
alternative beneficiaries taking in order of designation with power conferred on 
employer to select only where there was no other beneficiary to take, and hence 
to give children of insured priority to proceeds over his widow who was not 
specifically designated in policy but was named by employer as the one equitably 
entitled to proceeds. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

McHaney, J., dissenting. 

Appeal from Pulaski Chancery Court; Frank H. Dodge, Chancellor. 

Suit by Mildren Young and others against the Travelers’ Insurance Company, 
in which Grace Lela Potter intervened. From a decree for plaintiffs, intervener 
appeals. 

Affirmed. 

Osborne W. Garvin, of Little Rock, for appellant. 

Buzbee, Harrison, Buzbee & Wright, C. W. Garner, and G. W. Fike, all of 
Little Rock, for appellees. 

Frank G. SMITH, Justice. 

This case was tried in the court below upon a stipulation of facts, from which 
we copy as follows: On March 1, 1931, the Travelers’ Insurance Company issued 
its group policy to the Johns-Manville Corporation, employer, and on the same 
date issued its certificate of insurance under said group policy to Charles E. Pot- 
ter, employee of Johns-Manville Corporation, insuring the life of Charles E. Potter 
in the principal sum of $3,000, payable to Maude Matilda Potter, wife, as benefi- 
ciary. The beneficiary predeceased her husband. She died intestate September 
12, 1932. On October 6, 1934, Charles E. Potter married Grace Lela Potter. 

On December 1, 1935, while in the employ of Johns-Manville Corporation and 
while said insurance was in force, Charles E. Potter died intestate. He left surviv- 
ing him his widow, Grace Lela Potter and seven children, four by his first wife 
who is now deceased, and three by his second wife, Maude Matilda Potter, deceased. 
The ages of the children ranged from 33 to 17 years. The youngest child—a son— 
- er minor, and was the only child living with Charles E. Potter at the time 
of his death, 

On December 4, 1935, Grace Lela Potter was appointed administratrix of the 
estate of her deceased husband, and is now duly qualified and acting as such admin- 
istratrix. On December 8, 1935, the children filed suit against the Insurance 
Company for the proceeds of the policy. On December 21, 1935, Grace Lela Potter 
filed an intervention claiming the proceeds of the policy for the benefit of the 
estate. The insurance company paid the face of the policy into the registry of the 
court and has been discharged and dismissed from the case. 

The group policy provides: 

“The amount payable upon the death of an employee shall be paid in accord- 
ance with the paragraph, ‘Modes of Settlement.’ * * * 

“Modes of Settlement: Any claim for death under this policy shall be paid to 
the beneficiary designated by the Employee either in one amount or in a fixed 
number of instalments for each One Thousand Dollars according to the following 
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table upon the written election of the Employer, the first instalment to be paid 
immediately upon receipt of due proofs of death. 

“(Table of instalments payments.) 

“In the event of the death of the beneficiary before payment of the amount of 
the insurance or all of the instalments to which the beneficiary may be entitled 
‘Permanent Total Disability Benefit,’ or in the event that no beneficiary shall have 
been named, or when the beneficiary is a minor, the amount of the insurance or 
the remainder of the instalments, as the case may be shall be paid to the relative 
by blood or connection by marriage of the insured Employee or to such other 
person as the Employer shall designate as equitably entitled to the same. In such 
case the remaining instalments may be commuted into one sum on the basis of 
interest at the rate of three and one-half per cent per annum. 

“Change of Beneficiary:—Any Employee insured hereunder may designate 
a new beneficiary at any time by filing with the Employer a written request for 
such change on forms furnished by the Company, but such change shall becom 
effective only upon receipt of such request at the main office of the employer.” 

A. M. Schmidt testified that he was the manager of the insurance department of 
the Johns-Manville Corporation, and that upon being advised of the insured’s death 
he wrote a letter to the Insurance Company in which he designated Mrs. Grace 
Lela Potter, in her capacity as administratrix of the estate of her husband, as the 
beneficiary equitably entitled to the proceeds of the policy. In so doing he acted 
for the Johns-Manville Corporation. 

D. W. James testified that he was the investigator and adjuster representing the 
Insurance Company, and that while the Johns-Manville Corporation had desig- 
nated a beneficiary, the proceeds of the policy had not been paid upon that desig- 
nation, as the provision entitled “Modes of Settlement” governs and controls the 
designation of the beneficiary, and he considered its proper interpretation a ques- 
tion which should be decided by the courts. 

The decision of this question is decisive of the case. The court below was 
of the opinion that the children were the first of the alternative designated bene- 
ficiaries, and decreed accordingly, from which decree the widow as administratrix 
has appealed. 

The recent case of Lee v. Potter (Ark. January 11, 1937) 100 S.W.(2d) 252, is 
not controlling here, although the litigation is between the same parties. In that 
case, as in this, the suit was on a policy naming the insured’s second wife as bene- 
ficiary, and there had been no designation of a substituted beneficiary upon her 
death. But the policy in that case was payable to the “wife of the insured, if 
she survives the insured; otherwise, to the insured’s executors, administrators or 
assigns.” We held that the effect of the language quoted was to designate the 
insured’s administratrix as an alternative beneficiary. 

The construction of this policy, in determining who the beneficiary is, will be 
simplified if we eliminate the provisions therefrom which are not of controlling 
importance, and this we proceed to do. 

Upon the question of the designation of the administratrix as the beneficiary 
by the employer, appellant says: “The administratrix was designated by the 
employer, but she does not predicate her claim to the proceeds upon said designa- 
tion, although the employer and the insurer expressed opinions that under the 
circumstances a designation was necessary.” ‘ 


[1] We concur in the view that this designation is not controlling. The pro- 
vision whereby the employer, in the contingency provided for in the “Modes of 
Settlement” paragraph, may designate the beneficiary, is in the nature of what 1s 
called, in Cooley’s Briefs on Insurance (2d Ed.) vol. 7, p. 6369 et seq., and by 
other textwriters, as a “Facility of Payment Clause,” which clause appears to be 
recognized as valid by the courts and enforced where no other beneficiary is 
named, But it was not held in any of the cases there cited or in any other cases to 
which our attention has been called that it was intended to give an employer the 
right to change the beneficiary named or the order of preference in which they 
shall take the proceeds of the policy. The right to designate a beneficiary or 
to change the beneficiary is given to and abides with the employee, and not with 
the employer. The first sentence in the paragraph “Modes of Settlement” appears 
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to be conclusive of this question. It reads: “Any claim for death under this 
policy shall be paid to the beneficiary designated by the employee. * * = 

[2] It will further simplify the case to determine at this point what are the 
“Claims for Death.” The policy makes provision for the payment of disability 
benefits, and contemplates the possibility that such payment shall have been made 
to the insured in his lifetime, but not exceeding the face of the policy. No 
such payments were made in the instant case, and the “Modes of Settlement” par- 
agraph may, therefore, be read with the provision relating thereto eliminated. So 
also may the phrase, “or when the beneficiary is a minor,” be eliminated. It so 
happens that one only of the children of the insured is a minor. But the policy 
was not payable to a minor as such. If the minor is a beneficiary at all—a ques- 
tion to be presently considered—he is such as “a relative by blood,” and would take 
the same share of the proceeds as do his brothers and sisters who are also “rela- 
tives by blood,” in equal degree. The minor is a member of the class “relatives 
by blood,” but so also, and in equal degree, are his brothers and sisters who are 
adults. 

The paragraph, “Modes of Settlement,” becomes effective upon the death of the 
insured, and makes provision for the payment, not only of the balance remaining 
after crediting the amount of disability benefits paid, if any, but provides for the 
disbursement of the full face of the policy where no disability benefits have been 
paid. 

Thus stripped of phrasés and conditions which may and should be eliminated, 
the “Modes of Settlement” paragraph reads as follows: “In the event of death of 
the beneficiary before payment of the amount of the insurance, * * * or in the 
event that no beneficiary shall have been named, * * * the amount of the insurance 
shall be paid to the relative by blood, or connection by marriage of the insured 
employee, or to some person who the employer shall designate as equitably entitled 
to same.” 

Let it be remembered that Maude Matilda Potter, the principal or first-named 
beneficiary, died before the amount of the insurance, or any part thereof, was paid 
to any one, and the insured did not elect to exercise ‘the right to name other 
primary beneficiaries. Were other beneficiaries named, or was it necessary for 
the employer, under the “Facility of Payment” clause, to name the person who 
appeared to be “equitably entitled to the proceeds”? 

We think that conclusion cannot be reached if we give effect to this language, 
“or in the event that no beneficiary shall have been named, * * * the amount 
of the insurance shall be paid to the relative by blood, or connection by mar- 
riage, or the insured employee. * * * ” Now, Maude Matilda Potter having pre- 
deceased the insured, and no substitution of the primary beneficiary having been 
named, there was no beneficiary specifically named, and the other classes take 
and in the order named—if there are such classes. 

It can only be that the employer has the right to designate a beneficiary ‘as 
equitably entitled” in the event that no other beneficiary has been named. Cer- 
tainly the right to substitute a beneficiary has not been conferred on the employer. 
It appears, from the quotation above copied from the policy, that the right to 
name the beneficiary is expressly given to the insured employee, and language of 
the most unequivocal and plainest character would be required to warrant the 
construction that the employer may disregard this right by naming some other 
person as more “equitably entitled to the same.” ‘ 


Certainly we must give some effect to the provision that “in the event no bene- 
ficiary shall have been named, * * * the amount of the insurance * * * shall be 
paid to the relative by blood or connection by marriage of the insured employee,” 
and if we do give effect to this language, must we say, can we say, that their 
right to take anything, or at all, is subject to the discretion of the employer to 
designate a beneficiary thought by the employer to be more “equitably entitled to 
the same”? 


As we read the provisions above quoted, the use of the disjunctive conjunction 
‘or” is of aid in construction. It indicates that, absent a specifically named 


beneficiary, other named beneficiaries shall take and the order in which they 
shall take. The class first named shall first take, “or” if there is no one of that 
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class, those secondly named shall take, “or” if there be no one of that class to 
take, the person last named shall take, that is, such other person as the employer 
shall designate as “equitably entitled to same.” Had there been no person in the 
first class (relative by blood), then persons of the second class (connections by 
marriage) would take. Absent persons of either the first or second classes, the 
employer would, in that event, designate some one equitably entitled to take. The 
distribution to be made by the person last named of the proceeds of the policy is 
a question not presented for decision, as there are in fact persons of both prior 
classes. 

In Couch’s Cyclopedia of Insurance Law, vol. 2, p. 820, it is said: “Likewise, 
a member, who has an absolute right to designate any eligible as beneficiary, may 
name alternative beneficiaries from among the eligibles, and, if one predeceases the 
member, the other may take.” 

Our recent case of Dennis v. Equitable Life Assurance Society, 191 Ark. 825, 88 
S.W.(2d) 76, is to the effect that alternative beneficiaries take in the order of 
their designation. See, also, Runyan v. Runyan, 101 Ark. 353, 142 S.W. 519. 

The new work on Group Insurance by Crawford & Harlan, p. 205, contains a 
copy of a policy identical with the one here involved, but cites no case construing 
it, nor was editorial comment made as to its construction, and we have found no 
case construing provisions of the policy herein recited. 

The decree of the court below concurs with the views here expressed, and it is, 
therefore, affirmed. 

McHaney, J., dissents. 


ARKANSAS BURIAL SOC. v. HOUGH. No. 4—4645. 
Supreme Court of Arkansas. May 3, 1937. 
104 Southwestern Reporter (2d) 809. 
1. NOTICE. 

Under certificate of burial society providing that notice was to be given of any 
death for which benefits were provided within twenty-four hours, that society would 
furnish mortuary and burial benefits, and that if such benefits were furnished 
through any other than a designated mortuary, the holder would receive 90 per cent. 
of benefits provided, certificate holder held entitled, on death of his mother, to 
select a mortuary other than that named in certificate, as against contention that 
there was no intent to pay certificate holder any money, but to furnish benefits, 
and that a prerequisite therefor was that society be given notice where no notice 
was given because of failure of society to have some one in its office to receive 
notice though it had actual notice thereof. 

(For other cases, see Insurance, Dec. Dig. §§ 539[5], 666.) 

2. NOTICE. 

Failure of certificate holder to give notice to burial society of death of holder’s 
mother, as required by certificate, held not to preclude recovery on certificate, where 
an effort had been made to notify society shortly after mother’s death, and failure to 
do so was because there was no one at society’s office to receive the notice, society 
had actual notice of mother’s death from newspaper, and no purpose could be served 
by giving notice thereafter. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

8. NOTICE. 

Whether holder of burial certificate was entitled to recover for funeral benefits 
for death of his mother, where society was not notified of mother’s death within 
twenty-four hours, as required by policy, but an effort had been made to do so 
and failure was due to fact that there was no one at society’s office to receive 
notice, and society had received actual notice of death, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

9. NOTICE. 

Holder of certificate of burial society under which notice of death of any 
person for whom funeral benefits would be paid was required within twenty-four 
hours after death need take only such steps to give notice of death as a reasonably 
prudent man would have done under the circumstances. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
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10. NOTICE. 

In suit on burial certificate under which notice was required of death of any 
person for whom funeral benefits would be paid within twenty-four hours after 
death, instruction that if holder took such steps to give notice as a reasonably pru- 
dent man would have taken under all the circumstances, and that holder could 
recover if society’s failure to maintain a person to receive such notices at its place 
of business within time prescribed by by-laws was cause of failure of holder to 
give notice, held not improper, where society had actual notice. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 


Appeal from Circuit Court, Sebastian County, Fort Smith District; J. Sam 
Wood, Judge. 

Suit by John J. Hough against the Arkansas Burial Society. From a judgment 
of the circuit court for the plaintiff, on appeal from a judgment for the defendant 
in the municipal court, the defendant appeals. 

Affirmed. 

Paul Wolfe and Hardin & Barton, all of Fort Smith, for appellant. 

Daily & Woods, of Fort Smith, for appellee. 

MEHAFrFY, Justice. 

This action was begun in the municipal court of the city of Fort Smith by the 
appellee against the appellant to recover the sum of $90. The complaint alleged 
that appellee was a citizen and resident of Fort Smith, Ark., and the appellant is a 
corporation organized and existing under the laws of the state of Arkansas, with 
its principal place of business in the city of Fort Smith; that in August, 1934, in 
consideration of dues paid and agreed to be paid, the appellant issued to the appellee 
its certificate of membership, No. 1070, by the terms of which it covenanted and 
agreed that upon the death of Alice Hough, the mother of appellee, the appellant 
would pay as a funeral benefit, to the appellee, the sum of $100, if the funeral of 
said decedent was conducted by the Fentress Mortuary of Fort Smith, Ark., and 
the sum of $90 in the event the funeral of said decedent was conducted by any 
other mortuary. It alleged that appellee had performed all the covenants and 
agreements contained in the certificate of membership, and that on April 26, 1936, 
the said Alice Hough, mother of the appellee, died in Sebastian county, Ark.; that 
the appellee had made demand on the appellant for payment of $90; and that 
appellant failed and refused to make said payment. It was alleged that the appel- 
lant is engaged in writing insurance, and that the certificate of membership sued 
on is a contract for life insurance. He therefore prayed for judgment for $90 
with interest, and 12 per cent. penalty and attorney’s fees. 

The municipal court rendered judgment in favor of the appellant and an appeal 
was prosecuted to the circuit court of Sebastian county, where there was a verdict 
and judgment in favor of appellee for $90. The appellee moved for judgment for 
the amount of verdict and 12 per cent. penalty and a reasonable attorney's fee to 
he fixed by the court. The court held that the plaintiff was only entitled to a judg- 
ment for the amount of the verdict. The case is here on appeal. 

On August 23, 1934, the appellant issued to appellee a certificate of membership 
in the Arkansas Burial Society. This certificate provided that the appellee was the 
owner of one membership in the Arkansas Burial Society and that the following 
members of his family are entitled to funeral benefits in this society, and among 
others includes Alice Hough, mother of appellee, benefits, $100. The certificate 
recites that it is issued subject to the signed application and the by-laws and 
the laws of Arkansas governing burial societies, all of which it is expressly 
agreed are integral parts of this certificate, and the contract between the 
certificate holder and the society. It then provides for the payment by appellee 
of $9.75 per year. One of the by-laws printed on the back of the certificate reads 
as follows: 

“Certificate holders shall notify the Secretary-Treasurer of the Society or the 
Fentress Mortuary immediately after any death, and failure to do so within 
twenty-four hours shall forfeit all rights of benefits in relation to said death.” 

. The by-laws provided that the benefits are provided on the following schedule: 

Dependents, age 61.and above at admission, $100, provided the same are furnished 
through the Fentress Mortuary of Fort Smith, Arkansas. If furnished through 
another mortuary chosen by the holder hereof, then ninety (90) per cent of bene- 
fits is provided.” 
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The appellee was the beneticiary under said certificate. Alice Hough, the 
mother of appellee, died on April 26, 1936. Appellee, shortly after the death of 
his mother, attempted to notify appellant of his mother’s death by calling its office 
over the telephone. He received no response to his call, and a little later on the 
same morning again attempted to call the appellant over the telephone, and again 
received no response. The mother’s funeral was conducted on the afternoon of 
Monday, April 27. On Tuesday, April 28, appellee sent the certificate to the office 
of appellant. The following day, the 29th, appellee went to the office of appellant 
and met Mr. Stackable, the secretary-treasurer of appellant. They had a conver- 
sation in which Mr. Stackable said that the demand for payment was out of order, 
and that he had not had any notice, and that he would take it up with the board 
of directors. A day or two later appellant’s attorney called the appellee and 
informed him that the board of directors of the society had definitely declined to 
pay his claim. 

By-law 3 provides that the benefits shall be $100 provided the same are furnished 
through the Fentress Mortuary. If furnished through another mortuary chosen 
by the holder, then 90 per cent. of benefits is provided. In other words, if fur- 
nished by the Fentress Mortuary, $100 would be the amount of benefits, and if 
furnished by any other mortuary, $90 would be the amount of the benefits. 

The facts in the case are practically undisputed. It is contended by the appellee 
that the appellant is an insurance company, and appellant contends that it is an 
investment company. We find it unnecessary to decide this question. The only 
question for our determination is whether, under the contract, appellant is liable 
for the $90. 

Appellant contends that the notice required by the by-laws was not given 
within the time specified, and cites a great many authorities. These authorities, 
however, are cases where the contract of a carrier with the shinper was involved. 
The court held that all these contracts were reasonable, but these authorities also 
hold that they must not only be reasonable, but based on a consideration. The 
usual form of contract in the cases referred to is that the carrier will not be liable 
for loss or damage to property unless notified within a certain number of hours. 
These contracts were all based on reduced rate, that is to say, that the carrier 
shipped at a reduced rate because of the stipulation. Moreover, the reason for the 
contracts was that after the goods were delivered the carrier should be notified 
within a reasonable time of any claim the shipper had so that it might make inves- 
tigation before the goods were removed or before it became impossible to get the 
evidence as to the damages. Some of the contracts in cases cited by the appellant 
were held unreasonable, but a contract of this kind must be reasonable and based 
on a consideration. 

[1] Appellant argues that its obligation was to furnish services and supplies 
for the burial of the party and there was no intent to pay the certificate holder 
money, and that a condition precedent to the obligation to furnish the benefits, 
services, and supplies depended upon notice provided for in the contract, and it is 
argued that this provision was plainly to enable the society to prepare and provide 
such benefits. 

It is true that the contract provided that the appellant would furnish mortuary 
and burial benefits, but it also provided that if the mortuary and burial benefits 
were furnished through any mortuary except the Fentress Mortuary, the holder 
thereof should receive $90, or the appellant would pay for $90 benefits. The con- 
tract clearly gave the appellee the right or option to select a mortuary other than 
the Fentress. 

[2-5] The evidence conclusively shows that an effort was made to notify appel- 
lant shortly after the death of the mother, and that failure to notifv it was because 
there was no one at its office to receive the notice. Moreover, the morning after her 
death. and within the twenty-four hours, the notice of her death was published in 
the Fort Smith paper, and the apnellant had notice of this. It therefore knew that 
she had died and no purpose could have been served by giving the notice. 

“Generally a person can be said to have notice of a fact only when it is actually 
communicated to him in such a way that his mind could and did take cognizance 
of it. And of course when a person knows of a thing he has ‘notice’ thereof, as 
no one needs notice of what he already knows. While extrajudicial proceedings, 
or proceedings without jurisdiction, do not operate as constructive notice, yet express 
notice obtained from such proceedings operates the same as notice obtained m 
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any other manner.” St. Louis-S. F. Ry. Co. v. State, 179 Ark. 1128, 20 S.W.(2d) 
878, 880. 

[6] It is next contended that the court erred in permitting the appellee to testify 
that he had not read the contract, or policy, or certificate. No prejudice could 
have resulted from this evidence, even if it had been incompetent, because, at the 
request of appellant, the court gave to the jury the following instruction: 

“You are further instructed that the plaintiff is charged with notice of the 

provisions and terms of the Burial Certificate issued to him, and that he is bound 
by the terms of said certificate regardless of whether he read the same or not.” 
" [7] It is also contended by the appellant that the court erred in permitting the 
appellee to testify that he sent his brother to the office of the association, and also 
that the court erred in permitting appellee to testify as to his conversation with 
Stackable. There was no error in the court’s permitting this testimony. 

[8] It is next contended that the court erred in refusing the request for an 
instructed verdict. The facts, as we have already said, are practically undisputed, 
and there is ample evidence to sustain the verdict. 

|9, 10] Appellant contends that instruction No. 2, given at the request of the 
appellee, was erroneous. It simply told the jury in effect that if the appellee took 
such steps to give notice as a reasonably prudent man would have taken under all 
the circumstances, and if they further found that appellee’s failure to give notice 
was the failure of the appellant to maintain at its office or place of business a per- 
son to receive such notice within the time prescribed bv the by-laws, then they 
would find for the appellee. The court did not err in giving this instruction. In 
the first place, if the appellee did what a reasonably prudent man yould have done 
under the circumstances; it was all the law required;-and in the second place, as 
we have already said, the appellant had actual notice. 

There are some other objections argued to the instructions, but after a care- 
ful consideration, we have reached the conclusion that the instructions as a whole 
properly submitted the issues to the jury, and it would serve no useful purpose to 
discuss them in detail. 

The judgment of the circuit court is affirmed. 


EICKELKAMP v. CARL. No. 4—4644. 
Supreme Court of Arkansas. May 3, 1937. 
104 Southwestern Reporter (2d) 814. 


1. WILL. 

Insured held authorized to change beneficiary of life policy provision in will, 
notwithstanding provision of policy for change of beneficiary by written notice 
to insurer at home office and indorsement of change on policy by insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. WILL. 

Statement in will of insured under life policy that he had double indemnity 
policy and that he wanted to change beneficiary from insured’s wife to her 
father held sufficient to effectuate change of beneficiary, in view of other pro- 
visions of will manifesting intent of insured to make complete disposition of all 
worldly belongings under impression that death was near. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Benton Chancery Court; Lee Seamster, Chancellor. 

_ Suit by Richard Eickelkamp against T. M. Carl, administrator. Decree for 
defendant, and plaintiff appeals. 

J. T. McGill, of Bentonville, for appellant. 

Affirmed 

C. C. Elrod, of Siloam Springs, and Vol T. Lindsey, of Bentonville, for 
appellee. , 

Humpureys, Justice. 

This is a suit brought by appellant, the father and only heir of W. M. Eickel- 
kamp, deceased, to recover from appellee personally and as administrator of the 
estate of W. M. Ejickelkamp, deceased, the proceeds of a double indemnity life 
insurance policy issued by the Life Insurance of Virginia, No. 260114, on the 
19th day of November, 1934, in which Beulah Eickelkamp was named as bene- 
ficiary, if living at the death of the insured, otherwise to the insured’s execu- 
tors, administrators, or assigns. The right was reserved in the policy of insurance 
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by the insured to change the beneficiary in the following manner: “If the right of 
revocation has been reserved, the Insured may at any time, while this Policy is in 
force, by written notice to the Company at its Home Office, change the bene- 
ficiary or beneficiaries under his Policy, subject to any previous assignment; 
such change to take effect only upon endorsement of the same on this Policy by 
the Company, whereupon all rights of the former beneficiary or beneficiaries 
shall cease.” 

On the 24th day of December, 1934, W. M. Eickelkamp and his wife, Beulah 
Eickelkamp, were en route in their automobile to visit her father at Gentry, 
Ark., and suffered injuries in an automobile accident and were removed from the 
scene of the accident to the Poplar Bluff Hospital in Poplar Bluff, Mo., where 
Beulah Eickelkamp died about noon and W. M. Ejickelkamp died between five 
and six o'clock in the afternoon. After the death of Beulah Eickelkamp, whose 
death had been communicated to W. M. Eickelkamp, he summoned two nurses 
and the secretary of the hospital and executed a will a few hours before he died, 
in which he changed the name of the beneficiary in the life insurance policy from 
Beulah Eickelkamp to T. M. Carl, the father of his deceased wife. This will 
was duly probated after the burial of W. M. Eickelkamp and Beulah Eickel- 
kamp in Gentry, in the probate court of Benton county, and, no executor being 
named in the will, T. M. Carl was appointed administrator of the estate with 
the will annexed. T. M. Carl qualified as administrator and, upon the presenta- 
tion of his letters, the will, and the delivery of the policy of insurance, there 
having been no assignment thereof, the insurance company paid him $10,000 
under the double indemnity clause in the policy. No appeal was taken from the 
judgment admitting the will to probate. 

Appellant alleged in his complaint that the change in the name of the 
beneficiary in the policy was not made in accordance with the terms and pro- 
visions of the policy and for that reason was not effective; and that as the father 
and the only heir of W. M. Eickelkamp, deceased, he (appellant) was entitled 
to the proceeds of the policy. 

On the trial of the cause in chancery court, appellant’s complaint was dis- 
missed for the want of equity, and, from the judgment dismissing his complaint, 
appellant has duly prosecuted an appeal to this court. 

{1] Appellant contends for a reversal of the decree because the method pro- 
vided in the policy by which a change of the beneficiary in the insurance policy 
may be effected was exclusive, and that a substantial compliance with the pro- 
visions of the policy was necessary in order to change the beneficiary in the 
policy to T. M. Carl. In other words, that the beneficiary in the policy could 
not be changed by the will of the insured because that method was not author- 
ized by the policy. It is insisted that in order to have effectuated a change oO! 
beneficiaries the insured must have given written notice to the insurance com- 
pany at its home office that he desired to change the beneficiary, subject to any 
previous assignment, and that such change could have become effectual only 
upon the indorsement of the same on the policy by the company. 

This court decided in the case of Pedron y. Olds, S.W.(2d) * on the 
19th day of April, 1936, that, notwithstanding such a provision in life insurance 
policies, insured might effect a change of beneficiaries by will. 

[2] Appellant contends, however, that the language in the will did not 
definitely change the beneficiary. The language used is as follows: “I have a 
$5000.00 policy double indemnity, that I want to change the beneficiary from Mrs. 
W. M. Eickelkamp to her father.” 

It is argued that in saying he wanted to change the beneficiary did not con- 
stitute a change of the beneficiary. Or that the language used was not tanta- 
mount to changing the beneficiary. If he did not intend to change the beneficiary 
by the language employed then it was idle ceremony on his part to refer to the 
policy at all. Certainly he did not mean to say that at sdme future time he 
intended to make the change. The language used in the other parts of the will 
does not support such an intention on his part. The following provisions 
appear in the will: 

“In case of death telegraph Shrine Temple, Des Moines, Iowa of my death.” 


1 Not released by court at date of publication. 
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“We have a tin box in our chest of drawers in Alabama with all our personal 
belongings, you will also find my wife has a checking account at Martin, 
Tennessee, also at First National Bank, Montgomery, Alabama.” 

“All the furniture I want Mr. and Mrs. Carl to have.” 

Following these provisions he added a postscript as follows: “We owe no 
bills, no outstanding bills of any kind, we owe $35,00 house rent the first of 
anuary.” 

; These provisions indicate that he was making a complete disposition of all his 
worldly belongings under the impression that death was near. 

In fact he only lived about two hours after making the will. 

No error appearing the decree is affirmed. 


CHANDLER v. NEW YORK LIFE INS. CO. No. 4—4652. 
Supreme Court of Arkansas. May 10, 1937. 
104 Southwestern Reporter (2d) 1060. 
PROOF OF DISABILITY. 

Insured held not entitled to recover under provisions of life policies for total 
and permanent disability benefits whereby insurer would waive premiums and pay 
a sum equal to one-tenth of face of policy during lifetime and continued disability 
of insured in absence of proof of disability prior to lapsing of policies as required 
thereby. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Union County, Second Division; Gus W. Jones, 
Judge. 

Action by Carl Chandler against the New York Life Insurance Company. 
Judgment for the defendant, and the plaintiff appeals. 

Affirmed. 

J. V. Spencer and Chadd L. Durrett, both of El Dorado, for appellant. 

Louis H. Cooke, of New York City, W. E. Patterson, of El Dorado, and 
Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellee. 

McHaney, Justice. 

This is a suit by appellant to collect total and permanent disability benefits 

under two policies of life insurance held by him and issued by appellee. The 
premium on policy No. 6218204, hereinafter referred to as policy No. 1, issued 
and dated November 10, 1917, was due on November 10, 1933, was not paid, and 
the policy lapsed. The premium on policy No. 6787689, hereinafter referred 
to as policy No. 2, issued and dated July 13, 1920, was due on July 6, 1933, was 
not paid, and the policy lapsed. Appellant alleged and so testified that he became 
totally disabled with malaria or influenza in 1931, but did not make proof thereof 
to appellee because at that time he thought he would get well, but since that time 
he has learned that his disability is permanent. It was stipulated that Dr. Moore, 
if present, would testify that appellant became totally disabled in December, 1930, 
or January, 1931. In April, 1933, appellant received a cash loan on policy No. 2 
of $192, and on May 10, 1933, he received a cash loan on policy No. 1 of $446. 
After the policies lapsed, the insured not having elected any other option, they 
automatically went into term insurance; there being sufficient reserve on policy 
No. 1 to purchase $542 of insurance from November 10, 1933, to November 16, 
1936, and on policy No. 2 to purchase $813 from July 6, 1933, to July 5, 1934. 
_ Both policies contained identical provisions relating to total and permanent 
disability benefits, as follows: “Whenever the Company receives due proof, before 
default in the payment of premium, that the Insured, * * * has become wholly 
disabled by bodily injury or disease so that he is and will be presumably, thereby 
permanently and continuously prevented from engaging in any occupation what- 
soever for remuneration or profit, and that such disability has then existed for 
not less than sixty days * * *—then 

“1. Waiver of Premium.—Commencing with the anniversary of the Policy 
next succeeding the receipt of such proof, the Company will on each anniversary 
Walve payment of the premium for the ensuing insurance year, * * * . 

“2. Life Income to the Insured—One year after the anniversary of the Policy 
hext succeeding the receipt of such proof, the Company will pay the Insured a 
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sum equal to one-tenth of the face of the Policy and a like sum on each anniver- 
sary thereafter during the lifetime and continued disability of the Insured.” 

Appellant filed no claim for disability benefits, nor did he make any proof of 
disability, except on March 12, 1936, appellant appears to have written appellee 
a letter notifying it of his disability. This fact does not appear from appellant's 
testimony, but only incidentally from a witness for appellee. The complaint was 
filed March 28, 1936. ; 

The trial court, sitting as a jury, held that because appellant failed to furnish 
proof of disability prior to the lapsing of said policies, he was precluded from 
claiming disability benefits, and rendered judgment in favor of appellee. The 
case is here on appeal. 

Counsel for appellant correctly state that the only question to be determined 
by this court is whether “the language in the benefit certificates makes notice 
and proof of total and permanent disabiiity before the default in the payment of 
any premium under said insurance certificates a condition precedent to the right 
of recovery.” We think counsel inaccurately refer to these policies of life insur- 
ance as “benefit certificates,” a term usually applied to policies issued by fraternal 
and beneficiary societies. It is insisted by appellant that the language of the policies 
above quoted relating to total and permanent disability benefits is not a condition 
precedent and that the case falls within the rule announced in AXtna Life Insurance 
Company v. Phifer, 160 Ark. 98, 254 S.W.335; Etna Life Insurance Company 
v. Langston, 189 Ark. 1067, 67 S.W.(2d) 50; A&tna Life Insurance Company vy. 
Davis, 187 Ark. 398, 60 S.W.(2d) 912; Home Life Insunance Company v. Ward, 
189 Ark. 793, 75 S.W.(2d) 379; and Missouri State Life Ins. Co. v. Case, 189 Ark. 

23, 71 S.W.(2d) 199. The language used in the disability clauses in those cases 
was altogether different from that here involved, and we think those cases are 
not controlling. The language in the policies under consideration is exactly the 
same as that in New York Life Ins. Co. v. Farrell, 187 Ark. 984, 63 S.W. (2d) 
520, and New York Life Ins. Co. v. Jackson, 188 Ark. 292, 65 S.W.(2d) 904, 906; 
the Farrell Case being cited and relied upon in the Jackson Case. In both cases 
we held that the giving of the notice or the making of proof in the manner 
provided in the policy was a condition precedent to recovery. In the Jackson 
Case we said: 

“It is insisted, however, that it is the fact .of disability~and not proof 
thereof—which entitled the insured’s administratrix to recover for the benefit of 
his estate the disability benefits to which the insured himself was entitled. This 
was the theory upon which the Farrell Case was tried and a judgment recovered. 
The opinion in that case sets out an instruction which permitted a recovery upon 
the finding that the insured was permanently disabled within the meaning of 
the aor sued on, which, as has been shown, is identical with the policy here 
sued on. 

“We held the instruction was erroneous, and should not have been given, and 
in that connection it was said: 

“ ‘This instruction was erroneous and should not have been given. The 
provisions of the policies are set out above, and each one provides that, commenc- 
ing with the anniversary of the policy next succeeding the receipt of such proof, 
the company will waive payment, ete. . 

“Tt is perfectly plain from this provision of the policy that it waives premiums 
only commencing with the anniversary of the policy next after proof of loss is 
made, and it will be observed from the second paragraph above quoted from the 
policy, that one year after the anniversary of the policy next succeeding proof of 
loss, the company will pay. It was therefore improper to instruct the jury that 
the payments continued throughout the time of appellee’s disability. The provisions 
of the policy providing for payment are plain and unambiguous. The liability 
attached when the disability occurred and proof of loss was made. The company, 
however, did not promise to pay from the time the disability occurred, but from 
the time fixed in the policy itself.’ ” 

It is plainly manifest from the language used that there will be no waiver o! 


premium and no income payments made unless the company “receives due proof 
before default in payment of premium that the insured * * * has become wholly 
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disabled by bodily injury or disease.” In the case before us, there was no proof 
made before or after default. In New York Life Insurance Company v. Moose, 
190 Ark. 161, 78 S.W.(2d) 64, 66 a clause in the policy provided: “In event of 
default in payment of premium after the Insured has become totally disabled as 
above defined, the policy will be restored and the benefits shall be the same as 
if said default had not occurred, provided due proof that the Insured is and has 
been continuously from date of default so totally disabled and that such disability 
will continue for life or has continued for a period of not less than three consecu- 
tive months, is received by the company not later than six months after default.” 
We held under that clause that the making of proof within six months after 
default was a condition precedent to recovery of benefits for a disability accruing 
prior to default. We there said: “Assuming, however, that there was sufficient 
evidence to go to the jury as to whether total disability occurred prior to default, 
we are of the opinion that the benefits were granted solely upon the condition that 
the proofs of total and permanent disability before default be furnished within 


six months after default. In other words, the disability must commence before 
default in premium payment, and the benefits will then be granted ‘provided 
due proof * * * is received by the company not later than six months after said 
default.’ This proviso simply states the conditions under which disability bene- 
fits will be granted. It necessarily excludes all others.” And we cited the Far- 
rell and Jackson Cases, supra. So, here, the language used makes the waiver of 
the premium and the income payments depend entirely upon the fact that the 
company receives due proof before default. Not having made such proof in 
the manner provided in the policy, the trial court correctly found in favor of 
appellee. 


The judgment is accordingly affirmed. 


MODERN WOODMEN OF AMERICA v. SILVIS. No. 4—4667. 
Supreme Court of Arkansas. May 24, 1937. 
105 Southwestern Reporter (2d) 535. 
AMBIGUITY. 
\ helper of an oil well driller engaged in working around an oil well as laborer 
held not a “helper of driller in well” within provision of fraternal certificate pre- 
clu'ing recovery thereon for death of insured while engaged in extrahazardous 
occupations including that of helper of driller in oil well, since quoted phrase meant 
helping person who was drilling a hole in a well in which to deposit explosives to 
blast out some hard formation, and referred to open wells which workmen might 
enter. 
(For other cases, see Insurance, Dec. Dig. § 787.) 
2, AMBIGUITY. 


\n ambiguity in language of by-law of fraternal benefit association prepared 
association, providing that beneficiary could not recover on certificate issued by 
association if insured lost his life while engaged in enumerated hazardous occu- 


} 
n 


pations, would be required to be construed most favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 726.) 


\ppeal from Circuit Court, Sevier County; A. P. Steel, Judge. 
_Action by Mary Silvis against Modern Woodmen of America. Judgment for 
plaintiff, and defendant appeals. 
\ffirmed. 
\be Collins, of De Queen, and George G. Perrin and George H. McDonald, 
both of Rock Island, Ill., for appellant. 
Millwee & Goodson, of De Queen, for cppellee. 
HuMPHREYs, Justice. 
This suit was brought in the circuit court of Sevier county by appellee against 
appell: nt to collect on a benefit insurance certificate in the sum of $1,000 issued on 
hruary 9, 1924, to Elphard Luther Silvis by appellant, in which appellee, Mary 
Silvis, was named as beneficiary. The insured died on March 3, 1936, at which time 
the certificate sued upon was in full force and effect and the proof of the death 
of the insured was duly made. 
Anpellant interposed the defense to the suit that at the time of his death the 
insured was engaged in a hazardous occupation, which, under the terms of its 
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by-laws of 1933, which was a part of the insurance policy, voided all rights of the 
beneficiary to recover in the action. 

The court tried the case, sitting as a jury, and rendered a judgment in favor 
of appellee for the face value of the certificate, with interest and cost, from which 
is this appeal. 

A by-law of appellant association adopted in 1933, which became a part of the 
contract, provided that in case insured should lose his life while engaged in any of 
the occupations classed as hazardous therein the beneficiary could not recover 
thereon. The by-law classed as a hazardous occupation a “driller, blaster, or the 
helper of either, in wells, quarries, tunnels or mines.” The evidence reflects with- 
out dispute that on September 11, 1933, the insured began working as a helper for 
the Nicklos Drilling Company of Houston, Tex., which was drilling oil wells in 
the state of Louisiana. He continued in such service until March 2, 1936, when 
he was fatally injured, resulting in his death on the following day. His duties were 
to assist in running drill pipes, in running the casing in the hole, in repairing 
machinery and equipment, in moving the rig from location to location, in laying 
line pipe, in laying down drill pipe, in cleaning rig, and in performing general duties 
under the direction of the driller in charge. He was standing on the edge of the 
derrick floor at a time a string of 4%-inch pipe was being pulled out of the well 
when a drilling line broke, which allowed elevator links and traveling blocks to 
drop to the derrick floor. One of the links struck insured on the head and shoulder 
causing severe injuries which resulted in his death March 3, 1936. 

[1, 2] Appellant contends for a reversal of the judgment on the ground that 
according to the uncontradicted evidence the death of the insured is directly trace- 
able to his employment in a hazardous or prohibited occupation. We do not agree 
with appellant that the occupation in which the insured was engaged at the time of 
his death was prohibited by its by-laws. The by-law exempts it from liability in 
case the insured w7s engaged in helping a driller in a well at the time he was 
injured and killed. The insured was not working in a well when injured and killed. 
It is true he was working as a helper of a driller of an oil well, but this is quite 
different from working in a wll as an assistant to a driller. Had the by-law 
intended to class as hazardous employment a common laborer around an oil 
well, it should have said so instead of prohibiting insured from assisting a driller 
in a well. To prohibit helping a driller in a well means helping one who is drilling 
a hole in a well in which to deposit explosives to blast out some hard formation. 
It has reference to open wells which workmen may enter. The plain language of 
the by-law is unambiguous an/ really needs no construction. It says what it means. 
If there was anv ambiguity in the lenguage used, that might warrant a different 
construction as to the meaning of the by-law the construction most favorable to 
the insured should he adopted. The insured had no voice in the preparation of 
the by-law. It was prep*red or formulated bv appellant and should be construed 
strictly against it as was done by this court in the case of Sovereign Camp, Wood- 
men of the World v. Arthur, 144 Ark. 114, 222 S.W. 729. In that case a similar 
provision in an insurance policv to the by-law involved in the instant case was 
construed as we have construed this by-law. The reasons assigned in that case 
for the construction eiven the provision in that rolicy are sound and convincing. 

No error appearing, the judgment is affirmed. 

PROGRESSIVE LIFE INS. CO. v. PRESTON. No. 4—4670. 
Supreme Court of Arkansas. May 24, 1937. 
105 Southwestern Reporter (2d) 549, 
1, WARRANTY OF HEALTH. 

Life policy application, which provided that representations as to physical 
condition of applicant were true, were made to obtain insurance, and were war- 
ranties and covenants, held to make applicant’s answers relating to her health 
and that of other applicant for whom she was acting warranties and not mere 
representations, despite fact that application was filed with company rather than 
attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

3. EVIDENCE. ; 

In action on life policy, evidence that insured was in bad health at time ot 
application for policy, which included testimony of examining doctors as to results 
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of sputum and blood test, he/d to entitle insurer to directed verdict in absence 
of showing that insurer’s agent knew that statements as to good health of insured 
were false. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Sevier County; A. P. Steel, Judge. 

Action by Alice Preston against the Progressive Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Reversed, and cause dismissed. 

Alfred Featherston, of Murfreesboro, Duty & Duty, of Rogers, and E. M. 
Arnold, of Little Rock, for appellant. 

John Owen and Millwee & Goodson, all of De Queen, for appellee. 

BUTLER, Justice. 

On December 8, 1934, Alice Preston made application to the appellant insur- 
ance company for a joint policy of insurance on her own life and that of Birdie 
Walker, each to be the beneficiary of the other. The policy was issued on the 
13th dey of December, 19°4, and shortly thereafter delivered to Alice Preston. 
On February 12, 1935, Birdie Walker died and, upon proof of death being submit- 
ted, appellant denied liability. This action followed and was submitted to the 
court sitting as a jury upon the evidence adduced. There was a judgment in favor 
of the appellee from which comes this appeal. 

There are a number of assignments of error urged for reversal none of which 
we need notice except the one first argued, namely, that under the contract and 
undisputd proof a verdict should have been directed for the appellant. Among 
other grounds is the contention that in the application for the policy appellee 
warranted that Birdie Walker did not have tuberculosis: that she did not then 
have, and had never had, any other disease or mental defect; that she had never 
heen in any hospital or institution of like nature for treatment; that she had not 
consulted a doctor during the eight months preceding the making of the application 
and was free from disease at that time. 

The pertinent provisions of the policy are as follows: 

“Sec. 7 of Part 12—Proofs satisfactory to the company must be furnished 
of any accident or disability before approval of payment will be made. No 
obligation is assumed by this company, nor is this contract effective, prior to the 
date hereof, nor unless the applicants hereunder are alive and in sound health and 
all premiums paid on the date of delivery and acceptance by them of this policy.” 

“Part 16. Consideration. This policy is issued in consideration of the 
application therefor, the original of which is on file with the company and made 
a part hereof, payment in advance of an initial premium of two dollars, which 
provides insurance until the first day of February, 1935, and one dollar for each 
month’s insurance on the first day of each month thereafter, without notice at 
the Home Office of the Company in Rogers, Arkansas.” 

It is admitted that the application for the insurance was made without the 
knowledge or consent of Birdie Walker, who was not a blood relative of appellee. 
Appellee claims, however, that Birdie Walker was indebted to her in the sum of 
$50 for money borrowed in 1933 and 1934. It is stated by appellee in the applica- 
tion that Birdie Walker was thirty-five years old. The application contained the 
following : 

“5. Have you any of the following diseases: * * * Tuberculosis? Ans. No. 

“6. Have any of you ever had, or do you now have, any other disease, physical 
or mental defect? Ans. No. 

“7. Have you gained or lost in weight in the past year? Ans. No. 

“8. Have any of you ever been operated on or been under observation, care or 
treatment in any hospital or sanitorium, asylum or similar institution? Ans. No.” 

“10. How recently have any of you consulted a doctor and for what reason 
(give full particulars, name and address of the doctor)? Ans. About eight 
months,” 

“15. Are each of you now free from disease or symptom of disease and in 
perfect health? Ans. Yes.” 

“17. The above representations as to our physical condition, age, nationality 
and occupation are warranties and covenants by us and are to be construed as 
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such, are true and correct and are made to enable us to obtain a policy of insur- 
ance in the Progressive Life Insurance Company of Rogers, Arkansas. We 
further covenant and warrant that we have read each of the foregoing questions 
and answers before signing our names to this application, and each of said answers 
is set down exactly as stated by us, and the aforesaid statements and answers are 
full, complete and true in every particular and are the only statements and answers 
upon which this application is made. * * * 

“18. It is hereby provided and mutually agreed between the applicants and the 
Progressive Life Insurance Company that this application together with the state- 
ments, warranties and agreements herein contained, as above set forth and includ- 
ing all appearing on subsequent pages of this form, shall be a part of the contract 
and that full compliance by the policy holder with all rules and requirements 
herein set forth or referred to shall be a condition precedent to any recovery of 
benefits that may be provided in a policy issued herein.” 

“25. We agree, on behalf of ourselves and any person who shall have or 
claim any interest in any policy issued herein, that the company shall not incur 
any liability upon this application until the policy has been issued by the Company 
and the first premium has actually been paid to and accepted by the Company or 
its authorized agent, and the policy has been delivered to and accepted by us during 
our lifetime and good health. 

“26. The applicants assume the entire burden of making full and true state- 
ments and revelation as to their bodily condition and history, and to fully inform- 
ing themselves with reference thereto before signing and delivering this applica- 
tion. * * * 

“28. We hereby expreslsy waive, on behalf of ourselves and any person who 
shall have or claim any interest in any policy issued hereunder, all provisions of 
law forbidding any physician or other perhon who has attended us, or who may 
hereafter attend or examine us, from disclosing any knowledge or information 
thereby acquired by him, and we expressly authorize such disclosure. 

“T, the undersigned, whose relationship to applicant is niece, have signed the 
names of said applicants to this application and in doing so vouch for the truth- 
fulness of all answers to the questions and agree for the applicants to condition 
made in said application. 

“Signed by Alice Walker Preston for applicant.” 

[1] While the language of the quoted provisions of the policy and application 
is not literally that of the contract considered in Springfield Life Ins. Co. v. 
Slaughter, 183 Ark. 692, 38 S.W.(2d) 13, it is the same in all substantial partic- 
ulars. The distinction pointed out by the appellee, that in the case cited the 
application was attached to the policy, while in the instant case the original 
application was retained in the files of appellant company, is unimportant. The 
essential fact which renders the two contracts of like nature is the provision in 
both that the application is a part of the contract. In the application the answers 
to the questions propounded are warranted to be true, full, and complete in every 
particular; that they are made to obtain the policy of insurance; and that the said 
statements “shall be a condition precedent to any recovery of benefits that may 
be provided in the policy issued” thereon. Further, the applicants “vouch for 
the truthfulness of all answers to the questions and agree for the applicants to 
conditions made in said application.” 

As is said in the case cited, supra: “The provisions of the policy set out 
above clearly made the answers relating to the health of the insured warranties 
and not mere representations. They were in the nature of an absolute agreement 
and not statements of belief.” The doctrine of the cited case finds support in 
Cunningham vy. National Americans, 123 Ark. 620, 185 S.W. 786, and Royal 
Neighbors of America v. Tate, 186 Ark. 1138, 57 S.W.(2d) 1055. 


Under the contract, the only question to be determined here is the truthfulness 
or untruthfulness of the answers made to the questions propounded in the applica- 
tion. It conclusively appears that the answers were false. Six disinterested wit- 
nesses who knew and had opportunity to observe Birdie Walker in the fall of 1934 
and until a short time before her death testified that she acted as, and had the 
appearance of, a sick woman. One of these witnesses was Birdie Walker’s pastor, 
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who saw her when she returned from a trip which she made on a train in Octo- 
ber, 1934. He saw her in bed after she returned from that trip. He made fre- 
quent visits to her home, and some three or four weeks after her return, he found 
her in bed. He called at her home frequently to have prayer and discussed with 
her the matter of her getting better or worse, and she did not seem to have any 
confidence in getting well. 

In addition to this testimony were the depositions offered i in evidence of Dr. 
W. M. Blackshare, Dr. James R. Waugh, and Dr. D. C. Lee of Hot Springs. 
Before these depositions were offered the trial had commenced and the appellee 
had testified. When the depositions were offered appellee interposed a general 
objection to the testimony of deponents as being hearsay “based upon records 
which were not presented at the time of the taking of the depositions; and for 
the further reason, as shown by said depositions, that the records from which the 
testimony was given were not available to the witnesses.” 

{2] The trial court, in passing on the objections as presented, stated that the 
objections would be confined to the irregularities in the taking of the depositions, 
and “if any objection or any incompetent testimony before the depositions are 
submitted, require you to make specific objections in writing.” Immediately after 
this declaration the depositions were read in evidence. No exceptions in writing 
were filed specifying grounds of objection filed with the papers of the case and 
noted on the record as provided by section 4248 of Crawford & Moses’ Digest. 
Neither were any exceptions determined before final submission. Under the 
doctrine announced in Seamster v. State, 74 Ark. 579, 86 S.W. 434, this must 
have been done, otherwise the party offering the depositions had a right to assume 
that their introduction in evidence would meet with no objection. See, also, 
section 4250, Crawford & Moses’ Digest. 

When we examine the depositions, we find that they were taken pursuant to 
a written notice at the time and place mentioned therein and that counsel for 
appellee was present cross-examining the witnesses. It is clear that the physicians 
not only testified as to matters within their personal knowledge, but also from 
records of the clinic where Birdie Walker had been under observation, which rec- 
ords were before them at the time their testimony was given, except one who 
testified from notes he had made from the records. No objection was made to 
the giving of testimony by the physicians from the records, and mo request made 
for the identification of the records by the persons who had made them, or that 
copies of the same be attached as exhibits to the testimony of the witnesses. It 
was further stipulated by the attorneys at the time the depositions were taken 
that all objections as to the relevancy and materiality of any evidence that might 
be given should be made in writing at least three days before the trial of the 
cause, and that the depositions should be filed with the clerk of the court at least 


ten days before the trial. It is clear that the objections interposed came too late 
and were, in fact, waived. 


Each of the doctors who testified made.a personal examination of Birdie 
Walker, who was admitted to the clinic in Hot Springs on October 12, 1934. The 
physical findings made by these doctors indicated the presence of pulmonary tuber- 
culosis. Dr. Lee, who was the pathologist of the clinic, ran the test of the 
sputum of Birdie Walker himself and found it to show positive tuberculosis. The 
physical examinations made by these physicians also indicated syphilis. There 
was a marked enlargement of the glands in her neck, and a Wasserman test was 
immediately ordered which showed positive “four plus.” On the day following 
the first Wasserman test, a second was made which also showed positive four 
plus indicating that the disease was of four years duration, or longer. 

[3] In announcing the reason upon which judgment was based and in comment- 
ing upon the testimony introduced by way of depositions, the trial court held that 
testimony incompetent for the reason that the records from which the physicians 
testified were the best evidence “and there is no reason why the originals should 
not have been attached.” We think the trial court was in error for the reasons 
we have previously stated in commenting upon the manner in which the deposi- 
tions were taken and the time the attempted objections were made. The court 
also overlooked the testimony relating to the physical examination of Birdie 
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Walker made by the physicians and the sputum test run by one of them which 
showed positive tuberculosis. All this came within their personal observation, 
was not based upon any record, and was sufficient to establish the diagnosis of 
pulmonary tuberculosis. 

Opposed to the testimony of the lay witnesses heretofore noted and that of 
the physicians was the testimony of Allen Walker, the husband of Birdie Walker, 
and his brother, Riley Walker. The effect of Allen Walker’s testimony was that 
his wife was sick about three weeks before her death; that up to that time she 
did housework and cooked meals. Riley Walker testified in effect that Birdie 
kept her own house until about ten days before her death, and, as well as he 
remembered, her health was pretty fair about December 8th. This testimony in 
no manner contradicts the evidence showing that she was afflicted with the specific 
diseases testified to by the physicians. From the undisputed testimony which we 
think is competent, there is no doubt that Birdie Walker was afflicted with both 
diseases mentioned by the physicians at the time of the examinations made by 
them about the middle of October, 1934, and, necessarily, was so afflicted on 
December 8th, following. 

We have not overlooked the cases cited by appellee in support of her conten- 
tion that the statements made in the application were mere representations and, 
to avoid the policy, must not only have been false, but made with knowledge of 
that fact and with the purpose to fraudulently obtain the policy, and that since 
there was no evidence to show that such statements were knowingly false, lia- 
bility exists. The first case relied on is that of Missouri State Life Ins, Co. 
v. Witt, 161 Ark. 148, 256 S.W. 46; but there the contract itself provided that 
all the statements made by the insured in the absence of fraud should be deemed 
representation and not warranty. In Modern Woodmen of America v. Whitaker, 
173 Ark. 921, 293 S.W. 1045, the application was not set out in the opinion 
because there was no controversy as to the insured’s condition of health at the 
time it was maoe. However, the case turned on the question as to whether or 
not the insured warranted her soundness of health at the time of the delivery 
of the policy. That question was submitted to the jury on conflicting testimony 
which found that the insured’s good health was established by a preponderance 
of the testimony. 

In The Maecabees v. Gann, 182 Ark. 1141, 34 S.W.(2d) 456, 458, this court 
said: 

“Notwithstanding the assured was in excellent health at the time of the 
application, and notwithstanding the fact that the company’s physician examined 
her and was advised that she had some ailments, but that she did not think they 
amounted to anything, still the company seeks to avoid the policy by undertaking 
to enforce strictly the rule, harsh and unfair as it is, that, if the answers were 
not literally true, recovery cannot be had, regardless of the good faith of the 
applicant. 

“A warranty is in the nature of a condition precedent; it must appear on 
the face of the policy; it cannot be created or extended by construction.” 


In the case at bar the contract establishes a warranty under the rule announced 
in the last paragraph, supra. By express terms the truthfulness of the answers 
to the questions contained in the application is made a condition precedent to 
the liability of the insurer under the contract. 

In National Life & Accident Ins. Co. v. Threlkeld, 189 Ark. 165, 70 S.W.(2d) 
851, the defense was that the statements by the insured relating to his good health 
at the time the policy was delivered to him were willfully and knowingly false 
and made with the intent to deceive the insurer. The court found that this conten- 
tion was not sustained by the evidence and correctly rendered judgment against 
the insurer. 

Other cases cited by appellee relate to the rule that the knowledge of the 
insurer's agent of false statements given by the insured operates as a waiver 
of the right to avoid liability because of such false answers. These cases have 
no application to the case at bar, for there is no evidence that the agent of the 
appellant knew that the statements of the applicants were false. 
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From the views expressed, it follows that the trial court erred in its refusal 
to instruct a verdict for the appellant, and its judgment is accordingly reversed 
and the cause dismissed. 


NICOLAS v. IRIGOYEN. No. 14012. 
Supreme Court of Colorado. May 10, 1937. 
Rehearing Denied June 1, 1937. 
68 Pacific Reporter (2d) 444. 
1. CHANGE OF BENEFICIARY. 

That notice of change of beneficiary of life policy was not sent to insurer 
during insured’s lifetime did not render change ineffectual, in view of policy 
provision permitting change providing that after indorsement by insurer, change 
should take effect as of date of insured’s signing notice of change whether 
insured be living at time of indorsement or not. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. CHANGE OF BENEFICIARY. 

Change in beneficiary of life policy, made in accordance with requirements of 
policy, was effectual even though insurer had not indorsed change, as required, 
since indorsement was a mere “ministerial” duty, and insurer had no discretion 
to refuse indorsement or to defeat change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

En Banc. 

Error to District Court, City and County of Denver; Frank McDonough, Sr., 
Judge. ; 

Interpleader by the Capitol Life Insurance Company against Auguste Nicolas 
and Jean Irigoyen. The Capitol Life Insurance Company withdrew from the case, 
and to review a judgment for Jean Irigoyen, Auguste Nicolas brings error. 

Judgment reversed, with directions. 

Moynihan, Hughes & Knous, of Montrose, for plaintiff in error. ; 

Archibald A. Lee and Benjamin Griffith, both of Denver, for defendant in 
error. 

Bouck, Justice. 

This is a contest between two rival claimants under a life insurance policy. 

Bertrand Irigoyen was the insuted in a policy issued by the Capitol Life 
Insurance Company. He died July 12, 1935. The policy named his brother Jean 
Irigoyen as beneficiary. It contained the following provision: “The insured may 
from time to time change any designated beneficiary, provided this policy is not 
then assigned. Every change must be made by written notice to the Company 
at its Home Office, accompanied by this policy for endorsement of the change 
thereon by the Company, and unless so endorsed the change shall not take 
effect. After such endorsement, the change shall relate back to and take effect 
as of the date the insured signed said written notice of change whether the 
insured be living at the time of such endorsement or not.” 


The facts are not in dispute, being established by stipulations now part of 
the record before us. 


On June 13, 1935, the insured signed a notice in due and prescribed form— 
received by the company at its home office on July 15—changing the beneficiary 
to Auguste Nicolas. The original policy accompanied the substitution notice. 
These documents were forwarded to the company in compliance with instructions 
given by Bertrand Irigoyen himself at the time he signed the notice, but the 
change was not noted on the policy. 

On August 14, 1935, the company received from Jean Irigoyen proofs of his 
brother’s death. 

The company, acknowledging its liability, appealed to equity by interpleading 
both claimants, was permitted to pay into court the amount due, and withdrew 
from the case without expressing a preference as between the two. The district 
court found the issues in favor of Jean Irigoyen and entered judgment accordingly. 
Nicolas asks for a reversal. 

[1] The judgment is defended on two grounds: First, that because the notice 
of change of beneficiary was not sent to the company in the lifetime of the 
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insured it was ineffectual; and, secondly, that the attempted substitution was 
futile because the company did not endorse the change on the policy. 

In the light of the language used in the provision above quoted from the 
policy, the first contention must be overruled. The provision clearly contem- 
plates the possibility of the company’s not receiving a valid substitution notice 
until after an insured has died. 

[2] Is the manifest intention of the insured frustrated by the company’s 
failure to indorse the change on the policy? We think not. This contention 
must also be decided against the original beneficiary. Indorsing the change is a 
mere ministerial duty of the company. There is no discretion to refuse the 
indorsement. No doubt whatever is cast in the record upon the genuineness of 
the signature or the intention of the insured. Nothing else remained to be done 
by him or on his part, nor by or on behalf of the substituted beneficiary, than 
was done. The company could not have defeated such change if it would. In 
view of the situation we must consider that to have been done which should 
have been done. The change must be given effect as intended. Judgment must 
be reversed, with directions to enter findings and judgment in favor of the 
plaintiff in error Nicolas and against the defendant in error Jean Irigoyen, and 
to dispose of the court deposit accordingly. 

Judgment reversed with directions. 

Burke, C. J., and Young, Bakke, and Holland, JJ., concur. 

Hilliard and Knous, JJ., did not participate. 


BANCROFT v. WEST. 
Supreme Court of Florida, Division A. May 10, 1937. 
174 Southern Reporter 327. 
1. CHANGED BENEFICIARY. 

Beneficiary named in life insurance policy, reserving to insured right to change 
beneficiary without original beneficiary’s consent, acquires no vested right or inter- 
est during insured’s life, but only expectancy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. ASSIGN MENT. 

Insured’s assignment of life insurance policy, payable to his executors, admin- 
istrators, or assigns, and “all dividend, benefit and advantage to be had and derived 
therefrom” to bank, with delivery of policy to latter, as collateral security for 
payment of insured’s obligations thereto, constituted valid and binding contract, 
assigning policy and proceeds thereof to bank for such purpose, and change of 
beneficiary from insured’s sole surviving heir to bank (Comp.Gen.Laws 1927, §§ 
5483, 7065). 

(For other cases, see Insurance, Dec. Dig. § 222.) 


Appeal from Circuit Court, Dade County; Paul D. Barnes, Judge. 

Interpleader suit by the New York Life Insurance Company against C. H. Ban- 
croft, as receiver of the City National Bank in Miami, and Ruth Rand West, joined 
by her husband, A. T. West. From the decree, respondent receiver appeals. 

Reversed and remanded with directions. 

Carl T. Hoffman and L. L. Robinson, both of Miami, for appellant. 

McKay, Dixon & De Jarnette, of Miami, Waller & Meginniss, of Tallahassee, 
and Dewey A. Dye, of Bradenton, as amici curie. 

Burorp, Justice. 

This is the second appearance of this case here. See New York Life Insur- 
ance Co. v. Bancroft, as Receiver, 122 Fla. 10, 164 So. 515, 516. The pertinent facts 
are stated in that opinion. 


The policy agreed to pay the amount of insurance therein named as follows: 


“Promises to pay at the Home Office of the Company in fhe City of New York, 
upon receipt at said Home Office of due proof of the death of Frederic H. Rand, 
Jr. herein called the insured, Six Thousand Dollars, less any indebtedness hereon 
to the Company and any unpaid portion of the premium for the then current policy 
vear, to the Executors, Administrators or assigns of the insured or to the duly 
designated beneficiary with right of revocation.” 

The policy contained the following clause: 


“Change of Beneficiary.—When the right of revocation has been reserved, or 
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in case of the death of any beneficiary under either a revocable or irrevocable 
designation, the insured if there be no existing assignment of the policy made as 
herein provided, may while the policy is in force, designate a new beneficiary with 
or without reserving right of revocation by filing written notice thereof at the 
Home Office of the Company, accompanied by the Policy for suitable endorsement 
thereon. Such change shall take effect upon the endorsement of the same on the 
Policy by the Company and not before. If any beneficiary shall die before the 
insured, the interest of such beneficiary shall vest in the insured.” 

It also contained the following clause: 

“Assignment.—Any assignment of this Policy must be filed with the Company 
at its Home Office. The Company assumes no responsibility as to the validity of 
any assignment.” 

The assignment was in the following form: 

“For Value Received, I, being of legal age, hereby assign and transfer unto 
City National Bank in Miami of 116 E. Flagler St., Miami, Florida, the Policy .of 
Insurance known as No. 4-139-984 issued by the New York Life Insurance Com- 
pany upon the life of Frederic H. Rand, Jr. of Miami, Florida, and all dividend, 
benefit and advantage to be had or derived therefrom, subject to the conditions of 
the said Policy, and the Rules and Regulations of the Company, and to any indebted- 
ness to the New York Life Insurance Company against said Policy No. 4-139-984. 

“Witness my hand and seal this 19th day of July Nineteen Hundred Twenty- 
nine. 

“Frederic H. Rand, Jr.” 

It was duly acknowledged before an officer authorized to take acknowledg- 
ments in Florida and was indorsed by the New York Life Insurance Company as 
having been filed with the company in accordance with the rules governing such 
assignments. 

Decree was entered in the circuit court in favor of the claimant Ruth Rand 
West who claims under the provisions of section 4977, R.G.S., section 7065, C.G.L., 
which section is as follows: 

“Disposition of proceeds —Whenever any person shall die in this State leaving 
insurance on his life, the said insurance shall inure exclusively to the benefit of 
the child or children and husband or wife of such person in equal portions, or to 
any person or persons for whose use and benefit such insurance is declared in the 
policy; and the proceeds thereof shall in no case be liable to attachment, garnish- 
ment or any legal process in favor of any creditor or creditors of the person 
whose life is so insured, unless the insurance policy declares that the policy was 
effected for the benefit of such creditor or creditors: Provided, however, that 
whenever the insurance is for the benefit of the estate of the insured or is payable 
to the estate or to the insured, his or her executors, administrators or assigns, the 
proceeds of the insurance may be bequeathed by the insured to any person or per- 
sons whatsoever or for any uses in like manner as he or she may bequeath or devise 
any other property or effects of which he or she may he possessed, and which shall 
be subject to disposition by last will and testament.” 

Bancroft, as receiver, claims under the assignment above quoted. 

It will be observed that the policy was payable to executors, administrators, or 

assigns of the insured, or to the duly designated beneficiary. City National Bank 
in Miami became the assignee and remained the assignee of the policy until after 
the death of the insured. 
_ The case of Moon, as Receiver v. Williams et al., 102 Fla. 214, 135 So. 555, 557, 
Is not entirely in point because in that case the receiver sought to exercise the 
rights acquired by the bank of which he became receiver during the lifetime of the 
insured and in this case the receiver of a defunct bank claims the proceeds of the 
insurance policy payable on the death of the insured. 


It will be observed that the assignment assigned to City National Bank in 
Mian.i “the policy of insurance known as No, 4-139-984 issued by the New York 
Life Insurance Company upon the life of Frederic H. Rand, Jr., of Miami, Florida, 
and all dividend, benefit and advantage to be had or derived therefrom subject to 
the conditions of said policy and the rules and regulations of the Company and to 
any indebtedness to the New York Life Insurance Company against the Policy No. 
4-139-984.” 

he record shows that the rules of the company in that regard were complied 
with. 
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[1] While, as stated, this case is not exactly like that of Moon vy. Williams, 
supra, yet some of the principles of law which were enunciated in that case are 
applicable here, one of which is, as stated in that case, “Where, under the terms 
of a life insurance policy, there is reserved in the insured the right without the 
consent of the beneficiary to change the beneficiary first named in the policy upon 
the sole condition that the assent of the insurer be acquired, the beneficiary named 
in the policy acquires no vested right or interest during the life of the insured, but 
only acquires an expectancy.” We cited authorities in support of this. 

In the instant case, the appellee was not a named beneficiary, but had no assign- 
ment occurred she would have been a beneficiary under the terms of the statute 
above referred to. 

, 21 When this case was considered by us on former appeal, cited supra, we 
said : 

“In view of the law as thus stated, the vital and ultimate question here is 
whether or not the claim of Bancroft and Ruth Rand West to the proceeds of the 
policy in question is connected or dependent, or whether the one is derived from 
the other, or from a common source. In other words, is there privity of estate, 
title, or contract between the claimants? 

“The claim of Bancroft is based on the assignment of the policy by Rand during 
his lifetime to the City National Bank of which he is now receiver. The source of 
ancroft’s claim is consequently the contract of assignment. The claim of Ruth 
Rand West, the sole surviving heir of Frederick H. Rand, Jr., is based on inher- 
itance by operation of the statute of descents. Section 3618, Revised General 
Statutes of 1920, section 5483, Compiled General Laws of 1927 

“While the source of the claim of Ruth Rand West is by inheritance from the 
insured as his sole surviving heir, if her right of inheritance was cut off by Rand's 
assignment to the City National Bank, then she has no claim to the proceeds of 
the policy. So in its final analysis her claim depends on the scope and effect of 
Rand’s assignment to the Citv National Bank. In this view of the case whether 
Bancroft or Ruth Rand West has the superior claim to the proceeds of the policy 
turns on said assignment.” 

So now we have only to determine the force and effect of the assignment. The 
assignment not only covered the policy, but it conveyed to the bank “all dividend, 
benefit and advantage to be had or derived therefrom.” One of the benefits and 
advantages to be derived therefrom was the right to collect whatever amount might 
be due under the terms of the policy on the death of the insured. As we construe 
this assignment when taken in connection with that provision of the policy making 
it pavable to “the executors, -dministrators or assigns of the insured,” it not only 
constituted an assignment, but also constituted a change of beneficiary from 
“executors, administrators or assigns” to the designated assignee only. 

It is conceded that the assignment was made with the delivery of the policy as 
collateral security for the payment of all obligations then owed by Rand to the bank 
and therefore under the assignment the bank can claim no greater interest in the 
proceeds of the policy than the amount of the debt secured by this collateral. But, 
since it is shown by the record that the debt far exceeded the proceeds of the 
policy, any question on that score is eliminated. 

Under the conditions as shown by the record, when Mr. Rand died, the policy 
and all the rights under the policy had passed out of his hands by assignment. 
All that he then held was the equitable right of redemption. Mr. Cooley in his 
briefs on the Law of Insurance (1st Ed.) Vol. 2, page 1092, savs: 

“A policy payable to the insured himself, or to his ‘assigns’ ‘executors’, ‘admin- 
istrators’ or ‘legal representatives’, may be assigned by the insured without the con- 
sent of any other person.” 

And follows this with the following note: 

“In re Holden, 114 F. 650, 52 C.C.A. 346: Meadows’ Guardian vy. Meadows’ 
Adm’'r, 13 Ky. Law Rep. 495; New York Life Ins. Co. v. Flack, 3 Md. 341, 56 Am. 
Dec. 742; Robinson vy. Hurst, 78 Md. 59, 26 A. 956, 20 L.R.A. 761, 44 Am.St.Rep. 
266; Edington vy. A&tna Life Ins. Co., 13 Hun, 543, reversed on other grounds 77 
N.Y. 564; Scobey v. Waters, 10 Lea (Tenn.) 551; Hancock y. Fidelity Mut. Life 
Ins. Co. (Tenn.Ch.App.) 53 S.W. 181.” 

In Vol. 2 (2d Ed.) the same writer says: 


“The question whether a transaction sufficiently shows an intention to vest in 
the alleged assignee the right to the policy, or to a portion of the proceeds thereof, 
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is dependent on the general rules governing the interpretation of contracts and 
ifts. 
, So we interpret the contract of assignment to have been a good, valid and bind- 
ing contract, assigning the insurance policy and the proceeds thereof to City National 
Bank in Miami as security for the payment of the obligation owing to the bank 
from and by Rand and, on authority of the opinion and judgment in the case of 
Moon vy. Williams, supra, and cases there cited, as well as the other authorities 
cited herein, the decree appealed from should be reversed and the cause remanded 
with directions that a decree be entered not inconsistent with the views herein 
expressed. 

It is so ordered. 

Ellis, C. J., and Terrell, J., concur. 

Whitfield, P. J., and Brown and Davis, JJ., concur in the opinion and judgment. 


PAN-AMERICAN LIFE INS. CO. v. BAGLEY. No. 25818. 
Court of Appeals of Georgia, Division No. 1. March 16, 1937. 
Rehearing Denied March 31, 1937. 
191 Southeastern Reporter 144. 
1. DOUBLE INDEMNITY. 

Settlement of claim on life policy, based on accidental death of insured, for 
face value of policy held invalid as accord and satisfaction because of lack of 
consideration, where policy contained double indemnity clause and insurer 
admitted liability for face amount of policy. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
2. INTENT. 

Evidence held to authorize finding that death of life insured shot in affray 
resulted from unintentionally inflicted bodily injuries effected solely through 
external, violent, and accident means, authorizing recovery of double indemnity, 
notwithstanding policy excluded death from bodily injury intentionally inflicted 
by another person from coverage of double indemnity clause. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Syllabus by the Court. 

The demurrers to the petition were properly overruled. The grounds of the 
amendment to the motion for new trial disclose no reversible error; and the 
evidence supported the verdict based on the double indemnity provision of the 
life insurance policy declared on. 

Broyles, C. J., dissenting. 

Error from City Court of Waycross; C. W. Pittman, Judge. 

Action by Mrs. Kathleen Bagley against the Pan-American Life Insurance 
Company. Judgment for plaintiff, defendant’s motion for a new trial was over- 
ruled, and defendant brings error. 

Affirmed. 

Wilson, Bennett & Pedrick, of Waycross, and Bryan, Middlebrooks & Carter, 
and John A. Dunaway, all of Atlanta, for plaintiff in error. 

Herbert W. Wilson, of Waycross, for defendant in error. 

MacIntyre, Judge. 

Mrs. Kathleen Bagley, the beneficiary under a policy of life insurance issued 
by Pan-American Life Insurance Company on the life of her husband, Daniel E. 
Bagley, sued the insurer for $2,000 alleged to be due her under the double 
indemnity provision of the insurance contract. The jury returned a verdict 
against the insurer for $2,000. The exceptions are to (1) the judgment over- 
ruling the general and special demurrer to the petition as amended, and (2) the 
judgment overruling the amended motion for new trial. 

The allegations of the petition as amended which are deemed material to 
the questions at issue are substantially as follows: 

“2. That * * * defendant has injured, damaged, and is indebted to your 
petitioner in the sum of * * * $2,000 * * *, besides interest at seven per cent. 
per annum, arising on the following state of facts. 

“3. That Daniel E. Bagley * * * contracted with the defendant * * * for 
a policy of life insurance * * * for * * * $2000, wherein your petitioner was 
named as beneficiary, said policy being issued on or about December 5, 1928; a 
copy of said policy is not attached hereto for the reason that same is in the 
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possession of said defendant * * * , but petitioner demands that said original 
policy be produced in court. * * * 


“4. That attached to said policy is a rider wherein the defendant company 
agreed to pay your petitioner as the beneficiary named in said policy double 
indemnity upon receipt of due proof that the death of the insured occurred in 
consequence of bodily injuries solely through external, violent and accidental 
means; a copy of said rider for double indemnity * * * being as follows: ‘On 
receipt of due proof that the death of the insured occurred in consequence of 
bodily injuries effected solely through external, violent and accidental means, of 
which * * * there is a visible contusion or wound on the body, and that such 
death occurred within sixty days after such injury was sustained, and as a 
direct result thereof, independently of any other cause, provided premiums have 
been duly paid, and that this policy is then in force for its face amount and is 
not running on extended or paid-up insurance, and no payment under the total 
and permanent disability provision has been made, the Company will, upon 
the surrender of the policy, pay to the beneficiary * * * under this policy * * * 
double the face amount of the policy.’ 

“It is mutually agreed that this provision shall not cover * * * death resulting 
* * * from bodily injury inflicted by the insured himself, or intentionally by 
another person. * * * 


“5. Petitioner shows * * * that on the night-of December 9, 1933, her hus- 
band, the said * * * Bagley, drove out to the business of Roe Murray, said busi- 
ness being located in Pierce County, Georgia, on the Oglethorpe Highway running 
from Waycross, Georgia, to Savannah, Georgia, and while standing at the counter 
of said business, without any warning whatsoever, one Byron Phillips opened the 
front door of said business and began shooting a shotgun in the direction of Roe 
Murray, the proprietor of said business, and Daniel E. Bagley, being an innocent 
bystander in said business, was wounded and from said wounds died. 


“6. Petitioner avers that the injury sustained by her said husband was not the 
result of misconduct or participation by him, but was unforeseen by him; that said 
injury on account of said shooting which caused the death of the said Daniel 
Fnglish Bagley was unforeseen, unexpected and unusual, and said injury and 
death as aforesaid was caused directly, solely and exclusively through external, 
violent and accidental means. 


“7. That on the following day, December 10, 1933, the agent and representa- 
tive of the defendant company, W. G. Townsend, called at the home of petitioner 
and stated that her husband, Daniel E. Bagley, held a policy with the defendant 
company for * * * $2000 * * * , and his company was ready to pay her * * * 
$2000 * * * | and within a week or ten days thereafter he settled said policy 
with her, stating at the time that she was only entitled under said policy to * * * 
$2000. 

“8. Petitioner avers that up to the time of said settlement she had never been 
in possession or had never seen said policy, but that same was kept at the business 
where her said husband was employed, and she never knew nor had opportunity to 
know the contents of said policy up to the date of said settlement; that said 
representative was in possession of said policy and did know the contents of 
same. 


“9. That on the day following the death of her * * * husband she was in a 
highly nervous state of mind and continued so for months thereafter, and 
petitioner reposed special confidence in the said W. G. Townsend * * * , and 
believed at the time that he was telling her the truth when he told her that she 
was only entitled to * * * $2000 * * * , and in so believing him, she settled said 
policy for * * * $2000. That the amount sued for represents the double indemnity 
which said policy carried; that said double indemnity was not included in said 
settlement when the face of the said policy was paid by the defendant as set 
forth herein. 

“10. Petitioner avers that for several months after said settlement she did not 
know that the policy contained a rider for double indemnity in case of accident, 
and that she would not have known it up to this time had not a friend told her 
that she was entitled to * * * $4000 * * * instead of * * * $2000 by reason of the 
death of her husband, and she immediately took the matter up with the defendant 
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company through her attorney, but they have declined to pay her what she 
is justly entitled to. 

“11, Petitioner alleges that the agent and representative, W. G. Townsend, 
of the defendant company, failed to make a full disclosure of the contents of 
the double-indemnity rider attached to said policy, he knowing that the policy 
contained such rider, but only informed her as to the main policy which was 
only for * * * $2000 * * * , and by so doing deceived petitioner and obtained her 


receipt in accord and satisfaction of said policy by fraud. Petitioner relied upon 
said representations and was deceived thereby. 


“12. Petitioner avers that the defendant, through its representative, knew said 
representations were false when he made them and petitioner did not know they 
were false, but believed them to be true; that said representative of defendant 
company well knew that said policy contained a rider calling for double indemnity 
in case of death caused by external and violent means, and that petitioner was 
entitled to double indemnity by reason of the death of the insured as set forth 
herein, and on account of the fact that the said representative of defendant 
company did not divulge this fact to petitioner at the time of said settlement, 
he procured said settlement by fraudulent means, and as a result of such conduct 
on the part of the defendant company through its said representative, the 
receipt obtained from petitioner in full accord and satisfaction of said claim is 
null and void.” 

The demurrer follows: 


“1. The petition sets forth no cause of action. 

“2. The petition shows on its face that the death of the insured * * * was 
caused by injuries intentionally inflicted by another, to wit, Byron Phillips. _ 

“3. Paragraph * * * 5 of the * * * petition should be stricken because it 
does not allege: (a) That the death of Daniel English Bagley was not caused 
by intentional injuries inflicted by another person, and (b) it does not allege 
specifically whether or not Byron Phillips shot the insured * * * intentionally.” 

[1] 1. While we are inclined to the opinion that fraud is sufficiently pleaded 
in this case to withstand the attack of the demurrer, still we prefer to plant our 
ruling on the ground that there was no consideration for the “settlement.” Of 
course, like any other contract, an accord and satisfaction must have a con- 
sideration, and it unequivocally appears from the petition that the face value 
of the policy was liquidated, undisputed, and promptly paid by the insurer. We 
think the well-considered case of Buel v. Kansas City Life Ins. Co., 32 N.M. 34, 
250 P. 635, 52 A.L.R. 367, follows the true rule. The similarity of that case to 
the one at bar appears from the following statement at the beginning of the 
opinion in the Buel Case: “Appellee was the beneficiary in an insurance policy 
issued by appellant upon the life of appellee’s son, in the sum of $2,000. Attached 
to the policy was a double indemnity rider, providing that—‘If * * * the death of 
the insured * * * should result from the effects of an injury, through external, 
violent and accidental cause, * * * the amount payable herein will be four 
thousand dollars.’ * * * Proofs of loss having been furnished, appellant forwarded 
its draft for $2,000, which appellee accepted, surrendering the policy and signing 
the printed receipt thereon, to the effect that she received said $2,000 in full of 
all claims whatsover under the said policy, and in consideration of said sum 
surrendered all her right, title, and interest in and to the same, and forever 
released appellant from all liability to her thereunder. * * * No fraudulent 
representations were made whereby appellee was induced to execute the release 
and surrender the policy.” We quote further from the body of the decision as 
follows: “Where a part of a claim is conceded, and a part is in dispute, the 
authorities differ whether payment of the part conceded, received in discharge 
of the whole is good accord and satisfaction. * * * So long as we adhere to 
the general rule that part payment of a liquidated or undisputed demand is not 
accord and satisfaction, we hesitate to accept the doctrine that payment of the 
conceded part of a claim is consideration for a release of the balance which is in 
dispute. * * * In the case at bar it cannot be questioned that the parties agreed, 
by the policy, upon the amount of the indemnity. There never was dispute 
as to liability for $2,000 because of the death of the insured. There was dispute 
as to any liability for accidental death, but none as to the amount to be paid if 
the death were accidental. By the payment made, appellee obtained nothing to 
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which she was not entitled, and appellant gave up nothing it could rightfully 
retain. If the claims were to be considered separately, the death claim was 
liquidated and undisputed; the accident claim liquidated and disputed. If it be 
treated as a whole, the larger amount was liquidated, and the smaller amount 
paid was conceded. However viewed, we find it impossible to locate the con- 
sideration for the release of the amount here sued for.” The Buel Case is 
supported by the numerous authorities cited therein, and is we think sound in 
principle. See, also, American Nat. Ins. Co. v. Reed, 26 Ala.App. 350 (3), 100 
So. 543. We are also of the opinion that, as against the demurrer, the petition 
sufficiently alleges that the death of the insured resulted from “bodily injuries 
effected solely through external, violent and accidental means.” We hold that the 
court properly overruled the general demurrer to the petition. The special 
demurrers are not meritorious. 

2. The first ground of the amendment to the motion for new trial is an 
elaboration of the general grounds and needs no separate consideration. The 
remaining three special grounds assign error on different excerpts from the 
charge of the court. They present no new or interesting question and disclose 
no reversible error. 


[2] 3. In considering the general grounds of the motion for new trial, we 
shall first state that our view is that the evidence supports the conclusion that 
the alleged accord and satisfaction was entirely without consideration. We hold 
therefore that there was no settlement of the plaintiff’s claim under the double 
indemnity provision of the insurance contract. The defendant specifically pleaded 
the exception under the double indemnity provision of the policy. After stating 
in their brief that “there is no dispute * * * that Daniel Bagley met his death 
as a result of injuries inflicted by another by external and violent means,” counsel 
for the plaintiff in error proceed to state the two very importaant questions to be 
next considered in the following language: “One of the questions in the case is 
whether or not, within the meaning of the policy, death was the result of accidental 
means, and another question is did his death result in such a way and from such 
a cause as to come within the exception that the company is not to be held liable 
for the double indemnity in case death resulted from bodily injury intentionally 
inflicted by another.” (Italics ours.) It appears from the evidence that Daniel 
E. Bagley, the insured, was killed on the night of December 9, 1933, at Roe 
Murray’s place on the Blackshear road. The front room appears to have been a 
lunch room. Toward the far side of it from the front door was a counter. At 
the back of the lunch room was a partition separating it from the dance hall 
beyond, and at about the center of this partition was a window. When Byron 
Phillips entered the front door of the lunch room and began firing an automatic 
shotgun, Bagley and Murray were standing near each other a little to the right 
of a line drawn from the front door to said window, and the witness W. S. Cor- 
bett and one Pead were standing at said window. There were others in the 
building. We quote as follows from the testimony of W. S. Corbett, the only 
witness who was at the scene of the tragedy: “Me and Pead, who got killed, 
* * * were standing up at a window, and just as we got to the window some fellow 
came in there and started shooting. * * * I seen him when he fired the first shot 
and I ducked back of the victrola and staved * * * there until it was over. The 
front door of Roe Murray’s place was straight in front of me where I was 
standing at the window. * * * Frank Pead, the boy that got killed, was in the 
window with me. * * * The window was * * * exactly in front of the front door. 
Mr. Murray was standing to the left of the window towards Blackshear. Mr. 
Bagely as standing across the counter. * * * I saw the party who opened the 
door. The front door was just kicked open and slammed back. When he did 
that he pointed the gun kinder in the direction of Mr. Murray and Mr. Bagley— 
right in the direction of both. * * * Immediately after kicking the door open ie 
started shooting; throwed his gun up and started shooting, * * * The maim door 
was open, but the screen door was closed. The first shot was fired in the direction 
of Mr. Murray and Bagley. I don’t think either was hit. * * * The shots went 
above the counter, and went back in the partition. That was to the right of Mr. 
Bagley. Mr. Murray was to his left. * * * The first shot was not the shot that hit 
Mr. Pead. The shot that hit Mr. Pead,must have been the second shot. * * * 
Marning and Pead must have been hit on the second shot. I didn’t see anyching 
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after the first shot. * * * There wasn’t anything between whoever was doing the 
killing and Mr. Bagley; it was an open space. * * * Pead and I were standing back 
in the dance room. * * * The screen door opened on the inside at the end of the 
room toward Waycross. * * * As he [the assassin] came in I seen him raise the 
gun. I saw the door open and the gun come up in a shooting position. He did 
not wave it back and forth, side to side; he just raised it up and shot just from 
raising. * * * The first shot missed both Mr. Bagley and Mr. Murray. It passed 
closer to Mr. Bagley than * * * to Mr. Murray. * * * The moment the first shot 
was fired I saw Mr. Murray * * * fall over down behind the counter. I didn’t see 
Mr. Murray * * * until after it was all over. * * * When he [Frank Pead] was shot 
by the second shot he was going out the back door. * * * I know the second shot 
went through that window and hit Frank Pead and Lawrence Manning. There 
was no other person * * * in that front room where the business is done and where 
the counter is besides Mr. Murray and Mr. Pead and the man with the gun. When 
Mr. Murray fell down behind the counter, that left Mr. Bagley and the man with 
the gun in that room by themselves between the counter and the door. After the 
second shot was fired that came into the back room and shot Frank Pead and 
Lawrence Manning, there were three other shots, and it was either one or more 
of those shots which wounded Mr. Bagley and caused his death. I heard scuffling 
going on. It must have been Mr. Bagley and the fellow doing the shooting who 
were doing the scuffling. I mean by that there were only two out there and there 
was scuffing. I did not see the scuffling. Just before the scuffling, I saw Mr. Roe 
Murray fall down behind the counter. The counter had a ceiled bottom between 
where Mr. Roe was where the man was that had the gun. You can’t stand on 
the outside of the counter where the gunman was, when a man falls behind that 
twenty-foot counter, and see behind there and see where he is. * * * It was 
about six or eight feet from the front door to where Mr. Bagley was. I don’t 
remember whether I testified before the door slamed in on his arm when 
he raised the gun.” Hubert Ulmer testified in part as follows: “The wound 
that killed him [Bagley] was right here in the groin, and severed an artery and 
vein in his leg, the right leg, a little in the side. * * * The bullet which * * * in my 
opinion killed him went in from the front * * * apparently at the time that 
buck-shot went in, the left side of Mr. Bagley was slightly closer to the 
assassin than his right side. * * * From the location of the wound I would say 
he was shot with a shotgun. * * *” 

The double indemnity provisions of the insurance contract have been fully set 
out in paragraph 3 of the petition. The material part of it relating to accidental 
death provides for the payment of “double the face amount of the policy” if “the 
death of the insured occurred in consequence of bodily injuries effected solely 
through external, violent and accidental means.” The next paragraph of the rider 
provides that “it is mutually agreed that this provision shall not cover * * * death 
resulting * * * from bodily injury inflicted by the insured himself, or intentionally 
by another person.” ‘Where one person injures another, and the injury is not the 
result of misconduct or provocation by the injured person, but is unforeseen by him, 
it is as to him an ‘accident’ within the meaning of an accident policy insuring him 
against bodily injuries effected through external, violent, and accidental means.” 
Newsome v. Travelers’ Ins. Co. of Hartford, 143 Ga. 785 (1), 85 S.E. 1035. See, 
also, Travelers’ Ins. Co. v. Wyness, 107 Ga. 584, 34 S.E. 113; Travelers’ Ins. Co. 
of Hartford v. Newsome, 147 Ga. 608, 95 S.E. 4. To make the defense good it 
was necessary that the evidence show that the shooting of Bagley was intentional. 
Whether the jury concluded that the assassin’s conduct indicated that he was incap- 
able of forming an intent, or whether they thought that Bagley was attempting to 
take the gun away from the assassin and was accidentally and unintentionally shot 
in the scuffle, we cannot say. However, we do think that the jury was warranted 
in concluding from the evidence that the insured’s death resulted from “bodily 
injuries effected solely through external, violent and accidental means,” and not 
trom “bodily injury inflicted by the insured himself, or intentionally by another 
person.” Without going further into the evidence, we shall state that in other 
respects the plaintiff proved his case. We therefore hold that the court did not err 
in overruling the motion for new trial as amended. 

Judgment affirmed. 

Guerry, J., concurs. 

Broyles, Chief Justice (dissenting). 
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I think the evidence demanded a finding that the insured’s death resulted 
from bodily injury intentionally inflicted by another person. This being true, 
under the double indemnity agreement attached to the policy, to wit, that “it is 
mutually agreed that this provision [as to paying double the face amount of the 
policy] shall not cover * * * death resulting * * * from bodily injury inflicted 
* * * intentionally by another person” (italics mine), the plaintiff was not entitled 
to recover double indemnity, and the verdict was contrary to law and the evidence. 


METROPOLITAN LIFE INS. CO. v. STALWORTH. No. 25880. 
Court of Appeals of Georgia, Division No. 2. March 9, 1937, 
Rehearings Denied April 3, 1937. 

191 Southeastern Reporter 149. 

1. TIME OF DISABILITY. 

Evidence authorized finding that total disability arose during insured’s employ- 
ment, so as to be covered by group policy, although insured worked after he was 
suspended and, in notice to insurer, gave date following suspension as time when 
he was first unable to work. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. NEGLIGENCE. 

Total disability claim on group policy could not be defeated by proof of 
contributory negligence, in that insured did not take proper care to safeguard his 
health, in absence of plea to that effect. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
3. NOTICE. 

Notice to insurer of disability held to comply with group policy provision for 
“immediate” written notice, although insured gave notice during week following 
termination of employment and stated therein that Monday following termination 
of employment was time when he was first unable to work, where preceding Sat- 
urday was last day on which insured worked. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

4. ABILITY TO WORK. 

Insured could not recover group policy benefits for total disability for period 
during which he worked part time and received as much as he did before there 
was any evidence of disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


1. The evidence authorized a finding that the insured was wholly and continu- 
ously disabled during his employment. 

2. A disability claim cannot be defeated by proof of contributory negligence 
or lack of caution, in the absence of a plea setting it up. 

3. Under the facts in this case the proof of disability was filed in time, under 
the terms of the policy. 

Error from Municipal Court of Atlanta; Ralph McClelland, Judge. 

Action by Asa Stalworth against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Affirmed on condition. 

Smith, Smith & Bloodworth and W. H. Smith, all of Atlanta, for plaintiff 
in error. 

Poole & Fraser, of Atlanta, for defendant in error. 

FELron, Judge. 

This is an action on a policy of group insurance, to recover benefits payable 
for total disability arising during the employment of the insured by the defendant. 
The policy provides, among toher things: “(b) Temporary disability insurance, 
benefits under which are payable weekly while the employee is wholly and continu- 
ously disabled as a result of bodily injury or disease, so as to be prevented 
thereby from engaging in any occupation or performing any work for wage or 
profit. Such benefit will not be payable for the first seven days of disablement, 
nor for more than fifty-two weeks for any one injury or sickness, nor in any 
event after the employee is retired from active service. 3. Termination of 
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employment.—On the termination of employment of the employee all his coverage 
under the group contract shall automatically cease, and the employee shall be 
entitled to the following privileges and options, if applicable. * * * Suspension 
from service shall be deemed termination of employment, subject to reinstatement 
of coverage under the group contract, at the option of the employer, without pen- 
alty, in case of restoration of the employee to active service as of the date of 
the suspension. 5. Notice of injury or disability—Immediate written notice 
of sickness or accident to the employee must be given to the insurance company, 
and affirmative proof of such sickness must be furnished to the insurance com- 
pany within thirty days after such notice. Subsequent proof of claim shall be 
submitted as required by the group contract.” 

The plaintiff in error contends that the disability arose after the employment 
of the insured had ceased; that it arose because of the fact that he did not take 
the proper care to safeguard his health; and that no proper notice was given 
the insurance company of the disabilty, as provided in the policy. By amend- 
ment the plaintiff alleged that he became totally disabled on April 1, 1934, before 
the cessation of his employment on July 21, 1934, instead of July 21, 1934, as 
alleged in the original petition. There was evidence that the sickness of the 
insured continued over a long period of time; that, while he actually did some 
work for the company between April 1, 1934, and July 21, 1934, he was not in 
condition to attend properly to his duties, and on July 21, 1934, he was unable 
to do any work, and was totally disabled; that during this period, when he was 
becoming worse daily, his earnings maintained the same average that they had 
over a period of years, and this was true up to and including the last week he 
worked; and that this disability was covered by the policy, and in so far as the 
amount of weekly benefits sued for was computed, that the insured would be 
entitled to recover the weekly sums sued for. 


The defendant showed that the plaintiff was suspended by the company on 
July 18, 1934, and that under the terms of the policy suspension would be deemed 
to be a termination of employment. Though he was suspended on the date men- 
tioned, he continued to work for the company through July 21, 1934, received his 
salary for that week, and paid the premium due on the policy sued upon. On July 
25, 1934, the insured gave to the company notice on one of its forms that he had 
become totally disabled during his employment. Thereon appeared the question 
and answer: “When were you first unable to work? July 23, 1934, at 12 o’clock 
noon.” 


[1] 1. Under these circumstances, we think the contentions of the defendant 
are without merit. In the first place, there is ample evidence that there was a 
total disability under the terms of the policy, and there can be no gainsaying the 
fact that the disability arose while the plaintiff was employed. Can it be said that 
the disability was not covered by the policy, since he was suspended on July 18, 
1934; and that the provisions of the policy no longer had application to him, because 
of that suspension? It would be unconscionable to hold that the fact that the 
defendant, seeing the plaintiff becoming disabled, could terminate his employment 
on July 18, let him continue to work and draw his salary through July 21, accept 
a premium on the policy on July 21, and then say that his employment terminated 
on July 18, and that the disability, which was shown conclusively to be total on 
July 23, was not such a disability that was covered by the policy. In most cases, 
and in nearly all cases except in cases of accideng, total disability is not such a 
matter as takes place on the spur of the moment, but is a continuing process until 
it reaches a certain point, that point in a great many cases being the death of the 
one affected. The evidence in this case shows that the insured had influenza, and 
that the complications from that disease gradually became worse until it was found, 
on July 21, 1934, that he could no longer carry out his duties. The evidence amply 
justified the finding that the disability arose during the employment of the insured. 

[2] 2. The second contention of the defendant is not well taken, because there 
was no plea that the negligence of the plaintiff contributed to the disability. 

_ [3] 3. The policy in the instant case provides that the insured shall give 
immediate written notice to the company of the disability. Here the insured gave 
hotice, on July 25, 1934, on a form furnished by the company. This was during 
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the week following the severance of his connection with the company. We think 
that this meets the requirements of the policy, because to hold that his notice 
must be given immediately, and strictly construe the word immediately, would 
place on an insured a burden that would be entirely unreasonable, and a burden 
that in numbers of cases could never be successfully carried. Nor do we think 
that the fact that the insured stated in his proof that he was first unable to work 
on July 23, 1934, shows that the disability arose after the termination of his 
employment. July 23 fell on the Monday after the last Saturday that he worked. 
As he had worked upon through the preceding Saturday, Monday would be the 
first day he did not work; and since the evidence clearly shows that he was 
disabled, it follows that Monday was the first day that he was unable to work, 

[4] Under the evidence in this case, we do not think that the plaintiff can 
recover the benefits claimed by him from April 1, 1934, to July 21, 1934. The 
petition sues for a recovery of benefits from seven days after April 1, 1934, for 
52 weeks and, if a recovery is had at all, it must be for the time sued for. It 
is stipulated by counsel and shown conclusively in the testimony of the plaintiff 
that between these two dates he worked part of the time, and that he received 
as much for his work during that time as he did before there was any evidence 
of disability, and that there was no diminution of his compensation. Cato v. A&tna 
Life Insurance Co., 164 Ga. 392, 138 S.E. 787; Blackman v. Travelers’ Insurance 
Co., 49 Ga.App. 137, 174 S.E. 384; Prudential Insurance Co. v. South, 179 Ga. 653, 
177 S.E. 499, 98 A.L.R. 781. 

If the plaintiff will write off the award of the jury, for the 15 weeks between 
April 1, 1934, and July 21, 1934, the sum of $360 (since the first 7 days of disability 
are not covered under the policy), and interest in proportion, at or before the 
time the remittitur is made the judgment of the court below, the judgment is 
affirmed, otherwise it is reversed. 

Judgment affirmed, on condition. 

Stephens, P. J., and Sutton, J., concur. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. CARTER. No. 25822. 
Court of Appeals of Georgia, Division No. 1. March 3, 1937. 
Rehearing Denied April 3, 1937. 

191 Southeastern Reporter 153. 


1. LIMIT OF TIME. 

Beneficiary held bound by life policy provision limiting insurer’s liability for 
death of insured within two years to return of premium paid, if insured had been 
treated for serious disease. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. MEDICAL TREATMENT. 

Life insurer he/d not estopped by waiver from asserting against beneficiary 
life policy provision limiting insurer’s liability for death of insured within two 
vears to return of premiums paid, if insured had been treated for serious disease, 
by fact that insurer’s soliciting agent and local manager knew that insured had 
been treated for serious disease, since amount of premium was adjusted to such 
limitation of liability, and evidence authorized inference that previous disease of 
insured was one of factors which led to writing of the particular policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Syllabus by the Court. 

1. The identical “Limitation®of Insurance Clause” involved in the instant case 
was held valid and binding on the beneficiary of the insured in the case of Gray 
v. Life & Casualty Insurance Company of Tennessee, 48 Ga.App. 80, 171 S.E. 835. 

2. The insurer was not estopped by waiver from asserting its rights under the 
“Limitation of Insurance Clause” that “within two years from date of issuance otf 
this policy, the liability of the company under same shall be limited under the 
following conditions, to the return of the premium paid thereon: (1) If the insured 
before its date has been rejected for insurance by this or any other Company, 
Order or Association, or has been attended by a physician for any serious disease 
or complaint; or has had before its date any pulmonary disease or chronic bron- 
chitis, or cancer, or disease of the heart, liver, or kidneys,” where the amount ot 
the premiums to he paid are equitably based on the kind of insurance policy issued, 
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and both parties contract with the knowledge that prior to the date of issuance of 
the policy the insured suffered with a serious disease or complaint and the evidence 
authorized an inference that the serious disease or complaint was one of the 
elements that entered into and brought about the particular kind of insurance con- 
tracted. 

Error from Superior Court, Floyd County; C. H. Porter, Judge. 

Action by Lee Carter against the Life & Casualty Insurance Company of Ten- 
nessee. Judgment for plaintiff, defendant’s motion for a new trial was overruled, 
and defendant brings error. 

Reversed. 

Sydney F. Keeble, of Nashville, Tenn., and Wright & Covington, of Rome, for 
plaintiff in error. 

Maddox & Griffin, of Rome, for defendant in error. 

MacIntyre, Judge. 

This case was tried in the court below at the April term, 1936, and after the 
introduction of evidence the court directed a verdict for the plaintiff in the amount 
sued for, to wit, the full amount of the principal named in the face of the policy. 
The defendant moved for a new trial, his motion was overruled, and he excepted. 

The suit was brought by the plaintiff as the beneficiary in a policy issued by 
the defendant on the life of Arzell Carter. The policy was dated the 17th day of 
July, 1933. The insured died on the 5th day of May, 1935. The policy contained 
what is known as a “Limitation of Insurance Clause,” the material part of which 
is as follows: “Limitation of Insurance—Within two years from date of issuance 
of this policy, the liability of the company under same shall be limited under the 
following conditions, to the return of the premium paid thereon: (1) If the insured 
hefore its date has been rejected for insurance by this or any other Company, Order 
or Association, or has been attended by a physician for any serious disease or com- 
plaint; or has had before its date any pulmonary disease or chronic bronchitis, or 
cancer, or disease of the heart, liver or kidneys.” 

On the date the policy was issued, and for some time prior thereto, the insured 
was suffering from lukemia, a serious disease or complaint, for which disease he 
had been attended and treated by his local physician and specialists of Atlanta, Ga., 
prior to the date of the policy, which attendance and treatment continued up to his 
death; his death resulting from this disease or complaint. The evidence disclosed 
that the agent of the defendant soliciting and delivering the policy and also the 
local manager knew of the insured’s condition when the policy was delivered. The 
premiums paid under the policy were tendered before the suit was filed, the offer 
of the defendant to refund the same being refused by the beneficiary, the plaintiff. 

[1, 2] The only question in this case is whether under “Limitation of Insurance 
Clause” (as above quoted), the defendant is liable for any sum in excess of 
premiums paid, the insured having died within two years of the date of the policy, 
he having been attended by a physician for a serious disease or complaint before 
the date of the policy, and these facts being known to the local agent soliciting and 
delivering the policy and the local manager of the defendant company. This identical 
“Limitation of Insurance Clause” was held valid and binding on the beneficiary of 
the insured in the case of Gray v. Life & Casualty Insurance Co. of Tennessee, 48 
Ga.App. 80, 171 S.E. 835. This decision suggests a one between the Metro- 
politan Life Insurance Co. v. Hale, 177 Ga. 632, 170 S.E. 875, and the instant case, 
in that in the Hale Case, which had a provision that “if the insured * * * has within 
two years before the date hereof been attended by a physician for any serious 
diseese or complaint * * * the company may declare this policy void, and the lia- 
bility of the company in the case of any such declaration in the case of any claim 
under this policy shall be limited to the return of the premiums paid on the policy” 
(italics ours), the insurance company had the right to void the policy, and whereas 
in the instant case the insurance company has only the right of limiting the liability 
under certain conditions. 

In the case of Champion v. Life & Casualty Insurance Company, 25 Ala.App. 
101, 141 So. 363, 365, the identical clause of the defendant’s policy was under 
consideration, and the court states the rules as follows: “Placed in the contract 
for the benefit of the insurer, it was none the less binding on the insured. Rec- 
ognizing the limited liability defendant pleads its tender and offer to pay. Being 
a valid stipulation in the contract of insurance, 4¢ was immaterial whether the 
soliciting agent had knowledge or notice of the condition of insured or not. 
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Assuming that both the agent and the company had such knowledge the company 
admits the liability and offers to comply with the contract according to its terms.” 
(Italics ours.) 


Under this same clause in the defendant’s policy, knowledge or lack of knowl- 
edge on the part of the insured or the insurer, prior to the issuance of the policy, 
has been held by the courts of Tennessee not to be material, and that the “Limita- 
tion of Insurance Clause” provides how much shall be due and payable under the 
circumstances named and reliance by the company on this clause ts not a contest 
of the validity of the policy but an insistence of the enforcement of the policy 
according to its terms. Russell v. Life & Casualty Ins. Co., 12 Tenn.App. 205; 
om v. Jefferson Standard Life Ins. Co., 155 Tenn. 412, 295 S.W. 58, 55 A.L.R. 
537. 


There are persons who are classified as bad risk who, generally speaking, 
cannot obtain life insurance. However, if there be insurance companies who are 
willing to take a chance on these bad risks (some of which are considered bad 
because the insured has suffered with a serious disease or complaint prior to the 
date of the isusance of the policy), by reason of the fact that there is in the 
policy the above-quoted “Limitation of Insurance Clause,” they may contract 
in the policy that after the expiration of the two years the beneficiary would 
be entitled to the full face value of the policy, but if the insured should die within 
the two-year period, the liability of the insurance company is limited, viz., to the 
return of the premiums paid. We do not see that this policy would be unfair 
to the insured if the amount of the premiums to be paid are equitably based on 
the kind of policy issued. There was no allegation or proof that the insurance 
company was guilty of fraud or misrepresentation. It has already been decided 
that this “Limitation of Insurance Clause” is a valid and binding contract on the 
beneficiary of the insured. Gray v. Life & Casualty Insurance Company of Ten- 
nesese, 48 Ga.App. 80, 171 S.E. 835. 


We do not think there was any estoppel by waiver in the instant case, for it 
would not be unjust to permit the insurance company to assert its rights under 
the “Limitation of Insurance Clause” in the policy. Both parties contracted with 
the knowledge that prior to the date of the issuance of the policy the insured 
suffered with a serious disease or complaint, and the evidence authorized an infer- 
ence that the serious disease or complaint of the insured was one of the elements 
that entered into and brought about this particular kind of insurance contract. 
Southern Manufacturing Co. v. R. L. Moss Manufacturing Co., 13 Ga.App. 847, 
848 (3), 81 S.E. 263. 


The insured contends the Hale Case, supra, controls this case. With this we 
cannot agree, for in that case it would not have been in good conscience to have 
allowed the insurance company to forfeit the entire policy because the insured 
deceived it when the insurance company knew the very thing about which it 
claimed to have been deceived. Judge Beck in that case quoted with approval 
from Johnson v. A&tna Ins. Co., 123 Ga. 404, 410, 51 S.E. 339, 107 Am.St.Rep. 92, 
that “this is not a question of waiver so much as of notice and estoppel.” While 
in the instant case, in so far as the right given in “Limitation of Insurance Clause” 
(above quoted) was concerned, the insurance company could never forfeit the 
policy, irrespective of whether the insurance company did or did not have knowl- 
edge of the serious disease or complaint before the date of issuance of the policy, 
but would on the death of the insured be obligated to pay a larger or smaller 
amount according to the terms and conditions of the contract of insurance. 
Pennsylvania Casualty Company v. McCloud, 47 Ga.App. 316, 170 S.E. 396. 

The evidence did not demand a finding that the insured did not get the partic- 
ular kind of insurance for which he contracted, nor did the evidence demand a 
finding that there was any such unjust and unconscionable treatment of the 
insured by the insurer as should have estopped it from asserting its rights accord- 
ing to the terms of the policy. 

The judge in the court below erred in directing a verdict in favor of the 
insured for the full face value of the policy, together with interest and cost, 
and also erred in overruling the motion for new trial. 
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Judgment reversed. 

Broyles, C. J., and Guerry, J., concur. 

On Motion for Rehearing. 

MacIntyre, J. 

The defendant in error in his motion for rehearing insists “that there is no 
distinction between the case of the Metropolitan Life Insurance Company v. Hale, 
177 Ga. 632, 170 S.E. 875, and the instant case, and the legal effect of the provisions 
in the policy are the same.” With this contention we cannot agree. In the former 
case it was held that the insurer, who entered the agreement whereby the insurance 
company issued a policy and accepted premiums thereunder, was precluded from 
setting up that the company did not know that the insured had a serious disease 
within two years before the date of the policy, when the agent of the company 
soliciting the insurance had actual knowledge of this fact which he acquired prior 
to the issuance of said policy, but did not communicate it to any general agent or 
oficer of the company. In the Hale Case such action on the part of the agent 
in issuing the policy does not change the fact that the insured had a serious 
disease within two years before the date of the policy, but it bars the insurer 
from saying it did not know of this serious disease, and would for that reason 
cancel the policy when in fact its agents did so know. See in this connection 
Yarbrough v. Seagraves, 47 Ga.App. 436, 170 S.E. 553. 

In the instant case the insurance company says in effect, we do not deny that 
we knew that the insured had a serious disease within two years before the date 
of the policy, but on the contrary we say that you, the insured, also knew; both 
of us knew of this serious sickness of the insured before the date of the policy, 
and we are merely living up to the contract of insurance made with the full 
understanding of this fact which both of us knew. We are upholding the policy 
as written, not attempting to destroy it (forever). 

Estoppel is negative (thou shalt not), it is not creative (thou shalt). In the 
Hale Case the insured, it seems, was asserting the negative. Thou shalt not 
destroy my policy, and this contention was upheld. In the instant case the insured 
is in effect asserting thou shalt create a different kind of policy by changing one 
of the conditions in the policy as written. The policy as written cannot be affirma- 
tively transformed by estoppel. 

Rehearing denied. 

Broyles, C. J., and Guerry, J., concur. 


KINGSFORD v. BUSINESS MEN’S ASSUR. CO. OF AMERICA. No. 6427. 
Supreme Court of Idaho. May 14, 1937. 
68 Pacific Reporter (2d) 58. 
1. PERMANENT DISABILITY. 

As respects waiver of premium, insurer which denied liability on life policy 
on ground that policy had lapsed and which refused to furnish blanks on which to 
make proofs of beneficiary’s right to insurance waived right to further proof, not- 
withstanding insurer’s letter denying liability contained statement that denial did 
not waive any terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2, CONSTRUCTION. 

Contracts of insurance must be construed in view of their general objects, 
avoiding strict and technical interpretation. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. CONSTRUCTION. 

Where language of policy may be given two meanings, one of which permits 
recovery and other which does not, it is to be given construction most favorable 
to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. PERMANENT DISABILITY. 

As respects waiver of premium, life policy provision that proof shall be made 

that disability has continued for period of at least four consecutive months and 
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that notice of claim for exemption from payment of premiums must be received 
at home office of insurer during lifetime of insured and during continuance of 
total disability, otherwise claim should be invalid, held inapplicable in case where 
disability terminated in death. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

5. PERMANENT DISABILITY. 

Use in life policy of words “total and permanent disabilty benefits” justifies 
construction that every disability, though total, does not render insurer liable to 
carry insurance without premium, but, to invoke that benefit, disability must have 
permanency within meaning of policy, and disability which continues from time 
It is incurred until death of victim is “permanent.” 

(For other cases, see Insurance, Dec. Dig. § 362.) 

6. WAIVER OF PREMIUM. 

Under life policy which exempted premium payments if proof was made dur- 
ing lifetime of insured that disability continued for four consecutive months, 
insurer held liable notwithstanding policy lapsed on December 14, 1933, and proof 
was not made until January 29, 1934, where insured became disabled on November 
11, 1933, and died on January 13, 1934, and premiums agreed to be waived were 
those accruing after commencement of disability. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from District Court, Minidoka County; T. Bailey Lee, Judge. 

Action by Della Kingsford against the Business Men’s Assurance Company 
of America to recover on a life policy. From a judgment for plaintiff, defendant 
appeals. 


Affirmed. 


Merrill & Merrill, of Pocatello, for appellant. 


H. A. Baker, of Rupert, for respondent. 

Morcan, Chief Justice. 

Respondent is the beneficiary named in a policy of insurance written by appel- 
lant on the life of her sister, Emma Kingsford, May 13, 1931. The premiums, 
which were payable quarterly, were paid to and including that which fell due 
August 13, 1933. Thirty-one days grace is provided in the policy for the payment 
of each premium, so that the payment made August 13, 1933 continued the policy 
in force until December 14, of that year. The insured died January 13, 1934. Pay- 
ment of the insurance was refused on the ground the policy had lapsed for 
nonpayment of the last premium due before the death of insured. This action 
was commenced and prosecuted on the theory that payment of that premium was 
waived by the terms of the policy because of total, permanent disability of insured 
at the time it became due. Trial to the district judge, without a jury, resulted 
in judgment for plaintiff for the amount of insurance provided for in the policy, 
together with interest thereon and costs. The appeal is from the judgment. 

The provisions of the policy, understanding of which is necessary to a decision 
of the case, are as follows: 

“Total and Permanent 
Disability Benefits 

“1, If the assured shall become totally disabled, physically or mentally, as the 
result of bodily injuries or disease, so that he is wholly prevented from perform- 
ing any work, following any occupation, or engaging in any business for remunera- 
tion or profit, and if such injuries are received or disease contracted and the 
disability resulting from such injuries or disease shall begin while the insurance 
under this policy is in full force and before the anniversary of the policy on 
which the assured’s age at nearest birthday is sixty, upon receipt at its Home 
Office of due proof of such disability, and that it has continued for a period of 
at least four consecutive months immediately preceding receipt of proof, the 
Company will, during the continuance of such disability, waive the payment of 
any premiums falling due after the commencement of such continuous, total 
disability, the premium waived to be the annual, semi-annual, or quarterly premium, 
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according to the mode of payment in effect when disability occurs, but no premium 


falling due more than six months prior to receipt at the Home Office of the 
Company of written notice of claim hereunder will be waived. 
“When Premium 


is Past Due 

“2. In case any premium is in default before receipt at the Home Office of the 
Company of written notice of claim hereunder, waiver of premium shall be 
granted only if the total disability for which claim is made commenced before the 
termination of the grace period for payment of the first premium in default, and 
if written notice of the claim hereunder is received at the Home Office within six 
months from the due date of such unpaid premium. Then, if the claim is 
otherwise valid, it shall be allowed and the assured shall be liable to the Company 
for such premium in default with interest at 6% per annum, which amount may 
be deducted from any amount due the assured. 
“Notice of 
Claim 

“3. Written notice of claim hereunder must be presented to, and received at, 
the Home Office of the Company during the lifetime of the assured, and during 
the continuance of total disability; otherwise, the claim shall be invalid, provided, 


however, that failure to give such notice within such times shall not invalidate 
such claim if it shall be shown that it was not reasonably possible to give such 


notice within such times and that such notice was given as soon as was reaonably 
possible.” 


Appellant contends its obligation to waive premiums occurs only in case (1) 
insured becomes totally and continuously disabled and, (2) disabilty has continued 
for a period of at least four consecutive months and, (3) receipt by it of proof 
of these facts, 


The evidence shows, and the trial judge found that, November 11, 1933, while 
the policy was in full force and effect, and before default in the payment of 
any premium, and before the anniversary of the sixtieth birthday of insured, 


she became and thereafter continuously remained, as a result of disease, totally 
disabled and, by reason thereof was, on said day, and continuously thereafter, 
wholly prevented from performing any work, following any occupation, or engag- 
ing in any business for remuneration or profit, and that her physical condition 


- progressively worse from November 11, 1933 to January 13, 1934, when she 
died. 


Respondent gave appellant notice of her claim to insurance by her affidavit, 
sworn to January 29, 1934, in which she stated the date of insured’s death; that 
November 12, 1933 insured became totally disabled by diseases, from which she 
was then suffering, and which caused her death and was, by reason of such 
disability, wholly prevented from performing any work, following any occupation, 
or engaging in any business for remuneration or profit; that such disability contin- 
ued without interruption from November 12, 1933, until the date of insured’s 
death: that by reason of the nature of her diseases and their devastating effect 
on insured, it was not reasonably possible for her ‘to give notice of such total 
disability and claim to waiver of premiums prior to her death, or that notice 
be given by another at a date earlier than that of the affidavit. 

[1] If appellant was entitled to any other proof than that contained in the 
affidavit its right thereto was waived by its denial of liability and refusal to 
furnish blanks on which proof might be made. In a letter written to respond- 
ent’s attorney, by an agent and representative of appellant, February 6, 1934, the 
following is stated: 

“Consequently we are obliged to inform you that it is our opinion there is 
no indemnity payable by reason of Miss Kingsford’s death for the reason her 
policy lapsed on December 14, 1933, because of her failure to pay the premium 
which fell due November 13, 1933. December 14, 1933, was the expiration of 
the grace period. 


“And since the policy was not in force at the time of Miss Kingsford’s death 
we are not sending blanks as requested. 
“In writing this letter this Company does not waive any of the terms or 
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provisions of the policy L-141674, or any forfeiture that may have accrued to 
us thereunder.” 

Regardless of the statement contained in the last paragraph of the letter, 
appellant, by denying liability on the ground the policy had lapsed, and by refus- 
ing to furnish blanks on which to make proof of respondent’s right to the insur- 
ance, waived its right to further proof thereof. Allen v. Phoenix Assur. Co, 
12 Idaho 653, 88 P. 245, 8 L.R.A.(N.S.) 903, 10 Ann.Cas. 328; Price v. North 
American Acc. Ins. Co., 28 Idaho 136, 152 P. 805; Federal Life Insurance Co. 
v. Lewis, 76 Okl. 142, 183 P. 975, 5 A.L.R. 1637. 

Respondent’s right to recover depends on the meaning of that part of the 
policy which provides: 

“If the assured shall become totally disabled * * * while the insurance under 
this policy is in full force * * * upon receipt at its Home Office of due proof of 
such disability, and that it has continued for a period of at least four consecutive 
months immediately preceding receipt of proof, the Company will, during the 
continuance of such disability, waive the payment of any premiums falling due 
after the commencement of such continuous, total disability, * * * ” 

[2, 3] In examining this phase of the case, the rule followed in Watkins y. 
Federal Life Insurance Co., 54 Idaho 174, 176, 29 P.(2d) 1007, 1008, should 
be applied: 

“Contracts of insurance are to be construed in view of their general objects 
and strict, technical interpretation is to be avoided. Where language may be 
given two meanings, one of which permits recovery and the other does not, it 
is to be given the construction most favorable to the insured. Sweaney & Smith 
Co. v. St. Paul, ete., Ins. Co., 35 Idaho 303, 206 P. 178; Sant v. Continental Life 
Ins. Co., 49 Idaho 691, 291 P. 1072; Maryland Casualty Co. v. Boise Street Car 
Co., 52 Idaho 133, 11 P.(2d) 1090.” 


Much of the confusion which exists in the case law of this country, growing 
out of interpretation of policy provisions for waiver of premiums because ot 
disability of insured, is due to differences in the contracts construed. We believe 
we will do well to confine ourselves to the pertinent provisions of the policy 
involved in this action, without attempting to reconcile decisions based on contracts 
containing stipulations materially differing from those here under consideration. 

An examination of the policy involved in this case shows liability on the 
part of the insurer to carry the insurance without payment of premiums rests on 
the existence of disabilty, not on proof of it. This is shown by the fact that the 
premiums agreed to be waived, in paragraph 1, heretofore quoted, are not those 
accruing after proof of disability, but those accruing after commencement of 
disability. It is also shown by the provision in paragraph 2, as follows: 


“In case any premium is in default before receipt at the Home Office of the 
Company of written notice of claim hereunder, waiver of premium shall be 
granted only if the total disability for which claim is made commenced before 
the termination of the grace period for payment of the first premium in default, 
eee” 

Had it been the intention of the parties to this contract that exemption 
from payment of premiums was to be dependent on giving notice and making 
proof of disability, it would have been provided therein that failure to give the 
notice and make the proof while the policy was in force would terminate it. 
Instead of that, provision was made for exemption from payment of premiums 
from the commencement of disability, on subsequent proof that the policy was in 
force at the time the disability commenced, although it would not have been in 
force at the time of notice and proof except for the disability. 

(4] Neither the provision in paragraph 1, heretofore quoted, to the effect 
that proof shall be made that disabilty has continued for a period of at least four 
consecutive months, nor the provision in paragraph 3, to the effect that notice of 
claim for exemption must be presented to, and received at, the home office of 
the company during the lifetime of the insured and during the continuance of total 
disability, otherwise the claim shall be invalid, has application to a case, such as 
this, where the disability terminated in death. 

[5] Employment in the policy of the words “Total and Permanent Disability 
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Benefits” justifies the construction that every disability, though total, does not 
render the insurer liable to carry the insurance without premium. To invoke that 
benefit the disability must have permanency within the meaning of the policy. 
There can be no doubt that disability which continues from the time it is incurred 
until the death of its victim is permanent. However, that is not the only type of 
permanent total disability provided for in policies of this class. If total disability 
occurs, which continues uninterruptedly for a period of four months, it entitles 
the insured, although he survive and recover, to the benefit of the “total and 
permanent disabilty” provision and the insurer is obligated to carry the insurance 
without premium from the commencement of the disability until its termination. 

The requirement in paragraph 3 that written notice of claim must be presented 
“during the lifetime of the assured, and during the continuance of total disability; 
otherwise, the claim shall be invalid,” is limited by the proviso “that failure to 
give such notice within such times shall not invalidate such claim if it shall be 
shown that it was not reasonably possible to give such notice within such time 
and that such notice was given as soon as was reasonably possible.” 

[6] In this case it was impossible for the insured to give notice or make 
proof of the continuance of her total disability for a period of four months, 
because she did not live that long after its commencement. It was unnecessary 
that anyone else do so because her death rendered permanent the disability from 
which she had continuously suffered from November 12, 1933. Mutual Life Ins. 
Co. v. Morris, 191 Ark. 88, 83 S.W.(2d) 842; National Standard Life Ins. Co. 
v. Smith et al. (Tex.Civ.App.) 75 S.W.(2d) 1102; Bank of Commerce & Trust 
Co. v. Northwestern Nat. Life Ins. Co., 160 Tenn. 551, 26° S.W.(2d) 135, 68 
A.L.R. 1380; Minnesota Mut. Life Ins. Co. v. Marshall (C.C.A.) 29 F.(2d) 977. 

Because of total and permanent disability of insured, within the meaning of 
the policy, payment of the premium which, had it not been waived would have 
been due November 13, 1933, was waived and the policy was in full force and 
effect at the time of her death. 

The judgment is affirmed. Costs are awarded to respondent. 

Holden, Ailshie, and Givens, JJ., concur. 


LIPOVSEK v. SUPREME LODGE OF SLOVENE NAT. BEN. SOC. et al. 
Gen. No. 9011. 
Appellate Court of Illinois. Third District. April 16, 1937. 
8 Northeastern Reporter (2d) 212. 
REINSTATEMENT. 

Under consideration and by-laws of benefit society governing life and health 
insurance of members and providing that passive member seeking reinstatement, 
after nine months, should be required to pass medical examination witnessed by 
committee of local lodge, society he/d not liable for refusal to reinstate passive 
member who refused to be examined by heart specialist designated by society after 
local physician who made examination witnessed by two local members chosen by 
passive member had failed to answer question with reference to member’s heart 
condition and another question material to risk. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

Appeal from Circuit Court, Montgomery County; Thomas M. Jett, Judge. 

Action by Frank Lipovsek against the Supreme Lodge of the Slovene National 
Benefit Society, a corporation, and another, for the refusal to reinstate plaintiff as 
a member of defendant Lodges for the alleged purpose of avoiding liability for 
death and sick benefits under a fraternal membership certificate, defended on the 
ground that plaintiff had refused to submit to a medical examination as required by 
the constitution and by-laws of the Society. From a judgment for defendants upon 
trial by the court, plaintiff appeals. 

Affirmed. 

Gerald G. Ginnaven, of Springfield (M. J. Brown, of Hillsboro, and J. D. Wil- 
son, of Nokomis, of counsel), for appellant. 

Hill & Bullington, of Hillsboro, for appellees. 

RiEss, Justice. (Publish abstract only.) 
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COOK v. METROPOLITAN LIFE INS. CO. Gen. No. 39059. 

Appellate Court of Illinois. Second Division. First District. May 4, 1937. 

8 Northeastern Reporter (2d) 221. 
PAYMENT OF PREMIUM. 

Evidence held to support verdict that first premium on life policy was paid 
when application was made and that subsequent delivery of policy to insured con- 
summated transaction, as against contention that policy was left with insured for 
examination only and did not become binding contract, because first premium was 
not paid. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeal from Circuit Court, Cook County; William J. Wimbiscus, Judge City 
Court, Spring Valley. : 

Action by Jean Cook against the Metropolitan Life Insurance Company to 
recover proceeds of policy issued by defendant on life of William Dale Cook, 
deceased husband of plaintiff. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hoyne, O’Connor & Rubinkam, of Chicago (Nathaniel Rubinkam and William 
S. Allen, both of Chicago, of counsel), for appellant. 

L. A. Wescott, of Chicago (A. D. McMahon, of Chicago, of counsel), for 
appellee. 

FRIEND, Justice. (Publish abstract only.) 


BENATTI v. JOHN HANCOCK MUT. LIFE INS. CO. Gen. No. 39012. 
Appellate Court of Illinois. Third Division. First District. May 19, 1937. 
8 Northeastern Reporter (2d) 551. 
1. WAIVER. 


Waiver results when insurer by an act, statement, or course of conduct toward 
the assured recognizes the policy as existing, though the time for payment of pre- 
miums has expired. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

2. ESTOPPEL. 

Since forfeiture of life insurance policies is not favored, unless circumstances 
show clear intention to claim forfeiture for nonpayment of premium, forfeiture 
will not be enforced, and if insurer’s conduct induces insured to believe forfeiture 
will not be insisted on, insurer will be estopped to claim forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

3. WAIVER. i 

Although an insurance agent is not empowered to change contract provisions, 
a company operating through agents can be bound by their acts in waiving pro- 
visions for payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 373]1].) 

4. ESTOPPEL. 

In action on life policy, where premium payment was mailed a couple of days 
after expiration of period of grace allowed by policy, but on insured’s death a couple 
of days later insurer’s agents called on beneficiary with claims of death to be 
executed acting on theory policy was in force, and other agent of company stated 
that premium had been received and receipt would be returned, and that repre- 
sentatives would call with settlement papers, insurer he/d estopped to deny liability 
since forfeiture was waived. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

5. GRACE PERIOD. 

Provision in life policy for four-week period of grace after failure to pay pre- 
miums held violative of statute providing that all life policies issued should provide 
for a grace period of one month for payment of every premium after the first year 
(Smith-Hurd II1.Stats. c. 73, § 261). 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from Municipal Court of Chicago; Harold P. O'Connell, Judge. 

Action by Vincent Benatti against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 
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Hoyne, O’Connor & Rubinkam and William S. Allen, all of Chicago, for appel- 
ant. 

John A. Nordstrand and William C. Riley, both of Chicago, for appellee. 

HEBEL, Justice. 

The defendant, John Hancock Mutual Life Insurance Company, appeals from a 
judgment entered in the municipal court of Chicago in the sum of $600 in favor of 
the plaintiff. The judgment was entered in an action by the plaintiff based upon a 
life insurance policy issued by the defendant on the life of Dolores Benatti, wherein 
the plaintiff was named beneficiary to receive the amount of the insurance upon the 
death of the insured, which occurred on March 24, 1935. 

No question is raised by this appeal upon the pleadings filed in the case by the 

parties. 
, From the facts in the record, it appears that on the 29th of June, 1932, the 
defendant company issued its policy of insurance on the life of Dolores Benatti. 
The policy provides that the company will pay the amount set forth in the schedule 
to the plaintiff as beneficiary upon receipt ot satisfactory proof of death. The policy 
also provides for the payment of a weekly premium in the sum of 25 cents, payable 
on or before each Wednesday during the continuance of the policy. 

By the terms of the policy, all premiums are payable at the home office of the 
company in Boston, but may be paid to any of its authorized agents, subject to the 
conditions of the policy. Should such agent fail to call for any premium when due, 
the insured is to make immediate payments of the premiums either to the district 
office or to the home office, and failure of the agent to collect premiums will make 
it necessary for the insured to pay the premiums when due at the office of the com- 
pany, as provided for in the policy. 

The policy also provides that no payment of premiums shall be valid unless 
entered in the premium receipt book at the time of payment, by the agent, or other 
representative of the company authorized to receive it. 

The weekly premiums required were due on the 20th day of each month during 
the life of the policy, and upon failure to pay within the period of grace, which is 
four weeks, the liability of the company under the policy ceases, and if the insured 
wishes to reinstate-the policy, it is provided that any time within one year from 
default in payment of premiums, if the cash surrender value has not been paid or 
the extension term has not expired, the policy may be reinstated upon production 
of evidence of insurability satisfactory to the company and approved at its home 
office and the payment of past-due premiums. 

The weekly premium due Wednesday, February 20, 1935, was not paid. The 
plaintiff on or about 3 p. m. Friday, March 22, 1935, forwarded a $2 money order 
to the district office of the defendant company to pay the past-due premiums on 
the policy in question, and the past-due premiums on two other policies, which 
were on the life of Eleanor Benatti, a sister of Dolores Benatti. 

Dolores died on March 24, 1935. On March 25, 1935, Robert Theriault, the 
agent of the defendant, and James A. Simmons, assistant district manager of the 
defendant, went to the home of Mr. and Mrs. Benatti and at that time Mr. Simmons 
gave them company death claims to be filled out and signed. Mr. Simmons told 
them that the insurance was “out of benefit,” but that the plaintiff could submit his 
claim to the company. No premium was paid to or accepted by agent Theriault 
or the assistant manager Simmons on March 25, 1935. Thereafter, on March 29, 
1935, Thomas J. McCarthy, district manager of the defendant company, wrote 
the following letter to the plaintiff : 


“We have been in receipt of your remittance in the amount of $2.00 for pay- 
ment of premiums due on policy No. 23428732 on the life of Dolores Benatti and 


Nos. 23489983-23860345 on the life of Eleanor Benatti. 


“This is to advise you that this insurance was out of benefit at the time your 
remittance was forwarded. Before we can proceed with the reinstatement of 
policies on the life of Eleanor Benatti, it will be necessary that the enclosed cer- 
tincates of insurability be signed by you and returned to us at which time we will 
present them to our Home Office for approval of reinstatement. 

__ “We have not enclosed reinstatement application on policy No. 23428732 on the 
life of Dolores Benatti as we understand that she is deceased and, therefore, the 
reimstatement of her policy would not be approved. 

“Your money order, as well as your book, is returned herewith, and if you 
care to reinstate the two policies on the life of Eleanor, return the completed 
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reinstatement forms to us after the signatures have been witnessed, also forwarding 
your book and money order and we shall present them to the Home Office for 


approval. 
“(Signed] Thomas J. McCarthy.” 

On March 30, 1935, Robert Theriault and James A. Simmons again went to 
Mr. and Mrs. Benatti’s home. On this date reinstatement applications were signed 
by Mrs. Benatti to reinstate the two policies on the life of Eleanor Benatti. At 
the same time, agent Theriault accepted a $2 money order as payment of back pre- 
miums on the two policies which were to be reinstated pending approval of the 
application for reinstatement by the home office of the defendant. He marked up 
payments on the premium receipt book for two policies on the life of Eleanor 
Benatti, showing payment of premiums to April 10, 1935. From the receipt book 
in which the payments were noted, it appears that payment of premiums were 
made to the defendant's collection agent frequently after the due date of payment, 
but within the period of grace provided for in the policy, with the exception of 
one payment made on August 29, 1934, which, it is contended by the plaintiff, was 
twenty-nine days after a previous payment made on August 1, 1934. Evidence was 
offered by the plaintiff that on the occasion of the payment of August 29, 1934, it 
was Called to the attention of the defendant’s collecting agent that payment was 
being made after the period of grace had expired and the collection agent assured 
the plaintiff’s wife that the matter of a day or two tardiness in payment of pre- 
mium would not make any difference. 

It also appears from the evidence that in the course of a conversation with the 
plaintiff’s wife, the agent assured her that the company would not take advantage 
of any tardiness in payment of premiums, and during this conversation the defend- 
ant’s collection agent was informed that the plaintiff was moving to a new address 
and to notify the office of the company of this address and to make arrangements 
for future collection of premiums at the new address. 

On Monday, March 25, 1935, the office of the defendant company was notified 
of the death of Dolores Benatti and Mr. McCarthy, the branch manager of the 
defendant company notified his informant, Anthony Allen, that the money order 
for $2 had been received and that the receipt book would be ‘returned containing 
the proper receipt for payment, and that other representatives of the company 
would call at the home of the plaintiff with settlement papers that afternoon. 

Agents of the defendant company called at the home of the plaintiff and turned 
over proofs of death, which were prepared and executed by the plaintiff and 
delivered to the defendant. Subsequent to that time, on March 30, 1935, the money 
order for payment of the premium which had been previously sent to the company 
on the 22d day of March, 1935, was returned to the plaintiff, with a letter advising 
him that the policy was “out of benefit,” which letter we have referred to and set 
out in this opinion. 

The evidence of the witnesses, as well as the exhibits, was before the court, and 
the jury after considering all the evidence returned a verdict for the amount of 
$600. the subject of this appeal. f 

The defendant contends that the plaintiff is not entitled to recover under a lite 
insurance policy which is not in force on the date of the death of the insured and 
where the premiums have not been paid and where there was no proof of waiver 
of premium payments, and points to the fact that the premium due February 20, 
1935, was not paid within the four-week grace period provided by the terms of the 
policy, and that because of default in payment, the policy was not in force on March 
24, 1935, the date of death of the insured. 

|1, 2] The plaintiff answers this contention of the defendant by suggesting that 
forfeiture for nonpayment of premium is waived where the insurer’s collecting 
agent by course of conduct induced the policyholder to believe that it was not 
necessary to pay the installments of premium within the period provided for their 
payment and that payment could be made after expiration of the period without 
incurring a forfeiture, and cites as authority the case of Baxter v. Metropolitan 
Life Ins. Co. 318 Ill. 369, 149 N.E. 243, 244, wherein the court announced a rule 
which is a guide in cases of this nature. The court said: 

“Waiver by an insurer results when it by an act, statement, or course of con- 
duct toward the assured recognizes the policy as existing, though the time tor 
payment of the premium has expired. Forfeiture of life insurance policies is not 
favored, and, unless the circumstances show a clear intention to claim a forfeiture 
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for nonpayment of the premium, such forfeiture will not be enforced. If the con- 
duct of the insurer is such as to induce the assured to believe that a forfeiture will 
not be insisted upon, the insurer will be held to be estopped from taking advantage 
of such forfeiture.” 

[3] The plaintiff points to the evidence in the instant case to bring his claim 
of waiver within the rule of the Supreme Court. From the evidence it is apparent 
that payments were received by the defendant after the due date but within the 
grace period, with the exception of when the payment was made on August 29, 
1934, which the plaintiff contends was twenty-nine days after the due date. When 
this payment was made, plaintiff's wife called the collecting agent’s attention to 
the fact that the payment was late, and the agent assured the wife of the plaintiff 
that the matter of a day or two tardiness in payment would not make any differ- 
ence. Of course, the rule is that an agent of an insurance company is not 
empowered to change the provisions of the contract. This must be conceded, but 
a company operating through agents can be bound by the acts of its agents in 
waiving provisions providing for payment of premium. In support of this rule, 
no citation of authorities of courts of last resort is necessary. 

[4, 5] The defendant stresses the fact that the letter of the company advised 
the plaintiff that the policy was out of benefit for failure to pay the premium. This 
letter was received by the plaintiff on March 30, 1935. In the meantime between 
the day of payment and the receipt of the letter, the agents of the company called 
and had proofs of death executed by the plaintiff. This circumstance is worthy of 
note in that the company at that time acted upon the theory that the policy was 
still in force and supports the evidence of the witness Allen who testified that 
McCarthy, the agent of the defendant company, stated to him that the $2 money 
premium had been received and the receipt book would be returned containing the 
proper receipt for payment, and that representatives would call at the home of the 
plaintiff with the settlement papers. Then, again, when the letter was received on 
March 30, 1935, the agents of the company called at the home of the plaintiff, and 
during a conversation between the parties present, plaintiff’s wife, Helen Benatti, 
inquired about the check for the death claim. 

While part of the evidence upon some of the questions of fact is in dispute, 
there is sufficient to support the verdict of the jury and the judgment entered by 
the court. 

An important feature of this case is that the four week period of grace after 
failure to pay premiums is in violation of the statute of this state. Chapter 73, 
section 261, Smith-Hurd I1].Stats., chapter 73, paragraph 375, Ill.Rev.Stats.1935, 
provides : 

“That from and after January 1, 1908, no policy of life insurance shall be 
issued or delivered in this State or be issued by a life insurance company organized 
under the laws of this State, unless the same shall provide the following: * * * 

“Days of Grace. (2) For a grace of one month for the payment of every pre- 
mium after the first year which may be subject to an interest charge, during which 
month the insurance shall continue in force: Provided, that if the insured shall die 
within the month of grace the unpaid premium for the current policy year may be 
deducted in any settlement under the policy.” 


[6] The defendant admits that the insurance policy is controlled by the statute 
above quoted, but contends that according to plaintiff’s testimony he mailed a money 
order for $2 to the defendant company on the afternoon of March 22, 1935, which 
was thirty days after the due date of the premium. In the ordinary course of 
mail, the letter containing the money order would be received by the defendant com- 
pany the next day, which would be thirty-one days after February 20. The answer 
to this contention is that the statute provides for a month of grace, not of days, so 
that when the payment became due on February 20, this month had but eight days 
remaining, and March being a month of thirty-one days, the plaintiff was entitled 
to compute his payment on the basis that there were thirty-one days in this month. 
In other words, plaintiff had a right to take into consideration there were thirty-one 
days in this month and that the courts do not consider fractions of time under the 
laws of this state; that he would be entitled to twenty-three days in March, in mak- 
ing payment of the premium, and defendant having admitted receipt thereof, it was 
made on time and there was no default. 

: {7} The defendant complains of the giving of the following instruction by the 
ourt : 
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“You are instructed that although a policy in this case provided that premiums 
were payable weekly in advance and allowed the policyholder a period of grace 
of four weeks within which to pay premiums after the date each premium was due, 
and further provided that upon the failure of the insured to pay the premium 
within the period of grace the company’s liability shall cease, that such provisions 
were optional on the part of the defendant company and could be waived by it if 
it chose to do so.” 

Attention is called to the statute of the state of Illinois, chapter 73, section 261, 
Smith-Hurd II.Stats., chapter 73, paragraph 375, Ill.Rev.Stats.1935, by which it is 
provided that insurance companies doing business in this state shall include in the 
provisions of the policy the thirty-day period of grace. This instruction was not 
of itself harmful. While the provision of the statute in question must be complied 
with, still a further period of time may be granted by the company in terms such 
as will not violate the statute, but, on the other hand, the forfeiture of a policy 
may be optional, that is to say, a breach may be waived by the insurance company. 
In support of this contention the defendant cites the case of Ely v. Prudential Ins. 
Co., 247 Ill App. 345, 349. After an examination of the opinion it does not appear 
to us that it militates against the theory of the instruction, for the court in its 
Opinion said: 

“It is undeniable that a party may waive the advantage of a statute intended for 
his sole benefit, but there are grave reasons why a law enacted from public con- 
sideration should not be abrogated by mere private agreement. (Phelps v. Phelps, 
72 Ill. 545 [22 Am.Rep. 149]). It is said in Thompson y. Knickerbocker Life Ins. 
Co., 104 U.S. 252 [26 L.Ed. 765], ‘A valid excuse for not paying promptly on the 
particular day, is a different thing from an excuse for not paying at all.’”’ 

The defendant also charged the court with error in the refusal to give two 
other jnstructions. We have considered them in the light of defendant’s complaint, 
and are unable to agree that their refusal was erroneous. 

For the reasons stated, the judgment of the court is affirmed. 

Judgment affirmed. 

Denis E. Sullivan, P. J., and Hall, J., concur. 


PRUDENTIAL INS. CO. OF AMERICA v. BIDWELL. No. 15427. 
Appellate Court of Indiana, in Bane. May 4, 1937. 


8 Northeastern Reporter (2d) 123. 
2. CONSTRUCTION. 


Courts will construe insurance contracts liberally to give them effect rather 
than to make them void, and conditions which create forfeitures will be con- 
strued most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. DELIVERY. ; ; ; : . 

Delivery of policy to insured after execution by insurer constitutes waiver 
of conditions precedent or warranty of requiring premium note of insured to be 
delivery before policy would take effect, and affords no ground of defense 
against policy. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

4. WAIVER. | ; , 

Generally, if insurer accepts payment of premium with knowledge that fact 
exists which by terms of policy will render contract void, acceptance of premium 
is waiver of right to avoid policy for such breach. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. WAIVER. ; ae 

Distinct act of affirmance of insurance contract by party entitled to avoid it 
made with knowledge of facts will constitute waiver of forfeiture or right » 
annul contract, and such waiver may occur after as well as before death © 
insured. 

(For other cases, see Insurance, Dec. Dig. § 688[3].) 

6. WAIVER. _ 

Although insurer has right to rely on default by insured as defense, if with 
knowledge of loss insurer accepts premium, it thereby waives forfeiture an 
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restores policy to its full force and effect from the beginning and not simply as 
to future. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 

7. KNOWLEDGE OF AGENT. 

Knowledge of general agent of insurer of facts material to risk is knowledge 
of company, and if agent is acting within scope of authority, his knowledge 
relating to risk is binding on company although not communicated to it. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

8. WAIVER. 

Insurer may waive conditions inserted in policy for its benefit and such 
waiver may be inferred from conduct of insurer’s agents and representatives. 

(For other cases, see Insurance, Dec. Dig. §§ 372, 388[3].) 

9. EMPLOYMENT. 

Questions whether insured employee under group life policy was employed 
at time of his death and whether master policy became effective on payment of 
part of premium prior to insured’s death or retroactively as of date of initial 
payment by acceptance of balance of premium after date of insured’s death held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3, 4].) 

Appeal from Gibson Circuit Court; A. Dale Eby, Judge. 

Action by Pearl Bidwell against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Embree & Baltzell, of Princeton, and Meyer Fine & Bamberger, of Evans- 
ville, for appellant. 

McDonald & McDonald, of Princeton, and Wheeler & Wheeler, of Evans- 
ville, for appellee. 

Woop, Chief Judge. 

The appellee, as the named beneficiary in a certificate of insurance alleged 
to have been issued to her husband, Dewey Bidwell, as an employee of the Som- 
merville Coal Corporation, under a master policy of group insurance asserted to 
have been executed and delivered to said coal corporation by the appellant, 
brought suit on said certificate and policy of group insurance against appellant, 
to recover the amount claimed to be due her under said insurance contracts as 
such beneficiary because of the death of the insured. 

The complaint consisted of two paragraphs, but since the issues raised by the 
second paragraph of complaint were determined in favor of appellant, and no 
objection is made by it to such determination, we will not further consider that 
paragraph of complaint. 


The first paragraph of complaint was predicated upon an alleged written 
master policy of group insurance executed and delivered to the Sommerville 
Coal Corporation, May 12, 1932, insuring the lives of certain named employees 
of said coal corporation, of whom Dewey Bidwell was one. To this paragraph 
of complaint the appellant filed an answer in two paragraphs, the first was a 
non est factum, the second admitted the execution of the policy sued upon, but 
denied liability to the appellee because of the failure of the Sommerville Coal 
Corporation and Dewey Bidwell to comply with certain terms and conditions 
contained in the written application on which said policy was executed and 
certain terms and conditions contained in the policy itself and the certificate of 
insurance issued to Dewey Bidwell thereunder, in that, while he was an employee 
of the coal corporation on April 25, 1932, his employment with said coal corpora- 
tion terminated on that day; that he was not an employee of said coal corporation 
at any time thereafter, and that he died on May 27, 1932; that on May 12, 1932, 
when said group policy was executed, Dewey Bidwell was not in good health, 
was not in the employ of the coal corporation on full time or otherwise; that 
he voluntarily left the employment of the coal corporation on April 25, 1932, on 
account of serious illness and continued poor health; that on May 12, 1932, he 
was confined in a hospital because of serious illness; that because of these facts 
the group policy never became effective as to Dewey Bidwell; that because of 
these facts the certificate of insurance issued to the coal corporation for Dewey 
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Bidwell never became effective as to him. To this second paragraph of answer 
the appellee filed a reply in two paragraphs, the first alleged that there was 
never any written application for said policy of group insurance filled out, signed, 
and delivered to appellant by said coal corporation prior to the execution of said 
policy of group insurance. This paragraph of answer was verified. The second 
paragraph alleged facts as follows: 

“That on the 12th day of May, 1932, the Sommerville Coal Corporation paid 
to the defendant, Prudential Insurance Company of America, the sum of twenty- 
five dollars ($25.00) in part payment of the first monthly premium of four 
hundred ten dollars and ninety-nine cents ($410.99) for said group policy G-3833; 
that it was then and there agreed by said Sommerville Coal Corporation and 
the defendant, Prudential Insurance Company of America, that said payment of 
twenty-five dollars ($25.00) was for the purpose of putting said group policy 
G-3833 in full force and effect; 

“That between the 12th day of May, 1932, and the 27th day of May, 1932, one 
employe, whose name is unknown to this plaintiff, was killed, and two or three 
other employes, whose names are unknown to this plaintiff, were injured by 
reason of an accident occurring at the mine of said Sommerville Coal Corpora- 
tion; that the aforementioned employes, whose names are unknown to this 
plaintiff, were included in the schedule of employes attached to said group policy 
G-3833, and were insured under said policy; 

“That on the 27th day of May, 1932, Dewey Bidwell died; that due proofs of 
loss were forwarded to said defendant, Prudential Insurance Company of America 
as required by the terms of said group policy G-3833, on behalf of this plaintiff 
and in support of the claims arising out of the aforesaid accident between the 
12th day of May, 1932, and the 27th day of May, 1932; 

“That the defendant ignored said claims and denied all liability thereon on 
the ground that three hundred and eighty-five dollars and ninety-nine cents 
($385.99), the balance on the first monthly premiums, had never been paid; 

“That during the month of June, 1932, a controversy arose between said 
Sommerville Coal Corporation and said defendant, Prudential Insurance Com- 
pany of America, relative to the payment of the aforementioned claim; that said 
defendant, Prudential Insurance Company of America, denied liability thereon on 
the ground that three hundred and eighty-five dollars and ninety-nine cents 
($385.99) of the first monthly premium was overdue and unpaid; that in said 
controversy said Sommerville Coal Corporation contended that the twenty-five 
dollars ($25.00) payment made on the 12th day of May, 1932, as aforesaid, put 
the policy in full force and effect, and that the aforesaid claims were at that 
time due and payable without regard to the fact that a balance of three hundred 
eighty-five dollars and ninety-nine cents ($385.99) was unpaid on said policy; 

“That in settlement of the aforesaid differences on the 12th day of July, 1932, 
said defendant, Prudential Insurance Company of America, agreed with said 
Sommerville Coal Corporation that said defendant would pay the aforementioned 
claims under said group policy G-3833, including the claim of the plaintiff, Pearl 
Bidwell, made under certificate No. 5 issued under said group policy to her 
deceased husband, Dewey Bidwell, as soon as the balance of the first month’s 
premium was paid by said Sommerville Coal Corporation; 

“That pursuant to this agreement in settlement of the aforementioned con- 
troversy, said Sommerville Coal Corporation paid to the defendant the sum of 
three hundred eighty-five dollars and ninety-nine cents ($385.99) ; that thereafter 
the defendant refused to pay the claim under certificate No. 5 issued to said 
Dewey Bidwell, and denied all liability on said certificate issued to him; 

“That by reason of the facts above stated, the defendant waived the defenses 
set up by it in its paragraphs of answer filed herein, and that there is now due 
and owing from the defendant to the plaintiff, upon her complaint herein, the 
sum of one thousand dollars ($1,000.00) together with interest as in said para- 
graphs of complaint demanded.” 


On these issues the cause was submitted to the court and a jury for trial, 
resulting in a verdict and judgment in favor of appellee. Within due time the 
appellant filed a motion for a new trial which was overruled, and this appeal 
was perfected. The only error assigned and urged by appellant for a reversal 
of this cause is the overruling of its motion for a new trial. The only causes 
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for a new trial discussed by appellant in its brief and not waived are: (1) The 
verdict of the jury is not sustained by sufficient evidence; (2) the verdict of the 
jury is contrary to law; (3) error in the admission of certain testimony; (10) 
error in refusing to give to the jury instruction No. 1 tendered by appellant; 
(11) error in giving to the jury each of instructions Nos. 1, 2, 3, and 4 tendered 
by the appellee. 

The appellant insists that this judgment must be reversed: First, because the 
uncontradicted evidence shows that the policy of insurance sued upon could not 
be valid and binding upon it, for, if executed and delivered at all, this was done 
after the date of the insureas death; second, because the uncontradicted evidence 
shows that at the time of the insured’s death he was not in the employ of the 
Sommerville Coal Corporation, and at the time of his death, he was not, at the 
option of his employer, temporarily laid off, on leave of absence, or temporarily 
disabled and was not during such time considered as being in the employ of 
said coal corporation; and, third, because the uncontradicted evidence shows 
that upon July 14, 1932, the date on which the appellant says the policy of 
insurance sued upon was issued, Dewey Bidwell was dead, and that on May 12, 
1932, the date on which the appellee says the policy of insurance sued upon was 
issued Dewey Bidwell was not in the employ of said coal corporation on full time, 
but at such time was, taking the version of the evidence most favorable to the 
appellee, temporarily absent from such employment on account of serious illness. 
{t is apparent that the theory of appellant’s appeal, in all but two particulars, 
rests upon the assumption that the evidence in the instant case relating to its 
essential elements is uncontradicted. Counsel for appellant stated in oral argu- 
ment that if upon an examination of the record the court should conclude that 


the evidence was conflicting on material phases of the case, in such an event, 
this appeal must fail. 


[1] It is agreed by the parties hereto that where the evidence is conflicting, if 
there is any competent evidence to sustain the verdict of the jury, or if legitimate 
inferences may be drawn from such evidence to sustain the verdict of the jury, 


then this court will not disturb the verdict; that this court will not weight 
conflicting evidence. 


It was stipulated between the parties that due and proper proof of death of 
the insured was presented by the appellee and received by the appellant before 
the commencement of this action, and that appellee’s claim was not rejected 
because of any defect or insufficiency in the proof furnished. It was stipulated 
that the group policy, and the certificate of insurance for Dewey Bidwell were 
duly executed and delivered to the Sommerville Coal Corporation, as of the 
12th day of May, 1932, and that the certificate was delivered by the coal corpora- 
tion to the appellee. It was stipulated that Dewey Bidwell, the insured, was 
confined in the Deaconess Hospital in the city of Evansville, Ind., as a patient 
continuously from April 25, 1932, to May 27, 1932, when he died as the result of 
illness; that his illness and death were not due to any injury sustained in his 
employment as a miner by the Sommerville Coal Corporation. 


The evidence is undisputed that one Argyle Shelton was a general agent of 
appellant; that he and a man by the name of Wilder were the representatives 
of appellant with whom the Sommerville Coal Corporation carried on negotia- 
tions and contracted for the policy of group insurance; that the coal corporation 
paid Shelton the sum of $25 on the premium on this policy on May 12, 1932; that 
the coal corporation paid the balance of the premium on this policy to Shelton 
July 14, 1932; that on October 11, 1932, the appellant paid into court for the use 
of the appellee the sum of $1.50, being the amount of premium paid on the policy 
in suit in behalf of Dewey Bidwell, with interest thereon at 6 per cent. per 
annum from the date of the payment of said premium, which date was on or 
about May 12, 1932. 

We are not able to agree with appellant’s contention that the evidence is 
undisputed in the three particulars heretofore enumerated. On these material 
elements of the case the evidence is in conflict. There is evidence from which 
the jury could find that when the payment of $25 was made on the premium for 
the policy of group insurance on May 12, 1932, that it, together with the cer- 
tificate of insurance to be issued to Dewey Bidwell, was executed and delivered 
to the Sommerville Coal Corporation and went into full force and effect on that 
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date before the death of Dewey Bidwell; that neither the Sommerville Coal 
Corporation nor Dewey Bidwell ever made or executed any written application 
for said policy of group insurance or certificate; but that they were executed and 
delivered without the execution of any written application; that although Dewey 
Bidwell was confined in a hospital from April 25, 1932, to May 27, 1932, he was 
during such period considered as being in the employ of the Sommerville Coal 
Corporation; that after the death of Dewey Bidwell on May 27, 1932, a contro- 
versy arose between the appellant and the Sommerville Coal Corporation con- 
cerning the settlement of the claim against appellant arising out of his death and 
the death or injury of other employees; that negotiations were entered into 
between said coal corporation and appellant, through its general agent, Shelton, 
for the purpose of effecting a settlement of said claims in which it was finally 
agreed that if the balance of the premium was paid on said policy of group 
insurance, the claims in controversy, including appellee’s, would be paid; that at 
the time said negotiations were being had and the settlement agreed upon, the 
appellant had knowledge of the death of Dewey Bidwell; that pursuant to said 
settlement the balance of the premium was paid to, received, and retained by 
appellant. . 

[2-8] Courts will construe contracts of insurance liberally so as to give them 
effect rather than to make them void, and conditions which create forfeitures 
will be construed most strongly against the insurer. Inter-Ocean, etc., Co. v. 
Wilkins (1932) 96 Ind.App. 231, 182 N.E. 252 (transfer to Supreme Court denied 
March 17, 1933); Colt v. Hicks (1932) 97 Ind.App. 177, 179 N.E. 335 (transfer to 
Supreme Court denied June 17, 1933). “The delivery of the policy to the insured, 
after its execution by the insurer, as averred in the complaint, was a waiver of 
the condition precedent, or a warraanty as it is sometimes called in insurance law, 
of requiring the premium note of the insured to be delivered before the policy 
would take effect, and affords no ground of defence against the policy.” Behler 
v. German, etc., Co. (1879) 68 Ind. 347; German, etc., Ins. Co. v. Yeagley (1904) 163 
Ind. 651, 71 N.E. 897, 889, 2 Ann.Cas. 275; Penn Mutual, etc., Co. v. Norcross 
(1904) 163 Ind. 379, 72 N.E. 132. “It is generally held that if an insurer accepts 
payment of a premium with knowledge that a fact exists which, by the terms of 
the policy, will render the contract of insurance void, the acceptance of the 
premium is a waiver of the right to avoid the policy for that breach.” German, 
etc., Ins. Co. v. Yeagley, supra. A distinct act of affirmance of a contract of 
insurance by the party entitled to avoid it, made with knowledge of the facts, and 
expressly such acts as the demand and receipt of premiums, will constitute a 
waiver of the forfeiture or right to annul the contract, and, “there is no reason 
why this waiver may not occur after, as well as before, the death of the person 
whose life was insured.” Masonic, etc., Ass’n vy. Beck (1881) 77 Ind. 203, 40 Am. 
Rep. 295. And though the insurer has a right to rely upon a default by the 
insured as a defense, if it with knowledge of a loss accepts the premium, it 
thereby waives the forfeiture and restores the policy to its full force and effect. 
“Such acceptance does not simply revive the policy as to the future, but it thereby 
restores to it its power and force from the beginning.” Continental, etc., Co. v. 
Chew (1894) 11 Ind.App. 330, 38 N.E. 417, 418, 54 Am.St.Rep. 506. “Knowledge 
of a general agent of an insurance company of facts material to the risk is the 
knowledge of the company,” and if acting within the scope of his authority, “his 
knowledge relating to the risk is binding on the company, though not com- 
municated to it.” Insurance Co. v. Indiana, etc., Co. (1917) 65 Ind.App. 330, 117 
N.E. 273, 275. “It is well settled that an insurance company may waive conditions 
inserted in the policy for its benefit, and that such waiver may be inferred from 
the conduct of its agents and representatives.” Providence, etc., Co. v. Wolf 
(1907) 168 Ind. 690, 80 N.E. 26, 29, 120 Am.St.Rep. 395; A&tna, etc., Co. v: Indiana, 
etc., Co. (1921) 191 Ind. 554, 133 N.E. 4, 22 A.L.R. 402; United States, etc., Co. v. 
Clark (1908) 41 Ind.App. 345, 83 N.E. 760. 


[9] When the facts which the jury was justified in finding from the evidence 
are considered in the light of the above principles of law, it cannot be successfully 
asserted that the court erred in overruling appellant’s motion for a new trial for 
causes predicated upon the assumption that the evidence before the jury was 
uncontradicted. m ; 

[10, 11] Complaint is made of the action of the court in permitting a witness 
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for the appellee in response to a question propounded to him on direct examina- 
tion to testify that Dewey Bidwell was never discharged from employment by 
the coal corporation over the objection that it called for a conclusion of the 
witness. We cannot agree with appellant’s contention. The answer of the 
witness was the statement of a factual situation from which a legal conclusion 
could be drawn. Kostanzer v. State ex rel. Ramsey (1933) 205 Ind. 536, 187 N.E. 
337. Appellant also complains of the action of the court in giving to the jury 
appellee’s instruction No, 3, which instrction related to the burden of proof on 
the issues tendered by appellant’s second paragraph of answer to appellee’s first 
paragraph of complaint. Conceding, but not deciding, that the instruction was 
erroneous, as the record comes to us, the appellant is not in a position to com- 
plain, for its instruction No. 9, which it requested the court to give to the jury, 
contained substantially the same statements of law embraced in appellee’s 
instruction No. 3, thus inviting the error if such it was. Duncan vy. State (1908) 
171 Ind. 444, 86 N.E. 641. 

We have examined and considered all questions presented by appellant. 
Finding no reversible error, the judgment is affirmed. 

Curtis, J., not participating. 


NEW YORK LIFE INS. CO. v. KUHLENSCHMIDT. No. 15186. 
Appellate Court of Indiana, in Banc. May 25, 1937. 
3 Northeastern Reporter (2d) 403. 
1. CANCELLATION. 

Generally, insurance contracts are on same footing as other contracts with 
respect to interference by courts of equity, and whether such court will entertain 
jurisdiction of application to cancel insurance policy rests in court’s sound discre- 
tion, not arbitrarily exercised, but governed by general principles of equity viewed 
in light of particular case. 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

3. MATERIALITY. 

Representations, in application for life policy, as to previous kidney diseases, 
needed to be only substantially true, so far as material to the risk. 

(For other cases, see Insurance Dec. Dig. § 291[4].) 

7. MATERIALITY. 

In action on life policy for death of insured where insured in application 
represented himself as having been free from previous kidney ailments, when in 
fact he had at one time had a kidney stone, but was treated and pronounced 
normal, such representaion held “substantially true” as far as it affected risk, 
under evidence that passage of kidney stone did not necessarily indicate insured 
would thereafter be subject to such ailments. 

(Fro other cases, see Dec. Dig. § 291[4].) 

8. MATERIALITY. 

Where answers made by insured in medical examination accompanying 
application for life insurance were either substantially true or, where untrue, 
were not material to the risk, trial court’s refusal to cancel policy held not abuse 
of discretion. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Appeal from Vanderburgh Circuit Court; John W. Spencer, Jr., Judge. 

Action by Anna W. Kuhlenschmidt against the New York Life Insurance Com- 
pany in which defendant filed a cross-complaint. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Louis H. Cooke, of New York City, Daniel H. Ortmeyer, of Evansville, 
and Gavin & Gavin, of Indianapolis, for appellant. 

John W. Spencer, Wilbur C. Clippinger, Wm. F. Little, and James F. Ensle, 
all of Evansville, for appellee. 

DuptneE, Judge. 

This action was instituted by appellee as the sole beneficiary of a life insurance 
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policy issued by appellant upon the life of Theodore W. Kuhlenschmidt, her hus- 
band. 

The complaint was an ordinary form of complaint to recover on a life insur- 
ance policy. 

Appellant filed an answer in general denial, which was later withdrawn, and 
filed a special answer based on alleged false and fraudulent statements made by 
insured in his application for insurance, as to his health and consultations with 
doctors concerning ailments and diseases. 

Appellant also filed a cross-complaint in which it prayed a cancellation of 
the policy on the ground of such alleged statements. 

Appellee filed an answer in general denial to the cross-complaint. 

The cause was submitted to the court for trial without a jury, and the court, 
having been duly requested to make a special finding of facts and state conclusions 
of law, complied with such request. The court in its conclusions of law held that 
appellee should recover on the policy. 

Appellant filed a motion for new trial, the grounds of which were that the 
decision of the court is not sustained by sufficient evidence, and the decision is 
contrary to law. The motion was overruled, and judgment was rendered in 
accordance with the conclusions of law. 

On appeal appellant assigned as error the overruling of the motion for new 
trial, and alleged error in each of the conclusions of law. 

The evidence shows that insured signed and delivered to appellant company 
his written application for life insurance on April 24, 1930. By the answers made 
by insured in his medical examination, which accompanied his application for 
insurance, he stated inter alia that he had never consulted a physician for or 
suffered any ailment or disease of the kidneys. 

His application was accepted and appellant issued and delivered a policy to 
him on April 28, 1930. Insured died June 18, 1931. The cause of his death was 
mitral stenosis with endocarditis as a secondary cause. 

It was also shown that on July 17, 1929, about nine months before insured 
made said application, he consulted a physician concerning his kidneys, and was 
referred by the physician to a specialist on kidney troubles; that insured consulted 
the specialist two days later, and reported to him that his illness began “a month 
ago” with pain in the region of his left kidney; that at first he had one attack 
every third day, but “during the past three has had four attacks.” 

Insured consulted the specialist on July 24th, 26th, and August 2d following. 


The specialist made a cystoscopic examination and an X-ray examination 
of insured’s kidneys and found them both “apparently normal.” On July 26th 
the insured was “feeling fine,” and his urine was “negative.” On August 2d insured 
reported that he had “passed a stone.” The specialist examined him that day 
and found him to be “apparently normal” as to health. The doctor testified in 
effect that insured was sound and well, and that the fact that he had passed 
a kidney stone did not indicate he would thereafter be subject to such ailments. 


Several officers of appellant cothpany, whose duty it was to pass upon applica- 
tions for insurance, testified that they relied on said statements of insured as 
being true, and so relying thercon they approved the application; that they would 
not have approved the application if it had stated the facts concerning insured’s 
consultations with doctors for, and his suffering from, ailments of his kidneys. 

Appellant contends that the false statements made by the insured in the 
application, as to previous consultations with physicians for, and previous suf- 
fering of, ailments or diseases of the kidneys, were sufficient to constitute a cause 
for rescission of the contract of insurance. Appellant contends further: “In order 
that the fact misrepresented should be material it is not necessary that it should 
affect the physical risk. It is sufficient if it would have affected and influenced 
the judgment of the insurer in determining whether it would accept the applica- 
tion and issue the policy.” Citing Metropolitan Life Ins. Co. v. Head (1927) 86 
Ind.App. 326, 157 N.E. 448, 449; Western & Southern Life Ins. Co. v. McCool 
(1929) 88 Ind.App. 720, 165 N.E. 926. 

We think the facts concerning insured’s health, misrepresented by him, are 
such facts as would affect the judgment of an insurer in determining whether or 
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not it would issue a policy, and therefore if appellant’s said contention is supported 
by the law of this state the decision of the court is contrary to law. We proceed 
to determine whether such contention is supported by law. 

Metropolitan Life Ins. Co. v. Head, supra, cited by appellant in support of 
said contention, was a case very similar to the case before us. There, as in the 
instant case, the appellee sought to recover on a life insurance policy, and the 
insurer defended on the ground that the insured had made false statements in 
his application for insurance, as to consultations with doctors, and as to kidney 
diseases and ailments. 

In that case this court said: “It is well settled that, if representations in 
an application for insurance are false and materia/—that is, are such as would have 
influenced the action of the company upon the application in regard to whether 
or not it would grant the insurance—the policy will be vitiated, unless the company 
has in some way waived the benefit of it by its conduct and with knowledge of the 
facts. Indiana Ins. Co. v. Brehm [1883] 88 Ind. 578, 581.” (Our italics.) 

It should be noted that the facts misrepresented by the insured in that case 
were facts which would not merely influence the judgment of the insurer as to 
whether or not it would accept the application, but were facts concerning the 
general soundness of insured’s health, which affected the physical risk covered 
by the policy. 

It should also be noted that this court in that case did not discuss the question 
as to whether said facts, so misrepresented, were facts which would influence 
an insurer as aforesaid. Having detailed said facts and misrepresentations, this 
court said: “It is hardly necessary for us to say that the finding of the court is 
not sustained by sufficient evidence.” 

The opinion indicates that the determination of that case by this court was 
not based on a holding that such representations are material if they are such 
as would influence the action of an insurer in regard to whether or not it would 
grant the insurance. 

Indiana Ins. Co. v. Brehm, supra, cited by this court in support of that state- 
ment, does not support such a holding. That case involved a fire insurance policy 
and contained certain provisions, which make the case inapplicable to Metropolitan 
Life Ins. Co. v. Head, supra, and inapplicable to the case at bar. To the same 
effect, see Metropolitan Life Ins. Co. v. Solomito (1916) 184 Ind. 722, 112 N.E. 
521, which was cited by appellant. 

Western & Southern Life Ins. Co. v. McCool, supra, cited by appellant, is 
a memorandum opinion based on Metropolitan Life Ins. Co. v. Head, supra. 

Appellant has cited Mutual Ben. Life Ins. Co. v. Miller (1872) 39 Ind. 475, 
as an additional authority. In that case our Supreme Court said: “A fact 
[concerning the health of an insured misrepresented in his application for insur- 
ance] is to be deemed material, if a knowledge of it would have induced the 
aay have refused the risk or to have charged a higher rate of premium for 
taking it.” 

It should be noted that the determination of that case by the Supreme Court 
was not based on such holding. That statement was made by the Supreme Court 
in the course of its discussion of an instruction given by the trial court, with 
reference to which instruction the Supreme Court said, “the [trial] court seems 
to have lost sight entirely of the distinction between a warranty and a mere 
representation.” The judgment in that case was reversed on account of said 
instruction. 

The statement which we have quoted from that case is not supported by any 
reasoning or authorities stated in the opinion. We have searched for Indiana 
cases wherein said case was cited in support of such holding, but we have found 
none. 

[1] None of the Indiana cases cited by appellant in support of said conten- 
tion are controlling authority for such holding, and we do not think such a holding 
is supported by the law of this state. 

“Generally speaking, insurance contracts stand upon the same footing as other 
contracts with respect to interference by a court of equity, and whether such a 
court will entertain jurisdiction or not, in the matter of an application to it 
to have a policy of insurance canceled * * * rests in the sound discretion of the 
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court. * * * This discretion is not one to be arbitrarily exercised, rather it should 
be regulated and governed by the general principles appertaining to equity, viewed 
in the light of the particular case presented * * * .” Couch on Insurance, vol. 6, 
§ 1445. 

“Statements made by the insured in the application [for life insurance] shall, 
in the absence of fraud, be deemed representations and not warranties.” Para- 
graph 5, § 5, c. 93, Act 1909 (Section 39-801, par. 5, Burns’ 1933). 

[2] The evidence in this case does not show conclusively that insured made 
such statements fraudulently, and therefore we must presume, for the purpose of 
this appeal, that fraud was not proven, and insured’s said statements will be 
deemed representations and not warranties. 

[3] Such representations need be “only substantially true in so far as they 
materially affect the risk.” Catholic Order of Foresters v. Collins (1912) 51 
Ind.App. 285, 99 N.E. 745, 750. To the same effect see Modern Woodmen, etc., 
v. Miles (1912) 178 Ind. 105, 97 N.E. 1009. See, also, Zogg v. Bankers’ Life Co., 
etc. (C.C.A.1933) 62 F.(2d) 575; 14 R.C.L. § 247; note, 63 A.L.R. 846. 

|4, 5] Whether or not the representations made by insured in the instant 
case were “substantially true” is a question for the trial court to decide. Pruden- 
tial Life Ins. Co. v. Sellers (1913) 54 Ind.App. 326, 102 N.E. 894, followed by 
Federal Life Ins. Co. v. Relias (1933) 99 Ind.App. 115, 185 N.E. 319 (transfer 
denied June 22, 1934). The trial court’s finding as to such question must be 
accepted by us unless it is not supported by the evidence on any theory. 

[6] We must presume that the decision of the trial court is based on findings 
which are consistent with the decision, and in this case we must presume that the 
trial court found that insured’s representations were substantially true in so far 
as they affected the risk. 

[7, 8] In view of the evidence which shows that after insured consulted the 
doctors, after he was treated by them, and after he passed the kidney stone, he 
was ex>mined by the doctor and the doctor considered him to be “apparently 
normal,” sound and well, and in view of the fact that he had nassed a kidney 
stone did not indicate that he would thereafter be subject to such ailments, we 
cannot say as a matter of law that insured’s statements were not substantially true 
so far as they affected the risk. Therefore we hold that there is evidence in the 
record which shows that the answers made by insured in the medical examination 
accompanying his application for insurance were either substantially true or, 
where untrue, they were not material to the risk, and we cannot say that the trial 
court abused its discretion in refusing to cancel the policy. 

Our discussion of appellant’s said contentions presented under its motion for 
a new trial is a sufficient answer to all the questions presented with reference to 
alleged error in the conclusions of law. No good purpose will he served by 
discussing said questions separately. 

No reversible error having been shown, the judgment is affirmed. 


McMONAGLE v. FIDELITY MUT. LIFE INS. CO. No. 33284. 
Supreme Court of Kansas. May 8, 1937. 
67 Pacific Reporter (2d) 601. 
1. CANCELLATION. 

Under statute authorizing insurer to enter into agreement for extension of 
time of payment of premiums on condition that failure to comply with terms of 
agreement should lapse policy, agreement for extension of time of payment 0 
premium providing that if premium note should not be paid within 10 days after 
due date policy should become void authorized insurer to cancel policy without 
notice, after 10 days from due date of unpaid note (Gen.St.1935, 40-416). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. EXTENSION. 

Under provision of life policy for application of cash value for purchase of 
term insurance after premium default, and agreement for extension of time 10F 
payment of premium providing that policy should be canceled on default there- 
under, application of cash value for purchase of term insurance after default in 
payment under extension agreement held not to operate as payment of premium 
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due under extension agreement so as to prevent cancellation of policy, since 
provision for purchase of term insurance became operative only after default 
(Gen.St.1935, 40-416). 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Syllabus by the Court. 

In an action to recover damages for the alleged wrongful cancellation of an 
insurance policy, the record is examined, and it is held that the policy was not 
wrongfully canceled. 

Appeal from District Court, Cowley County; O. P. Fuller, Judge. 

Action by Erwin J. McMonagle against the Fidelity Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed with directions. 

Austin M. Cowan, C. A. McCorkle, J. D. Fair, W. A. Kahrs, and R. H. 
Nelson, all of Wichita, for appellant. 

W. L. Cunningham, D. Arthur Walker, Fred G. Leach, and Wm. E. Cunning- 
ham, all of Arkansas City, for appellee. 

BUKATA v. METROPOLITAN LIFE INS. CO. No. 33349. 
Supreme Court of Kansas. May 8, 1937. 
67 Pacific Reporter (2d) 607. 
HEAT STROKE. 

Death by heat stroke or heat prostration held result of bodily injury effected 
solely through “external, violent and accidental means” within provision of life 
policy for payment of additional indemnity for death occurring as result thereof. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Syllabus by the Court. 

In an action upon a provision in a life insurance policy to collect.an additional 
amount if death occur in consequence of bodily injuries effected solely through 
external, violent, and accidental means, it is held that death by heat stroke or heat 
prostration is a death occurring in consequence of bodily injury effected solely 
through external, violent, and accidental means. 

Appeal from District Court, Wyandotte County, Division ‘No. 1; Edward L. 
Fischer, Judge. 

Action by Mary Bukata, alias Mary Bukaty, against the Metropolitan Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Edward S. McAnany, Thos. N. Van Cleave, Willard L. Phillips, and Bern- 
hard W. Alden, all of Kansas City, for appellant. 

Fred Robertson, Edw. M. Boddington, and J. O. Emerson, all of Kansas City, 
for appellee. 

HutcuHison, Justice. 

The appeal in this case is taken by the defendant Insurance Company from 
the order of the trial court overruling its demurrer to the petition of plaintiff 
in an action to recover an additional portion of a life insurance policy on account 
of the death of the insured being accidental by a heat stroke or heat prostration. 
The appellant states that the one question involved in the appeal is as follows: “Is 
death resulting from being stricken with heat stroke or heat prostration as alleged, 
death occurring in consequence of bodily injury effected solely through external, 
violent and accidental means?” 

_The policy in this case insuring the husband of the plaintiff was a life insurance 
policy for $3,000 with two additional provisions: The first for $1,500 more or $4,500 
“if death occur before the insured has attained sixty years of age”; and the other 
was for $1,500 additional, or $6,000 “if, before the Insured has attained sixty years 
ot age and before the allowance of any Disability Benefit, death occur in con- 
sequence of bodily injury effected solely through external, violent and accidental 
means, provided that such death occur within sixty days after such injury inde- 
pendently and exclusively of all other causes.” 

The petition set out a copy of the policy, alleged the payment of the premiums 
and that death occurred before the insured arrived at the age of sixty years, and 
further contained the following allegations : “On the 20th day of July, 1934, and 
while the said insurance policy was in full force and while said Michael Bukata had 
no active disease and in fact no disease at all, and while he was resting at his home 
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at 226 North Early Street in Kansas City, Kansas, he was violently, suddenly, 
unexpectedly and without intention on his part stricken with heat stroke, otherwise 
called heat prostration, by reason of which and as a part thereof he at once became 
and remained insensible, unconscious and highly feverish for about two hours and 
died at about four P. M. of the same day in Kansas City, Kansas. His death was 
effected solely by the bodily injuries produced by and a part of the said heat stroke 
or heat prostration.” 

The defendant paid the $4,500 but declined to pay the last $1,500 on the acci- 
dental feature. 

The only Kansas case cited on the principal question involved is Continental 
Casualty Co. y. Johnson, 74 Kan, 129, 85 P. 545. The policy involved in the Johnson 
Case was for loss of time on account of an accidental injury, and it contained the 
word “sunstroke,” and stated that “necessary exposure while engaged in his occu- 
pation shall be deemed to be due to external, violent and purely accidental causes 
and shall entitle the insured to full benefits according to the terms of this policy.” 
The decision took the advance step by no longer considering sunstroke as a disease 
and recognized the new phrase “heat stroke” as equivalent to “sunstroke,” and in 
the opinion ‘it was further stated: “The provision of the policy is that sunstroke 
‘shall be deemed to be due to external, violent and purely accidental causes’ and 
shall entitle the insured to indemnity at the full rate. It is argued, not without 
plausibility, that this language points to a conception of sunstroke as something of 
sudden and unexpected occurrence, more or less in the nature of an accident, and 
that this conception is only appropriate to an attack brought on by exposure to the 
sun’s rays. But prostration resulting from heat emanating from a furnace may 
be as swift in its development and as startling in its effects as though it were 
occasioned by hot and humid weather. In each case there would be present some 
of the features of an accidental injury, but neither would justify a recovery upon 
an ordinary accident policy.” 74 Kan. 129, at page 135, 85 P. 545, 6 L.R.A.(N.S.) 
609, 118 Am.St.Rep. 308, 10 Ann.Cas. 851. 

There was in that case in addition to the effect of the heat of the sun the 
artificial heat from a forge or furnace, the insured being then engaged in the occupa- 
tion of a flue-welder. This Johnson Case differs from the case at bar in three 
important particulars: First, the action was brought by the insured for disability; 

* second, the word “sunstroke” was contained in the policy; and, third, the heat pro- 
ducing the injury was artificial heat from a furnace. 

The Johnson Case has been frequently cited and made a basis of comment in 
many cases in other states and in annotations. In 17 A.L.R. 1200 extended com- 
ment with approval is made particularly as to an artificial means. In the case of 
Farmer v. Railway Mail Ass’n, 227 Mo. App. 1082, 57 S.W.(2d) 744, it was cited 
with approval where there was artificial heat and the word “sunstroke” was not 
included in the policy, but the heat prostration of a postal clerk was held to be 
an accident. In the opinion it was said: “That sunstroke results from the applica- 
tion of an external physical force can hardly be questioned. The action of the heat 
rays of the sun upon the body directly or indirectly is as much the action of a 
physical force as is the blowing of the wind. So that sunstroke, with respect to 
the manner of its infliction, has all the characteristics of an injury.” 227 Mo.App. 
1082, at page 1086, 57 S.W.(2d) 744. 

Another reference to the Johnson Case was made in Ridgeley Protective Ass'n 
v. Smith, 42 Ohio App. 417, 182 N.E. 345, where the policy was a life insurance one 
with additions but did not contain the word “sunstroke,” and a workman suffered 
from heat prostration in handling hot iron, resulting in death. It was there held 
that his death was not the result of an accidental injury due to violent and external 
causes. There was also in this case the feature of heart disease which it is said 
should have admonished the insured to have avoided the extreme temperature 
necessary for the handling of hot iron which he was doing. 

The Tohnson Case was also cited in the case of Higgins v. Midland Casualty 
Co., 281 Ill. 431, 118 N.E. 11, where a policeman in his regular line of duty suffered 
sunstroke. There the word “sunstroke” was included in the policy, and it was 
held to be under the protection of such accident insurance, it being an accident and 
not the natural and probable consequence of his course of action. 

The case was also cited in Schumacher vy. Great E. C. & I. Co., 197 N.Y. 58, 9 
N.E. 353, 27 L..R.A.(N.S.) 480, in an action on an accident insurance policy which 
not only contained the word “sunstroke” but other words denoting blood poisoning, 
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from which he died, and it was held that the special provision made the insurance 
company liable. 

In the case of Elsey v. Fidelity & Casualty Co. of New York, 187 Ind. 447, 120 
N.E. 42, L.R.A.1918F, 646, the Johnson Case was cited, it being an action on an 
accident policy which contained the word “sunstroke,” and it provided for disabil- 
ity in the way of weekly indemnity where the insured was disabled while riding on 
an open street car by the direct rays of the sun, and the company was held liable. 

The Johnson Case was also cited and commented on in the case of Continental 
Casualty Co. v. Clark, 70 Okl. 187, 173 P. 453, L.R.A.1918F, 1007, which was an 
action on an accident policy which provided for sunstroke. The insured was driving 
in the country on a dry, hot day. He had gone about six miles and upon the com- 
pletion of the journey suffered sunstroke from which he died in a few days, and 
it was held that the company was liable under the contract. 

The Johnson Case itself is set out in full in 6 L.R.A.(N.S.) 609, and in 118 
Am.St.Rep. 308. It is also cited in the notes of Corpus Juris and Ruling Case 
Law. It is admitted that although the Johnson Case is not exactly applicable, yet 
no other Kansas decision more nearly approaches a solution of the question involved 
in the case at bar. 

The word “sunstroke” is definitely mentioned in the policies involved in the 
iollowing cases cited in the briefs in this case: Continental Casualty Co. v. Pitt- 
man, 145 Ga. 641, 89 S.E. 716; Harris v. Maryland Casualty Co. (D.C.) 2 F.Supp. 
188; Continental Casualty Co. v. Clark, supra; Bryant v. Continental Casualty Co., 
107 Tex. 582, 182 S.W. 673, L.R.A. 1916E, 945, Ann.Cas.1918A, 517; Pack v. Pru- 
dential Casualty Co., 170 Ky. 47, 185 S.W. 496, L.R.A.1916E, 952, and Elsey v. 
Fidelity & Casualty Co. of New York, supra. 

A similar situation is noticeable in the case of Mather v. London Guarantee & 
A. Co., 125 Minn. 186, 145 N.W. 963, where the accident policy specifically provided 
that it did not cover sunstroke and a number of other causes of injury or death, 
but the word “sunstroke” was stricken from that list, and the court held that sun- 
stroke was a casualty covered by the policy. 

These matters just mentioned as to the use of the word “sunstroke” in the pol- 
icy are considered of sufficient importance to be so mentioned because in that regard 
the policies were different from that in the case at bar, although some of the other 
features are the same and the rulings on the other features may be helpful in reach- 
ing a determination of this case. 

Many of the cases cited in the briefs are concerning accident policies, whereas 
the one here under consideration is a life policy with an accidental feature added. 

Appellant cites Lincoln Nat. Life Ins. Co. v. Erickson (C.C.A.) 42 F.(2d) 997, 
where a small abrasion was made in the chin of the insured by a barber. Inflam- 
mation developed the next day and on the fourth day the insured died. A dis- 
tinction was made in this case between accidental results and accidental means as 
follows: “* * * the deceased was insured, not against accidental results of intended 
means, but against death resulting from a bodily injury effected directly through 
external, violent, and accidental means. It may be proper enough, loosely to speak 
of the death as an accidental one; but the evidence in our judgment fails to show 
a death resulting from a bodily injury effected directly by accidental means.” 42 
F.(2d) 997, at page 1001. 

In the case of Parker v. Provident Life & Accident Ins. Co., 178 La. 977, 152 
So. 583, where the insured sustained hernia as the result of pulling a lever handle 
of a jackscrew, and it was held that the injury was not from accidental means in 
that the insured failed to prove that the hernia was caused solely by external, 
violent, and accidental means. 


In the case of Shanberg v. Fidelity & Casualty Co. (C.C.A.) 158 F. 1, 19 L.R.A. 
(N.S.) 1206, the insured carried a heavy door for three blocks during cold weather, 
with snow on the ground, and when he arrived at the place intended, he fell dead. 
The evidence showed that he had a rupture of the heart which had been weakened 
by “fatty degeneration,” and it was held that the death did not “result directly, 
and independently of all other causes, from bodily injury sustained through external. 
violent, and accidental means.” 

In the case of Kimball v. Massachusetts Acc. Co., 44 R.I. 264, 117 A. 228, 24 
A.L.R. 726, the insured had a boil on his neck about where his collar button would 
come. He dressed it himself for about a week when it became infected with 
erysipelas from which he died, and it was held that his death was the result of 
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disease and not of bodily injury effected solely through “accidental means” within 
the policy. 

In the case of Smith v. Metropolitan Life Ins. Co. (La.App.) 155 So. 789, the 
insured became overheated while performing his regular duties of washing out a 
boiler, and his death was held not to have been caused by accidental means. 

In the case of Continental Casualty Co. v. Pittman, supra, the insured was a 
fireman on a locomotive and was riding on the sunny side of the cab and firing 
almost constantly. He became overheated, which resulted in his death, and con- 
sidering it as a sunstroke case, the court held that there was nothing to show that 
the sunstroke was due to external, violent, and accidental means within the terms 
of the policy. 

In the case of Scott v. Metropolitan Life Ins. Co., 169 Tenn. 351, 87 S.W.(2d) 
1011, the insured suffered sunstroke while firing a boiler and died a few hours 
later. The court held on demurrer to the petition alleging these facts that it did 
not allege the injury to have resulted through “accidental means,” in the absence 
of allegations that the insured’s exposure was other than voluntary and intentional 
or that the heat from the boiler was unforeseen, unexpected, or unusual. 

In the case of Harloe v. California State Life Ins. Co., 206 Cal. 141, 273 P. 
560, the insured suffered a sunstroke while engaged in repairing a water line, 
which was his usual work. He died subsequently, and it was held that the injury 
was not exclusively and wholly by external, violent, and accidental means within 
the terms of the policy. 

In the case of Nickman v. New York Life Ins. Co. (C.C.A.) 39 F.(2d) 763, 
the insured being a real estate dealer spent thirty-five or forty minutes standing 
near a hot kettle of tar, and later went on the roof a few times. He then went 
to his office and was overcome by the heat. He was taken to the hospital and 
died an hour and a half later. The court quoted with approval the following lan- 
guage from the opinion in Pope v. Prudential Ins. Co. of America (C.C.A.) 29 
F.(2d) 185, 186: “There is no occasion to deny that a death, so resulting, may be 
in a very proper sense an accidental death; but there is obviously a substantial 
distinction between an accidental result and the result of an accidental cause. We 
think it not only to be the natural meaning of the words, as they would be under- 
stood by the ordinary policyholder, but the right construction thereof, supported 
by the weight of authority, that when the insured or those acting with his consent 
did precisely what they intended to do and in the way which they intended, know- 
ing that injury often did result and might be unavoidable, and where there was 
no slip or misstep in the performance, and where there was no ignorance of any 
material factor, this conduct cannot be said to have been the accidental cause of 
the injury which unfortunately may follow.” 39 F.(2d) 763, at page 765. 

In the case of United States Mutual Accident Association v. Barry, 131 U.S. 
100, 9 S.Ct. 755, 33 L.Ed. 60, the insured, together with others who preceded him, 
jumped from a platform four or five feet high in order to get across the street. 
He soon appeared ill and vomited and died within nine days thereafter. The 
court approved the instructions to the jury to the effect that the jumping off the 
platform was a means by which the injury, if any sustained, was caused; that the 
question was whether there was anything accidental, unforeseen, involuntary, and 
unexpected in the act of jumping, that if in the act which preceded the injury 
something unforeseen, unexpected, and unusual occurred which produced the 
injury, then the injury resulted through accidental means. 

In the case of Paist v. A2tna Life Ins. Co. (D.C.) 54 F.(2d) 393, the insured 
died from sunstroke sustained while playing golf on a hot afternoon, and it was 
held not to be the result of accidental means. 

Special emphasis is placed by the appellant on the ruling of the United States 
Supreme Court and the reasons assigned in the case of Landress v. Phoenix Mut. 
Life Ins. Co., 291 U.S. 491, 54 S.Ct. 461, 78 L.Ed. 934, 90 A.L.R. 1382, where the 
insured was playing golf and suffered a sunstroke from which he died, and it 
was held: 

“A death resulting from sunstroke, the insured having under normal conditions 
voluntarily exposed himself to the sun while playing golf, is not within the mean- 


ing of a policy insuring against death effected solely by external and accidental 
means. 
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“That an injury was accidental in the understanding of the average man 
—that the result was something unforeseen or extraordinary—is not enough to 
establish liability under a policy which limits liability to such injuries as are 
effected by external accidental means.” Syl. 1 and 2. 

In the opinion it was stated: 

“* * * the carefully chosen words defining liability distinguish between the 
result and the external means which produces it. The insurance is not against 
an accidental result. The stipulated payments are to be made only if the bodily 
injury, though unforeseen, is effected by means which are external and accidental. 
The external means is stated to be the rays of the sun, to which the insured 
voluntarily exposed himself. Petitioner’s pleadings do not suggest that there was 
anything in the sun’s rays, the weather or other circumstances, external to the 
insured’s own body and operating to produce the unanticipated injury, which was 
unknown or unforeseen by the insured.” 

“This distinction between accidental external meang and accidental result has 
been generally recognized and applied where the stipulated liability is for injury 
resulting from an accidental external means, * * * And injury from sunstroke, 
when resulting from voluntary exposure by an insured to the sun’s rays, even 
though an accident * * * has been generally held not to have been caused by 
external accidental means.” 291 U.S. 491, at pages 496, 497, 54 S.Ct. 461, 462, 
463, 78 L.Ed. 934, 90 A.L.R. 1382. 

A dissenting opinion was filed in the case in which it was said: 

“The attempted distinction between accidental results and accidental means 
will plunge this branch of the law into a Serbonian Bog. ‘Probably it is true 
to say that in the strictest sense and dealing with the region of physical nature 
there is no such.thing as an accident. * * * On the other hand, the average man 
is convinced that there is, and so certainly is the man who takes out a policy of 
accident insurance. It is his reading of the policy that is to be accepted as our 
guide, with the help of the established rule that ambiguities and uncertainties are 
to be resolved against the company. * * * The proposed distinction will not 
survive the application of that test.” 291 U.S. 491, at page 499, 54 S.Ct. 461, 463, 
78 L.Ed. 934, 90 A.L.R. 1382. 

“If there was no accident in the means, there was none in the result, for the 
two were inseparable. No cause that reasonably can be styled an accident inter- 
vened between them. The process of causation was unbroken from exposure up 
to death. There was an accident throughout, or there was no accident at all.” 
291 U.S. 491, at page 501, 54 S.Ct. 461, 464, 78 L.Ed. 934, 90 A.L.R. 1382. 

In most of these sunstroke or heat stroke cases above cited the courts seem 
to have regarded the surrounding circumstances as furnishing or not furnishing 
the accidental means and if there was nothing in addition to the extreme heat 
it was not an external, violent, and accidental means. A mishap or something 
unusual other than the weather seems to be regarded as necessary to make the 
incident involuntary. In other words, the fireman should not have voluntarily 
ridden on the sunny side of the engine cab and shoveled coal into the engine on 
such a hot day. The insured should not voluntarily have repaired the water line 
on such a hot day. The real estate man should not have watched the construction 
of the roof on an unusually hot day. Comparatively little weight seems by these 
several rulings to have been given to the weather as an unusual or accidental 
means except to charge the insured with the responsibility of having exposed 
himself during such weather conditions. In the case of the insured playing golf 
on a hot day, would it have come within the requirement of accidental means of 
his caddy had that day gone on a strike and sat down so that the insured would 
have had to carry his bag of clubs? Very little attention seems to have been 
given to the matter of the weather itself being unusual and violent, as is more 


easily applied to lightning and freezing, being external, violent, and accidental 
means. 


The following quotations are taken from the cases above cited as having the 
word “sunstroke” mentioned in the policy: 

“The death of the insured was from sunstroke, which overcame the decedent 
while he was performing his ordinary duties in the ordinary way upon a hot 
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summer day; and there is nothing in the evidence to show that the sunstroke was 
due to ‘external, violent and accidental means,’ within the meaning of those terms 
as employed in the policy sued upon.” Pittman Case, supra, 145 Ga. 641, at 
page 642, 89 S.E. 716. 


“The purpose of accident insurance is to protect the insured against accidents 
that occur while he is going about his business in the usual way, without any 


thought of being injured or killed, and when there is no probability, in the ordinary 
course of events, that he will suffer injury or death. The reason men secure 
accident insurance is to protect them from the unforeseen, unusual, and unexpected 
injury that might happen to them while pursuing the usual and ordinary routine 
of their daily vocation, or the doing of the things that men do in the common 
everyday affairs of life.” Elsey Case, supra, 187 Ind. 447, at page 449, 120 N.E. 
42, L.R.A.1918F, 646, 


“* * * according to the construction contended for, the insured would not 
be protected in any state of case unless the sunstroke happened while the insured 
was by accident or misfortune involuntarily placed in a position or surrounded 
by conditions that would subject him to the rays of the sun in an unexpected and 
unforeseen manner. 


“It is of course true that sunstroke suffered in this way would be accidental, 
but not more so than would sunstroke suffered under ordinary conditions when 
it could not be reasonably anticipated or foreseen that it would happen. 

“The very purpose of accident insurance is to protect the insured against 
accidents that occur when he is going about his business or attending to his work 
or affairs in the usual way without any thought of being injured or killed, and 
when there is no probability, in the ordinary course of human experience, that 
he will meet with accident or death. The reason why men secure accident insur- 


ance is to protect them against unforeseen and unexpected accidents that may 
happen in the ordinary course of their lives and when they are pursuing in the 
usual way their daily vocations, or doing in the ordinary way the things that men 
do in the common, every-day affairs of life. 

“Nearly all accidents happen when people are going about their business in 
the usual way and are voluntarily doing the things before them to do.” Pack 


Case, supra, 170 Ky. 47, at page 54, 185 S.W. 496, L.R.A.1916E, 952, 


“The evidence in this case discloses that the deceased was not engaged in 


any unusual, extraordinary undertaking or any violent or extraordinary physical 
exertion upon the day he suffered the sunstroke from which he died. He was 
merely going about his affairs in an ordinary manner engaged on this day as any 
other person might have been under like circumstances. 

“There was no external, violent, and accidental cause which contributed to 


the sunstroke suffered in the sense as contended by plaintiff in error, As, for 


instance, if the deceased had gone out in a top buggy on the day in question and 
accidentally run against a limb and knocked the top off, and by reason of this 
more direct exposure to the sun’s rays than was contemplated by him upon the 
beginning of his journey, this would have been an accidental means which contribu- 
ted to the accidental result. * * * 

“We do not concur in this view.” Clark Case, supra, 70 Okl. 187, at page 
190, 173 P. 453, L.R.A.1918F, 1007, 


“* * * 4 sunstroke suffered while insured was playing golf was within the 
terms of the policy.” (More fully set out in a former opinion.) Harris Case, 
supra, 2 F.Supp. 188. 

“One trouble with this position is that it assumes sunstroke was insured 
against in the policy merely as a disease, when a vital question in the case 1s 


whether such was the purpose of the policy. Another is that it denies any stand- 
ing as ‘a means’ to that which is essentially the cause, or in any event a very 
important part of the cause, of every sunstroke, namely, the operation of the rays 
of the sun if it be the usual form of sunstroke, or the operation of artificial heat 
if it be induced, as it may be, by other than solar heat, * * * and is alone that 
which, in common understanding and in fact, makes the cause of a sunstroke 
external and violent. ” Bryant Case, supra, 107 Tex. 582, at page 586, 182 


S.W. 673, L.R.A.1916E, 945, Ann.Cas.1918A, 517, 
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In the case of Richards v. Standard Accident Ins. Co., 58 Utah 622, 200-P. 
1017, 17 A.L.R. 1183, the insured died from a sunstroke when he was following 
his regular duties as mine engineer and visiting mines. He was not met with 
horses as he had expected and was compelled to walk a distance on a very hot 


day, and it was held that the voluntary exposure to the danger of sunstroke would 
not defeat the right to recovery on his policy and he could not be said to have 


brought the injury on himself. It was further held that the failure to be met 


by horses, as was arranged, was a mishap and unexpected, yet the sunstroke in 
and of itself was an accidental means of death. 

In the case of Gallagher v. Fidelity & Casualty Co., 163 App.Div. 556, 148 
N.Y.S. 1016, it was “Held, that, as insured while intending to be in the sun did 
not intend to produce a sunstroke, the sunstroke was an ‘accident’ which is an 


event that takes places without one’s foresight or expectation, and hence was 


within the policy, being produced by ‘accidental means,’ which are agencies that 
produce effects that are not their natural and probable consequences; the require- 


ment that the sunstroke be produced by accidental means not requiring an accident 
to precede the sunstroke.” Syl. 


In the case of O’Connell v. New York Life Ins. Co., 220 Wis. 61, 264 N.W. 
253, it was held: 


“1, The courts, in determining whether prostration satisfies a policy require- 
ment that death or bodily injury be effected solely through external, violent, and 
accidental cause, make no distinction between sunstroke and heat prostration. 

“2. Within such policy requirement, injuries resulting from heat prostration 


or sunstroke are not only accidentally effected but are produced by ‘accidental 
, 
means. 


“3, The term ‘accidental means’ as used in such a policy requirement must be 


interpreted according to the usage of the average man.” Syl. 
In the case of Continental Casualty Co. v. Bruden, 178 Ark. 683, 11 S.W.(2d) 


493, 61 A.L.R. 1192, heat prostration was discussed where the insured was over- 
come and died after working on a hot engine in the cellar and it was held to 
be an injury sustained through external, violent, and purely accidental means. 


In the case of Lower v. Metropolitan Life Ins. Co., 111 N.J.Law, 426, 168 A. 
592, a workman pursuing his usual avocation on an extremely hot day suffered 


a sunstroke and died. The death was there held to have come within the require- 
ments of the policy and to be the result of bodily injuries sustained through exter- 
nal, violent, and accidental means. 

A more recent case than most others cited is Provident Life & Accident Ins. 
Co. v. Green, 172 Okl. 591, 46 P.(2d) 372, where a foreman in repairing a railroad 
track worked hard on a very warm day, and as he was leaving the place took 
hold of an iron bar and collapsed, and his death was held to be fully within the 
provisions of the policy as to external, violent, and accidental means. 

A number of other decisions are cited where heat prostration developed into 
pneumonia or other diseases or became complicated with other diseases and in 


them distinctions are nicely drawn as to the accident being a direct and inde- 
pendent cause of the trouble. 


It must be admitted that there is a serious conflict in the views expressed 


as to heat prostration being an external, violent, and accidental means. We shall 


not attempt to harmonize these conflicting opinions. The case at bar is stripped 
of all possibility of other or dual means, as artificial heat, mishaps, or other 
unexpected incidents which are urged as being the real cause or means of the 
injury or death in many cases. So all we have to consider in this case is whether 
or not death resulting from heat prostration has occurred solely through external, 


Violent, and accidental means. 


We have difficulty in distinguishing between accidental means and accidental 
results. Of course there is a distinction between the words “means” and “results,” 
but when coupled with the word accidental and attempted to be applied to an 
injury or death, if there is any question about the existence of an accident in 
either there is the same question in the other. A pedestrian on the streets is 
unintentionally but severely struck by a rapidly moving automobile. The striking 


18 an accidental means. If death or permanent bodily disability be the result, it 
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may be called an accidental result, but there is nothing intervening or separating 
it from the accidental means—the impact with the automobile. In some of the 
cases herein cited it was shown that disease had developed after the accident, 
and in such situation it was neither a case of accidental means nor accidental 
result. 

Much is said in the opinions cited and others about the voluntary or inten- 
tional action and conduct of the injured one depriving him of the benefit of claim- 
ing the injury occurred solely through accidental means; that he should have 
abandoned the game of golf, the work on the railroad, or other entertainment 
or enterprise when the weather got very warm. Very few decisions go that far. 
Applying that theory to the deceased in this case, his only voluntary contribution 
to his fatal heat stroke was in deciding to remain in the house at his home instead 
of going to the mountains or the seashore, to avoid the hot weather. 

It is maintained in some of the cases that a heat shock is not an accident, 
but it is frequently grouped with lightning and freezing, about which there has 
ceased to be a debate along that line, and all are considered as very unusual. 

We will refer to the wealth of reasoning in the above quotations rather than 
attempt to further distinguish between the theories expressed therein or to 
duplicate them, and we conclude that the allegations of the petition in this case 
present a case where the death of the insured, stricken with heat prostration, 
occurred in consequence of bodily injuries effected solely through external, violent 
and accidental means. 

It is said in 17 A.L.R. 1197: “It is held by the weight of authority, and appar- 
ently the better reasoned cases, that a sunstroke, suffered by one unexpectedly, is 
within the protection of an accident policy insuring against bodily injuries 
sustained through external, violent and accidental means.” 

Another point is raised in the petition which we think it is unnecessary to 
consider owing to the decision above reached. The plaintiff set out in the petition 
a copy of a letter written by defendant to plaintiff in which the company refused 
to pay this insurance for a certain reason therein expressed, and plaintiff claimed 
in the petition that the defendant thereby waived the right to insist upon a dif- 
ferent defense from that stated in the letter. 

The demurrer to the petition was, we think, properly overruled, and judgment 
for plaintiff was properly rendered when defendant elected to stand on its demur- 
rer. 

The judgment is affirmed. 


KENTUCKY HOME LIFE INS. CO. v. MILLER. 
Court of Appeals of Kentucky. April 23, 1937. 
104 Southwestern Reporter (2d) 997. 
1. EXTENDED INSURANCE. 

Life policy held not to accord extended insurance on a payment of less than 
two full years’ premiums and hence a partial payment of second year’s premium 
did not create a reserve which would carry policy on extended insurance to a 
day beyond date of insured’s death so as to authorize recovery by beneficiary 
(Ky.St. § 659). 

(For other cases, see Insurance, Dec. Dig. § 367{1].) 

2. INSOLVENCY. ; 

Insured on life policy issued by insurer which subsequently becomes insolvent 
is entitled to his proportionate share in reserve or cash value of his policy during 
his lifetime against estate of insolvent insurer. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

3. REINSURANCE. : 

Beneficiary on life policy held not entitled to recover from reinsurer under 
contract of reinsurance and life policy after insured had failed to pay premium 
when due while insolvency proceedings were pending against original insurer 
on theory that insolvency excused nonpayment of premium where receivers of 
insurer were authorized to receive premiums falling due pending the receivership. 


(For other cases, see Insurance, Dec. Dig. § 684.) 
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4, REINSTATEMENT. 

Beneficiary held not entitled to rely on reinstatement of life policy by receiv- 
ers of insurer and recover from reinsurer on policy and reinsurance contract 
without answering charge of fraud in representations made by insured in his 
application for reinstatement as against contention that receivers were without 
authority to demand an application for reinstatement and that therefore it was 
immaterial whether representations in application were fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 

Suit by Auda L. Miller against the Kentucky Home Life Insurance Company. 
Judgment for the plaintiff after a peremptory instruction had been given for the 
plaintiff, and the defendant appeals. 

Reversed. 

Woodward, Dawson & Hobson and L. H. Hilton, all of Louisville, for 
appellant. 

Lukins & Jones and Henry M. Johnson, all of Louisville, for appellee. 

Stites, Justice. 

On April 8, 1932, at the instigation of the insurance commissioner of Ken- 
tucky, the Franklin circuit court granted a restraining order enjoining the Inter- 
Southern Life Insurance Company from conducting an insurance business until 
the further orders of that court. On April 11, 1932, the injunction was modified 
to the extent, among other things, that the company could collect and receive 
premiums or other sums due to it. On April 16, the injunction was further 
modified by authorizing the temporary receivers to receive and segregate sums 
due the company. On August 8, 1932, a reinsurance agreement was approved 
by the Franklin circuit court whereby the appellant, Kentucky Home Life 
Insurance Company, agreed to assume various liabilities of the Inter-Southern 
Life Insurance Company, including its policies of insurance, under the terms and 
conditions therein set out. See Casteel v. Kentucky Home Life Insurance Com- 
pany, 258 Ky. 304, 79 S.W.(2d) 941; Kentucky Home Life Insurance Company v. 
Miller, 262 Ky. 330, 90 S.W.(2d) 59. 

On November 15, 1930, Jesse W. Miller, of Mauckport, Ind., took out a policy 
of life insurance in the amount of $2,000 in the Inter-Southern Life Insurance 
Company and paid the initial premium thereon of $102.36. On November 15, 
1931, the insured failed to pay the second annual premium and permitted the 
grace period to elapse. On January 6, 1932, the insured applied for reinstate- 
ment and paid $15.36 in cash, executing a “blue note” in the sum of $87, due 
February 15, 1932, for the balance. On February 15, 1932, insured paid $16.67 
on the note, and the balance of $71.64 was extended to March 15, 1932. On March 
15, 1932, insured paid $17.03, and the balance of $54.97 was extended to April 15, 
1932. Excluding the interest paid on this note, insured had paid the sum of 
$47.39 up to and including March 15, 1932. When the last extension of the “blue 
note” expired on April 15, 1932, the proceedings which ultimately resulted in a 
receivership for the Inter-Southern Life Insurance Company were then pending 
and the insured made no payment on the note at that time. 


The insured applied to the receivers of the Inter-Southern on June 18, 1932, 
for a reinstatement of his policy. In his application for reinstatement, he set out 
that he was in good health and made various other representations which are 
claimed to have been false and fraudulent. He paid the balance due on the 
premium on July 15, 1932, and his policy was reinstated conditioned upon the 
truth of the representations contained in the application for reinstatement. The 
proof conduces very strongly to prove that the representations contained in the 
application were in fact false and fraudulent, but it is claimed by appellee that 
this is entirely immaterial because of the fact that the payments made through 
March 15, 1932, were sufficient to carry the policy on extended insurance beyond 
the date of the death of the insured. This was the view evidently taken by the 
trial court and resulted in a peremptory instruction being given for the plaintiff. 

The insured died on August 29, 1932, just three weeks after the reinsurance 
agreement between the Inter-Southern Life Insurance Company and the Ken- 


tucky Home Life Insurance Company had been approved by the Franklin circuit 
court. 
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In Kentucky Home Life Insurance Co. v. Miller, 262 Ky. 330, 90 S.W.(2d) 59, 
a controversy between these same parties arose on a $7,000 policy on the life of 
Mr. Miller, and it was held that the insurance involved in that case was in force 
as extended insurance at the time of Mr. Miller’s death. Two full year's 
premiums had been paid, which therefore entitled the insured to extended insur- 
ance under the terms of the policy itself to the extent authorized in the table of 
loan and surrender values therein set out 

[1] In the case at bar, on the other hand, the insured had paid only $47.39 on 
his second premium of $102.36, unless we are to count in the amount subse- 
quently paid pursuant to the alleged fraudulent application for reinstatement. 
It is claimed on behalf of appellee that we must give effect to the partial payment 
of the second year’s premium in pro tanto creating a reserve, and that, when 
this is done, the reserve is sufficient to carry the policy on extended insurance 
one day beyond the date of Mr. Miller’s death. It is argued that it is therefore 
immaterial whether or not any fraudulent misrepresentations are contained in 
the application for reinstatement, that the original policy was in force anyway, 
and such representations were purely gratuitous and of no avail one way or the 
other. 

The difficulty with this contention is that there is no provision for extended 
insurance in the policy until “after two full years’ premiums shall have been paid.” 
The provisions of section 659 of the Statutes do not touch the question here for 
the reason that the reserves there referred to relate to options after three full 
annual premiums have been paid. Ii, therefore, the insured is entitled to any 
reserve or any extended insurance upon the payment of a part only of the second 
year’s premium, it must be because of some provision in the contract according 
him that right. 

In the section of the policy dealing with loan and surrender values it is pro- 
vided, among other things, that “if fractional premiums.in addition to premiums 
for whole years be paid, due allowance will be made in the above benefits.” It is 
claimed by appellee that this provision justifies her figures on fractional reserves 
and fractional extended insurance on the part payment of the second annual 
premium. Clearly, however, the provision cannot thus be divorced from its 
context. The “above benefits” to which it refers are the loan and surrender 
values set out in the table. No provision is made in the table for any benefits 
before two years’ premiums have been paid. Obviously, therefore, there is 
nothing in the policy from which we might infer a promise on the part of the 
insurance company to grant extended insurance for any period before the pay- 
ment of two full annual premiums. Any possible doubt on this score is eliminated 
when we read the paragraph dealing explicitly with the extended insurance 
features of the policy, where it is provided: “If there be any default in the pay- 
ment of premiums after two full years’ premiums shall have been paid, in such 
event the insurance hereunder shall from the due date of such premium auto- 
matically continue as term insurance for the period stipulated in the Table of 
Guaranteed Values.” The reference to two full years’ premiums plainly negatives 
any construction of the policy which would accord extended insurance on a 
payment of less than the whole second annual premium. 

[2, 3] It is not argued by appellee that the statements contained in the 
application for reinstatement were not false. Indeed, she made no effort to 
refute the evidence of the insurance company in this particular. She asserts 
however, (1) that the insolvency of the Inter-Southern Life Insurance Company 
relieved the insured of the necessity of making further premium payments, and 
(2) that the receivers of the Inter-Southern were without authority to demand 
an application for reinstatement, and it is therefore immaterial whether or not 
the representations contained in the application were fraudulent. She leans 
heavily upon the decision of this court in Jones v. Life Association of America, 
83 Ky. 75, 7 Ky.Law Rep. 1. That case turned on a question of the sufficiency of 
the allegations of the petition to constitute a cause of action. It was alleged that 
the company had “ceased to do business” and there was no place where a premium 
could be paid. In holding the petition good, this court, through Judge Pryor, 
based its decision upon the anticipatory breach by the company of its obligations 
under the contract, saying: 

“Here the company or the party representing it is claiming a forfeiture by 
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reason of the non-payment of the premium, and at the same time admitting 
that if the money had been paid it could not have complied with its contract. 

“Such a defense will not be permitted in a court of equity, and the court 
below should have overruled the demurrer requiring the defense to make an 
issue, and upon a failure to do so a judgment should have been rendered for the 
plaintiffs. The extent of the recovery is a question not presented by the record.” 

It will be noted that the question of the amount of recovery was left open. 
Plainly, the court did not conceive that the face of the policy was the measure of 
damages. The case at bar differs from the Jones Case in several particulars. 
In the first place, it is not a suit against the insolvent insurance company, but 
against the reinsurer on its contract of reinsurance together with the policy. 
In the second place, it is an attempt specifically to enforce the contract by obtain- 
ing the full face value of the policy, and not simply damages for the breach of 
contract by the Inter-Southern. In the third place, it is here shown without 
dispute that on the date when the note fell due the receivers of the Inter-Southern 
were specifically authorized to receive and impound premiums falling due pending 
the receivership, in order that insurance might be continued in force until a 
scheme of reorganization could be effected. As pointed out in Casteel v. Ken- 
tucky Home Life Insurance Co., 258 Ky. 304, 79 S.W.(2d) 941, upon the insolvency 
of the Inter-Southern the policyholder became entitled to his proportionate 
share in the reserve or cash value, if any, of his policy during his lifetime against 
the estate of the defunct company. Clearly, if a policyholder chose to continue 
or to reinstate his insurance with the successor company, he could do so only in 
accordance with the terms of his policy and of the reinsurance contract. He 
could not claim both under and against that agreement. If the insured desired to 
continue his insurance as such, it was incumbent upon him to tender his premium 
when it fell due. Otherwise, as in the Casteel Case, his rights were simply those 
of a creditor against the insolvent estate of the Inter-Southern. 

|4] The policy here involved lapsed upon the failure of the insured to pay or 
tender the amount due on his premium. Since, as we have seen, there was no 
reserve on this policy until two full years’ premiums had been paid, the only 
damage suffered by the insured was the possible loss of protection during the 
period for which he had actually paid. If he chose to reinstate his insurance 
during the receivership under the hope of a reorganization, it seems plain that 
he could do so only in accordance with customary insurance practices. Cer- 
tainly, if the receivers of the Inter-Southern had autthority to reinstate the policy 
at all, they likewise had authority to demand an application for reinstatement 
with the customary certificate of good health. The insured had no right to 
demand reinstatement by the receivers otherwise than he could have demanded 
against the company itself. It follows that before appellee can rely on the rein- 
statement of the policy, she must answer the charge of fraud in the representa- 
tions made in the application for reinstatement. The application was an integral 
pert of the steps taken to reinstate the policy. The reinsurance agreement 
between the appellant and the receivers of the Inter-Southern expressly reserved 
to appellant all the defenses to policies which the Inter-Southern itself had. It 
follows, therefore, that the trial court erred in directing the jury to return a 
verdict for the plaintiff. 

Judgment reversed. 


SCHEXNAYDER v. UNITY INDUSTRIAL LIFE INS. CO., Inc. No. 1711. 
Court of Appeal of Louisiana. First Circuit. May 6, 1937. 
174 Southern Keporter 154. 
2, EXTENDED INSURANCE. 

Fact that one life insurance company may use a method of computation in 
preparation of its tables of extended insurance which result in a longer period than 
another furnishes no basis for charges of fraud against company providing for 
lesser periods. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

. Appeal from Sixteenth Judicial District Court, Parish of St. Mary; James D. 
Simon, Judge. ° 

Suit by Dolly Schexnayder against the Unity Industrial Life Insurance Com- 

pany, Inc. From a judgment of dismissal, the plaintiff appeals. 
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Affirmed, 

Fernandez & Fernandez, of Franklin, for appellant. 

Brumby & Bauer, of Franklin, for appellee. 

Le Blanc, Judge. 

This suit is a sequel to a former suit between the same parties on a demand 
made on the same industrial life insurance policy, in which an exception of nu 
cause of action, filed in this court, was sustained and plaintiff’s suit dismissed at 
her costs. See Schexnayder v. Unity Industrial Life Insurance Company, Inc., 168 
So. 732. 

Reference to the decision in the former suit shows that the plaintiff's demand 
was predicated on an automatic extended insurance provision in the policy, under 
which she ‘claimed, that by reason of the payments made by the insured, who was 
her son, the policy had automatically carried itself for a period far in excess of 
four years and, as the insured had died within four years from the date of the 
last premium payment, she, as beneficiary, was entitled to recover the full amount 
of the policy under its terms. Plaintiff had not annexed the policy to her petition 
nor had she made it part of the same, but, on order for oyer prayed for at the 
request of the defendant, she produced it and it was filed in the record. In con- 
sidering the exception of no cause of action, this court held that the policy having 
been filed in the record in response to a prayer for oyer, it had become part of the 
pleadings and constituted in fact the demand in the case. It was further held that 
as its provisions were at variance with the allegations of the petition in respect to 
the period of extended insurance, it controlled those allegations and, it appearing 
that the period of extended insurance was three years and eight months and the 
insured having died more than two months after that period, there could be no 
recovery under the provisions of the policy which had been invoked. 

In the present suit, based on the very same provision in the policy, plaintiff has 
at considerable length set up allegations which are more or less of an argumentative 
nature, and, by calculations of her own, has attempted to show that the figures 
reached in the table of automatic extended insurance in the policy are in error and 
not in accordance with the method generally used in making such calculations by 
reputable insurance companies. In a further effort to present a cause of action, she 
alleges that the figures appearing in the policy under the caption “Table of Cash 
Loans, Paid-Up Insurance Values and Extended Insurance” are the result of 
“inefficiency, artifice, error and fraud” and that under the calculations worked out 
in the petition, according to the Actuaries’ or Combined Experience Table of Mor- 
tality, which, under the provisions of the policy was to govern as to the basis of 
value, the period of automatic extended insurance should be six years and ten 
months instead of three years and eight months. 


The prayer of her petition is for judgment the same as was prayed for in the 
former suit. * 

In answer to the citation and petition served upon it, the defendant appeared 
and excepted to the petition on the ground that the allegations thereof and the 
relief therein sought had been passed on by the judgment of this court in the former 
suit, which judgment, it is urged, constitutes res adjudicata between the parties. 
The lower court sustained this plea and dismissed plaintiff's suit, whereupon she 
took the present appeal. 

[1] Among the legal presumptions established by law to certain acts or cer- 
tain facts, according to the terms of article 2285, R.C.C., is “the authority which 
the law attributes to the thing adjudged.” Under the provisions of article 2286, 
we see that “the authority of the thing adjudged takes place only with respect to 
what was the object of the judgment. The thing demanded must be the same; the 
demand must be founded on the same cause of action; the demand must be between 
the same parties, and formed by them against each other in the same quality.” It 
has been held that the test of the plea of res adjudicata is whether it meets the 
requirements or falls within the terms of this article of the Civil Code. Tf_the 
thing adjudged conforms to them all, then the plea should be sustained, if it fails 
in any one respect, it should be overruled. See Semple v. Scarborough, 44 La.Ann. 
257, 10 So. 860. In Richardson v. Trustees Loan & Guaranty Co., 10 La.App. 363, 
120 So, 890, the court stated that “the only test of a decree as res adjudicata is its 
finality and conformity to article 2286, Revised Civil Code,” citing’ Succession ot 
Durnford, 1 La.Ann. 92; Kellam vy. Rippey, 3 La.Ann. 202. 

Applying this test to the plea presently before the court, we find that it has to 
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prevail because all three of the requirements are met. The thing demanded, that 
is, the amount due under the policy, to wit, the sum of $300 with interest at 6 
per cent. from December 26, 1932, is exactly the same, plaintiff even making the 
alternative demand for legal interest at 5 per cent. in the event her prayer for 
interest at 6 per cent. is denied, and further asking that the interest run from the 
date of her first judicial demand, referring to the demand made in the former suit; 
secondly, the demand is predicated on precisely the same cause of action as it was 
in the former suit, namely, that the policy, under the automatic extended insurance 
clause, had carried itself for a period exceeding the date on which the insured died; 
and, thirdly, the parties are the very same, appearing in the same qualities they 
occupied in the first suit, plaintiff as the beneficiary claiming the proceeds of the 
policy and defendant as the insurer which issued the policy on the life of the 
insured, Vilmore Schexnayder. 

(2, 3] However, plaintiff contends that allegations of fraud and error appear 
in the petition presented in this suit which were lacking in the former and there- 
fore a cause of action is disclosed. But on examining the allegations referred to, 
we find that they merely express the opinion or conclusion reached by the pleader 
that there is fraud or error because the calculation made in the table of extended 
insurance in the policy does not conform to the calculations as made by what she 
calls reputable insurance companies. Because, forsooth, the method of computation 
used by this defendant is different from that used by other insurance companies, 
which plaintiff is pleased to refer to as reputable, of itself, does not make this 
defendant company disreputable. The allegations as made do not carry even an 
implication that such is a fact. Plaintiff has not made one allegation from which 
any more facts could be implied than were made in the petition in the former suit 
when she alleged that by virtue of its own provisions, the policy had carried itself 
under its extended insurance feature for a period in excess of tour years. Unfor- 
tunately for her, this court held in that suit, that this allegation was at variance 
with the provisions of the policy and that as the latter governed, she was without 
cause of action since the insured had died after the extended insurance period 
had expired. Her counsel question the correctness of our former opinion and 
decree, but unfortunately again for their client, they did not apply for a rehearing 
nor did they seek to obtain writs of review from the Supreme Court and the decree 
has now become final. As between the parties to this suit, our former judgment 
has become the law by which their rights under the policy are to be governed and 
constitutes res adjudicata between them. 

14] Finally, the contention is made that the judgment of this court was one on 
an exception of no cause of action which cannot form the basis of a plea of res 
adjudicata. The learned trial judge disposed of this point as well as all others, in 
his written reasons for judgment. With regard to this contention, he said: 

“I concede that generally the dismissal of a suit on an exception of no cause 
of action cannot sustain the plea (of res adjudicata), since such an exception is 
technical and does not involve the merits. But in the case at bar, upon a reading 
of the opinion and judgment of the Court of Appeal, it is obvious that the excep- 
tion involved the basis and merit of the suit, to wit: the policy sued on. The 
Court construed the policy and definitely determined and fixed the rights and 
liability of the parties as flowing from its very provisions. No technical question 
of pleading was involved 

“Where a judgment sustains an exception of no cause or right of action, and 
the exception is aimed at and involves the merits of a plaintiff’s demand, this judg- 
ment can be the basis for the plea of res adjudicata the same as if the judgment 
had been rendered on submitted evidence. Laenger v. Laenger, 138 La. 532 [70 So. 
501]: Ducros v. St. Bernard Cypress Co., 164 La. 787, 114 So. 654.” 

There is nothing we can add which would more aptly dispose of this last con- 
tention. 

We are satisfied that the judgment below correctly sustained the plea in this 
case and it is therefore affirmed. 

METROPOLITAN LIFE INS. CO. v. SAMIS. No. 26. 
Court of Appeals of Maryland. May 25, 1937. 
192 Atlantic Reporter 335. 


MATERIALITY. 
The materiality of matter affecting insurance contract, regardless of insured’s 
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good faith in making application, depends on whether, if truth were known, 
insurer would have entered into contract, or whether reasonably careful and 
intelligent men would have regarded fact in question as substantially increasing 
chances of loss. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2. KNOWLEDGE. 

Where insured knew of affliction which was indicated in application for 
industrial whole life policy as one against which insurer would not insure, that 
insured told agent truth and was defrauded by agent, who prepared application, 
could not bind insurer unless insurer had full knowledge of insured’s condition 
and assumed risk. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


3. APPLICATION. ; 

An insured must use reasonable diligence to see that answers are correctly 
written in application, as well as answer all interrogatories correctly, where 
application is prepared by another. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. CANCER. . ; 

Under industrial whole life policy which insurer could declare void if insured 
had “cancer” or was not in sound health, and which could be surrendered by 
insured withtin two weeks of issuance, and which was issued on application 
stating that insurer had no “cancer or other tumor,” insurer would not be liable 
where insured had tumor which caused death, though agent fraudulently pre- 
pared application after insured stated she had a tumor. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

5. MATERIALITY. ; 

A material misrepresentation by applicant for life insurance, in reliance on 
which policy is issued, avoids policy, whether made intentionally or through 
mistake and in good faith, since insurer assumes different risk from that which 
application led insurer to suppose was assumed, 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

6. BURDEN OF PROOF. 

Ordinarily, jury determines falsity and materiality of representations in appli- 
cation for insurance, and defendant has burden of proof on such issues; but, 
where falsity and materiality are shown by clear, convincing, and uncontradicted 
evidence, court may so rule as matter of law. 

(For other cases, see Insurance, Dec. Dig. §§ 646[3], 668[6].) 


Appeal from Circuit Court, Wicomico County; Benjamin A. Johnson and 
James M. Crockett, Judges. 

Suit by Floyd C. Samis, administrator of Etha J. Samis, late of Wicomico 
County, against the Metropolitan Life Insurance Company, a New York corpora- 
tion. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded, with directions. 

Argued before Bond, C. J., and Urner, Offutt, Parke, Sloan, Mitchell, and 
Shehan, JJ. 

G. Elbert Marshall, of Easton, and Frederick W. C. Webb, of Salisbury 
(Woodcock, Webb, Bounds & Travers, of Salisbury, on the brief), for appellant. 

Stanley G. Robins, of Salisbury (Long & Robins, of Salisbury, on the brief), 
for appellee. 


MITCHELL, Judge. 


The Metropolitan Life Insurance Company, on March 18, 1935, issued an 
industrial whole life policy to Etha Samis, providing for the payment of $600, 
upon receipt of proof of death, to the executor or administrator of the insured, 
unless under the provisions of the policy the company might, prior to the death 
of the insured, make any payment or grant any nonforfziture privilege therein 
provided to the insured, or any relative by blood or marriage of the insured, 
or to any person appearing to said company to be equitably entitled to the same. 
The conditions, privileges, and concessions to policyholders, the schedule referred 
to as being on the fourth page of the policy, and any indorsement, either printed 
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or written, by the company on any pages of the policy, were to be construed as a 
part of the policy in the same manner as if the same had been recited over the 
signatures of the president and secretary of the company by which the policy was 
evidenced 

The conditions of the policy, in substance, provided, among other things, that 
the policy constituted the entire agreement between the company and the 
insured, or the holder and owner thereof; that its terms could not be changed, 
or its conditions varied, except by the express agreement of the company, evi- 
denced by the signature of its president or secretary; that the company assumed 
no obligation prior to the date of issue thereof; and that if the insured was not 
alive, or was not in sound health, on the date of issue thereof, or had within two 
years before said date been attended by a physician for any serious disease or 
complaint, or before said date had had any pulmonary disease, chronic bronchitis, 
cancer, or disease of the heart, liver, or kidneys, unless such medical attention 
or previous disease was specially recited in the space for indorsements indicated 
as a waiver by the company, then in such case the company might declare the 
policy void, whereupon the liability of the company would thereby become 
limited to the return of the premium paid on the policy, except in case of fraud, 
in which case all premiums would have been forfeited to the company. An 
additional condition of the policy pertinent to the issue involved in this case 
provided that if the terms of the policy were not satisfactory, or if its conditions 
were not accepted and agreed to, the policy might be surrendered for cancellation 
at the office of the manager of the district to which the policy was delivered, 
within two weeks from date of issue thereof; and if so surrendered within said 
period, the premiums paid thereon would be returned. 

The undisputed facts are that the weekly premiums were regularly paid, and 
that there were no premiums in arrear at the time of the death of the insured, 
which occurred on September 17, 1935; and that the policy was then in full force. 

Prior to the date of issue of the policy, on March 8, 1935, the insured 
executed an application, upon which the issuance of the policy was based, i 
which she declared, in order to induce the insurer to issue the policy, and in 
consideration thereof: (a) That she never had any of a number of complaints 
or diseases enumerated, among the diseases mentioned being “cancer or other 
tumor”; (b) that she was in sound health, and had no physical or mental defect 
or deformity of any kind; and (c) that she had not been under the care of any 
physician within three years. Following these statements the insured, over her 
signature, declared that they were true and complete, and agreed that any mis- 
representation would render the policy void, and that the policy should not be 
binding upon the company unless upon its date the insured was alive and in 
sound health. 

At the time of the application, the uncontradicted evidence in the record is 
to the effect that the insured was afflicted, and for at least two years had been 
afflicted, with a fibroid tumor of the uterus, which later developed into a carcinoma 
and caused her death; and upon the refusal of the insurer to pay the loss, this 
suit was brought by her husband, the administrator of her estate. 

The declaration contains but one count, and is based upon the terms of the 
policy. To it the general issue pleas of “never promised” and “never indebted 
as alleged” were filed; and later, by leave of the court, these pleas were 
amended so as to contemplate tender of the premiums paid. 


At the trial of the case, the plaintiff testified that he was present when the 
agent of the insurer took the application for the policy, and that the occasion 
of the agent’s visit to his home was for the purpose of making his regular 
collection on another outstanding policy of the company, which was in no manner 
connected with the policy involved in this suit. He then added: 


“After it was paid he turned and asked her (the insured) why she did not 
take out a policy. The answer she gave him was that she had a tumor for two 
or three years and she did not think she could get a policy. He pulled out a 
book and looked in it and says, ‘There is nothing in here about it.’ She says, 
‘I can’t pass a doctor’s examination.’ He says, ‘There is none.’ ” 

“Q. You say he pulled a book out of his pocket when he was told she had 
gl tumor for two or three years and she didn’t think she could get a policy? 

es, sir. 
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“Q. What was his reply? A. Says there is nothing in there about it; make 
no difference about that; and that there was no physical examination whatever. 

“Q. Did she or not tell him anything about having been attended by a 
physician—Dr. Lynch? A. He asked her when was the last time she had been 
eeaeee by a Doctor. I think she told him three years. I am not sure about 
that. 

Carrie Lee Dill, a niece of the deceased, who lived with her aunt and said she 
was present at the time the application was made out by the agent and signed, 
testified as follows: 

“Q. In this question, number one, did he or not ask her whether or not she 
ever suffered from cancer or tumor? A. She told him she had a tumor. 

“Q. What reply, if any, did he make to that? A. Well, when he was trying 
to sell the policy he said it did not make any difference. 

“Q. You know whether or not he asked her whether or not she had been 
attended by a physician during the past two or three years? A. Yes, sir, 

“Q. What reply did she make? A. She told him it had not been for a long 
time; three or four years, maybe more. 

“Q. Did she tell him the doctor she had consulted? A. Yes, sir, Dr. Lynch.” 

Dr. Lynch, the physician who attended the deceased for a number of years 
prior to and during her last illness, testified, on behalf of the defendant, that 
nine vear before her death he made an examination of the insured and found 
that she was afflicted with a fibroid tumor. He then advised that the patient 
be operated upon; but this was not done. During the interval following the 
date of his first examination, the doctor noted distensions of the abdomen, and 
from time to time advised the operation; and when called to see her a few 
weeks prior to her death, he found that the tumor had developed into a carcinoma. 
He had not, however, attended the deceased within two years prior to her final 
illness; but he testified that from his knowledge of her case, gained through his 
examinations and prior treatment, in his opinion the deceased was not in sound 
health on March 18, 1935, the date on which the policy was issued; and that a 
fibroid tumor of the kind the patient had “was a hazard to anyboty’s life.” 

Frank C. Champlin, the agent of the insurer who secured the application, 
after identifying the original paper signed by the applicant, stated that he filled in 
the answers to the questions as given by the applicant, and that the paper 
embodied an accurate account of the answers so given. He further testified 
that it was signed by the applicant in his presence and in the presence of her 
husband, but denied the presence of Miss Dill. He further denied that the 
applicant had informed him that she had a tumor, or that he told her after 
gaining such knowledge that it did not make any difference and that she could 
get the policy if she wished; and disclaimed any knowledge of the disability of 
the applicant. He admitted that the securing of the application was incidental 
to the collection of a premium on another policy, and stated that he wrote all 
the answers in the application, did not read the same to the applicant, and that 
she signed it in the presence of her husband, without reading it. According to 
this witness, the applicant was sitting six feet away from the agent when he 
filled in the application, and from the position she occupied she could not have 
seen the answers he was writing. 

From a judgment entered on a verdict in favor of the plaintiff for the sum of 
$636, this appeal is taken. 

At the trial of the case below the defendant offered four prayers; the court 
granting the second and third prayers and rejecting the first and fourth. The 
first prayer, in effect, was a general demurrer to the evidence; and the fourth 
prayer asked the trial court to instruct the jury that if it believed from the 
evidence that the insured was not in sound health on the date of issue of the 
policy sued on, the plaintiff was not entitled to recover in excess of the premiums 
actually paid on the policy; and the single exception found in the record is to the 
ruling of the court upon these prayers. 

As has been noted, the application of the insured declares that she was not 
afflicted with “cancer or other tumor,” whereas among the conditions which avoid the 
policy the affliction of “tumor” as distinct from “cancer” is omitted. In the 
application the insured declares that she was, at the time of its execution, in 
sound health; and among the conditions of the policy is that it became void if 
at the time of issuance the insured was not in sound health. 
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{1] The theory of the plaintiff’s case is that a fraud was practiced upon the 
insured by the insurer’s agent; and that under the conflicting testimony in the 
case, the question of the liability of the insurer was one for the jury. In Great 
Eastern Casualty Co. v. Schwartz, 143 Md. 452, 457, 122 A. 647, 649, it is said: 
“When facts, as to the materiality of which there may be a legitimate question, 
are stated by the applicant to the authorized agent of the insurance company, 
and are disregarded in the application because of his decision that they are not 
material, the company is estopped to rely upon such facts to defeat a recovery.’ 
tna Life Ins. Co. v. Millar, 113 Md. 686, 78 A. 483; Dulany v. Fidelity & Cas. 
Co., 106 Md. 17, 66 A. 614; Mutual L. Ins. Co. v. Mullan, 107 Md. 457, 69 A. 385; 
Monahan v. Mut. L. Ins. Co. 103 Md. 145, 63 A. 211, 5 L.R.A.(N.S.) 759; 
Maryland Cas. Co. v. Gehrmann, 96 Md. 634, 54 A. 678. The materiality of a 
matter affecting an insurance contract, however, regardless of the good faith 
cf the insured, in statements made in the application, in the last analysis 
resolves itself into the question whether, if the true facts were known to the 
company at the time of its issuance of the policy, it would have entered into the 
contract; or as said in Penn Mut. L. Ins. Co. v. Mechanics’ Savings Bank & 
Trust Co. (C.C.A.) 72 F. 413, 429, 38 L.R.A. 33: “A fair test of the materiality 
of a fact is found, therefore, in the answer to the question whether reasonably 
careful and intelligent men would have regarded the fact, communicated at 
the time of effecting the insurance, as substantially increasing the chances of 
the loss insured against.” 

|2] In the instant case, whatever may have been the circumstances under 
which the application was issued, and regardless of the fact, if it be true, that 
an innocent applicant was led to believe that she was insurable, it cannot be 
gainsaid that at the time of her application she was unfortunately afflicted with 
a malady which was expressly indicated in her application as one against which 
the company would not insure. Based upon the advice of her own physician, 
she had personal knowledge of her affliction; and whether she told the agent 
the truth, and was deceived by him, as to this material fact, cannot bind the 
insurer unless it be shown that with full knowledge of her condition the insurer 
assumed the risk. It can be conceived that she acted in absolute good faith; and 
when it is admitted that she did not read the application, and that a copy of the 
same was not attached to the policy afterwards issued, the deduction that she 
labored under a misapprehension may be drawn. But according to the testi- 
mony of her husband, the policy was received by her shortly after it was issued; 
and while it is not clear from the record that she personally examined it, it is 
definitely shown that for approximately six months it was in the joint possession 
of herself and her husband, and easily accessible to her for examination. Had 
she examined this policy, it is obvious that she would have then ascertained 
that the company assumed no liability under the facts in her particular case. 

In the oft-cited case of New York Life Ins. Co. v. Fletcher, 117 U.S. 519, 
6 S.Ct. 837, 841, 29 L.Ed. 934, the facts are strikingly similar to those before us. 
In that case the insured, with full knowledge that he was afflicted with diabetes, 
was solicited by two agents of the insurer, who themselves were aware of the 
physical condition of the insured, and were so advised by the insured at 
the time of securing the application, and who fraudulently filled in the 
same in direct conflict with the answers of the applicant and secured the 
signature of the insured thereto without hid examination of the answers as 
therein written. In disposing of the case Mr. Justice Field said: “It is, of 
course, not necessary to argue that the agent had no authority from the company 
to falsify the answers, or that the assured could acquire no right by virtue of 
his falsified answers. Both he and the company were deceived by the fraudu- 
lent conduct of the agent. The assured was placed in the position of making 
false representations in order to secure a valuable contract, which, upon a truth- 
ful report of his condition, could not have been obtained. By them the company 
was imposed upon and induced to enter into the contract. In such a case, 


assuming that both parties acted in good faith, justice would require that the 
contract be canceled and the premiums returned. h 
[3] Assuming that the agent did falsely write down the answers submitted 


to him by Mrs. Samis, it certainly could not be assumed that the insurer intended 
or designed to clothe the agent with authority to perpetrate a fraud upon 
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itself; and independent of this deduction, it may be noted that a fraud under 
such circumstances could not have been perpetrated by the agent alone; or as 
stated in Ryan v. World Mut. L. Ins. Co., 41 Conn. 168, 19 Am.Rep. 490, quoted 
with approval in the Fletcher Case, supra: “The aid of the plaintiff or the 
insured, either as an accomplice or as an instrument, was essential. If she was 
an accomplice, then she participated in the fraud, and the case falls within the 
principle of Lewis v. Phoenix Mutual Life Ins. Co., 39 Conn. 100. If she was an 
instrument, she was so because of her own negligence, and that is equally a 
bar to her right to recover. She says that she and her husband signed the 
application without reading it and without its being read to them. That of 
itself was inexcusable negligence. The application contained her agreements and 
representations in an important contract. When she signed it she was bound to 
know what she signed. The law requires that the insured shall not only, in 
good faith, answer all the interrogatories correctly, but shall use reasonable 
diligence to see that the answers are correctly written. It is for his interest 
to do so, and the insurer has a right to presume that he will do it. He has it in 
his power to prevent this species of fraud and the insurer has not.” Numerous 
cases may be found in the reports of various jurisdictions throughout this country 
indicating overzealousness on the part of insurance solicitors, in many of them 
carried to the point of fraud and deception; and while it is’ the duty of courts 
at all times to protect the innocent applicant for insurance, they must likewise 
protect the insurer. To hold otherwise would invite collusion between agents 
and those seeking insurance. It is for this reason that insurers are careful to 
restrict their contracts to the terms of the written policy and guard against pos- 
sibility of the introduction of parol evidence for the purpose of avoiding the 
breach of warranties therein. In Loving v. Mutual L. Ins. Co., 140 Md. 173, 117 
A. 323, 325, in which the applicant in his application falsified his answers, to the 
end that he was shown to be insurable, it was said: “Since the statements to the 
company’s medical examiner made by the insured in reference to these matters 
in his application for insurance as an inducement to the company to issue the 
policy of insurance for which he applied are in direct conflict with the actual 
facts as shown by the uncontradicted testimony, we must assume that they were 
untrue. And, if such untrue statements as to matters within the knowledge 
of the insured were material to te contract of insurance, the insured was not 
entitled to recover on the policy under the law, as recognized in this state. 
That is, the concurrence of the two elements, the falsity of the statements and 
their materiality to the contract in respect to which they were made, constituted 
a complete defense to any action on the contract. Nor can there be any reason- 
able doubt that the representations were material to the contract.” It is true 
that in the case from which the above citation is taken, a copy of the application 
was annexed to the policy; that the disability under which the applicant labored 
at the time of the application or previous thereto was tuberculosis, and the 
answers furnished by the insured were known to him to be false; whereas in the 
instant case no application was attached to the policy, and there was a variance 
between the application and the policy, as hereinbefore noted, and there is 
strong evidence in the record that the applicant acted in good faith and truth- 
fully answered the questions put to her, but was deceived by the agent. 


[4] It may be argued that there is greater reason for an insurer to reject the 
application of one afflicted with tuberculosis than that of one whose disability 
consists of a tumor, and that upon the receipt of the policy with the word “tumor” 
eliminated therefrom, the insured in the case before us was lulled into the belief 
that notwithstanding she was afflicted with the malady of a tumor, which may 
not have then developed into cancer or carcinoma, she had been accepted as an 
insurable risk, with full knowledge of her disability, by the company. In any 
event, however, she was not in good health, and was fully aware of that fact; and 
she was warned by one of the conditions of the policy that the company assumed 
no obligations if at the time it was issued she was not in sound health. She was 
further warned that if the terms of the policy were not satisfactory, or if its 
conditions were not accepted and agreed to, the policy could be surrendered by 
~ within the time stated, for cancellation and for the return of any premiums 
paid. 

[5] The question for consideration is not whether the applicant, either at or 
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before the time of the application, was afflicted with either cancer or tumor, but 
whether at such time facts of which the insured had full knowledge were concealed 
from the insurer, knowingly or inadvertently, and were of such probative force 
as in all reasonable probability, if brought to the knowledge of the company, would 
have precluded the issuance of the policy. In other words, as stated in Bankers’ 
Life Ins. Co. v. Miller, 100 Md. 1, 6, 59 A. 116, 117: “The better authorities agree 
that a material misrepresentation made by an applicant for life insurance, in reli- 
ance on which a policy is issued to him, avoids the policy, whether it be made 
intentionally, or through mistake and in good faith. This doctrine rests upon 
the fact that, even if the untrue material representaiton be innocently made, it 
deceives the insurer, who relies upon it, and thus the risk which he actually assumes 
is different from the one which the action of the applicant in making the repre- 
sentation led him to suppose he was assuming.” 

[6] In Metropolitan L. Ins Co. v. Jennings, 130 Md. 622, 625, 101 A. 608, 
609, it was stated: “This court has said a number of times that ordinarily it is 
the province of the jury to determine the falsity and materiality of the representa- 
tions made in an application for insurance policy, and the burden is upon the 
defendant to satisfy the jury of the truth of these defenses; but where the falsity 
and materiality of the representations are shown by clear, convincing, and uncon- 
tradicted evidence the court may so rule as a matter of law.” Fidelity Mut. Life 
Ass’n v. Ficklin, 74 Md. 172, 173, 21 A. 680, 23 A. 197; Dulany v. Fidelity & Cas. 
Co., supra; Mutual L. Ins. Co. v. Rain, 108 Md. 353, 70 A. 87; Bankers’ Life Ins. 
Co. v. Miller, supra; Maryland Cas. Co. v. Gehrmann, supra; A&tna L. Ins. Co. 
v. Millar, supra; Mutual L. Ins. Co. v. Mullan, supra; Forwood v. Prudential Ins. 
Co., 117 Md. 254, 259, 83 A. 169; Commercial Casualty Ins. Co. v. Schmidt, 166 
Md. 562, 171 A. 725, 728. In the latter case it is said: “The question of materiality 
is not exactly whether disability of any sort is proved to have existed at the 
time of making the application, but whether the misrepresentation of the true facts 
would reasonably have affected the determination of the acceptability of the risk. 
*** Cooley, Briefs on Insurance, 1965. Usually it is a question for the decision 
of a jury, but not always. Whenever in any case it is manifest from uncontra- 
dicted testimony or from the nature of the misrepresentations that they must have 
been material to the risk, the court is so to rule as a matter of law.” In line 
with these authorities, in the case of Sun Ins. Office v. Mallick, 160 Md. 71, 153 
A. 35, 41, it is stated: “The materiality of a misrepresentation or concealment is 
generally a question of fact to be found by the jury. Franklin Ins. Co. v. Coates, 
14 Md. [285] 299; Mutual Ins. Co. v. Deale, 18 Md. 26, 79 Am.Dec. 673; Columbian 
Ins. Co. v. Lawrence, 10 Pet. 507, 9 L.Ed. 512. There may be, however, cases 
where the falsity or materiality is established by such clear, convincing, and 
uncontradicted evidence that it becomes the province and duty of the court to so 
declare as a matter of law.” In the case before us, as has been observed, the 
uncontradicted evidence is that the insured was laboring under a disability at the 
time of the issuance of the policy, not contemplated by the insurer when it assumed 
the risk. This is shown not only by her personal physician, but is corroborated by 
her niece, and her husband, the plaintiff. Had these material facts at the proper 
time been brought to the knowledge of the insurer, doubtless the policy would 
never have been issued. In such a state of facts the risk would not have been 
assumed; and as through concealment or mistake in withholding a material fact, 
the policy was procured, the failure of the representative of the insured to reap 
the fruits of the policy leaves her estate in the same status as if the policy had 
never been issued; to rule otherwise would in effect penalize an innocent insurer. 
It seems too well settled in this state that the materiality of facts withheld by the 
insured from the insurer, under the circumstances in the case now before us, is 
a question of law; and accordingly the trial court was in error in refusing the 
defendant’s first prayer. Inasmuch as the granting of that prayer would have 
limited the recovery of the plaintiff to the amount of the premiums actually paid, 
it becomes unnecessary for us to consider the rejection of the fourth prayer. 

[7] But the plaintiff below being entitled to recover the amount of premiums, 
to the end that a new trial may be had and verdict directed for that amount, fol- 
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lowed by the judgment of non pros. and further proceedings under the Code, 
art. 26, § 17, the judgment will be reversed and the case remanded. 
Judgment reversed and case remanded for a new trial, with costs. 


SANDERS v. PRUDENTIAL INS. CO. OF AMERICA. No. 44. 
Supreme Court of Michigan. May 21, 1937. 
273 Northwestern Reporter 286. 
TIME OF DISABILITY. 

Beneficiary of group policy held not entitled to recover for disability or death 
of insured under clause which provided benefits if insured should become “totally 
and permanently disabled” or incapacitated to extent that he was wholly, continu- 
ously, and permanently unable to work, where insured worked without claim of 
disability until expiration date of policy, despite fact that during life of policy 
insured had most of the symptoms which, as physicians later declared, demon- 
strated his disability. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, Oakland County; Frank L. Doty, Judge. 

Action by Mary E. Sanders against the Prudential Insurance Company of 
America, to recover on a group insurance certificate. Verdict for plaintiff and from 
a judgment for defendant non obstante, plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Sol Blumrosen and Chester Schwartz, both of Detroit, for appellant. 

Paul Oren, of Detroit (Donald McGaffey, of Detroit, of, counsel), for appellee. 

Feap, Chief Justice. 

The action is on a certificate issued to William Sanders in connection with an 
industrial group insurance policy covering the employees of Wilson Foundry & 
Machine Company. 

Sanders’ last day of work was February 9, 1933. He returned to the plant on 
the 13th, but there was no work for him as the company was about to discontinue 
operations. Later he applied for work elsewhere, but did not obtain employment. 
He first consulted a doctor on September 15th and was found to have an advanced 
condition of a progressive heart affection. He died of the disease October 15, 1933. 

Plaintiff had verdict of a jury, but the court entered judgment for defendant 
non obstante. The issue is whether on February 9th Sanders’ condition was within 
the terms of the policy which provided benefits if he should “become totally and 
permanently disabled or physically or mentally incapacitated to such an extent that 
he or she by reason of such disability or incapacity is rendered wholly, continuously 
and permanently unable to perform any work for any kind of compensation of 
financial value during the remainder of his or her lifetime.” 

Testimony was given by his wife and fellow workmen that for some time 
before. February 9th Sanders had most of the symptoms which the doctor on the 
examination of September 15th declared would incapacitate him for anything except 
very light work. The wife also testified that later in the summer, although he 
attempted to obtain a job, he was unable to work. It is claimed the testimony of 
this nature was sufficient to permit the jury to draw an inference that Sanders was 
permanently and totally disabled on February 9th. 

The difficulty with the position is that such inferences cannot prevail against 
the undisputed physical fact that he actually worked for the employer up to and 
including February 9th without any claim or appearance of disability, he did his 
full work to that time, and there was no evidence that for some time thereafter he 
was not as able to work as before. As February 9th was the last day on which his 
certificate was in force and the facts fail to show the necessary disability at that 
time, the court was not in error in entering judgment for defendant. 

Affirmed, with costs. 

North, Wiest, Butzel, Bushnell, Sharpe, Potter, and Chandler, JJ., concur 
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PETERS v. AATNA LIFE INS. CO. OF HARTFORD, CONN., et al. No. 37. 
Supreme Court of Michigan. May 21, 1937. 
273 Northwestern Reporter 307. 
1. BURDEN OF PROOF. 

Insurer has burden of proving that group policy lapsed by reason of termina- 
tion of employee’s employment. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2, TERMINATION. 

Term “termination of employment” in group policy provision that insurance 
should automatically cease on termination of employment meant more than that 
employee should cease to work and that employer should cease to pay employee, 
but meant complete severance of relationship of employer and employee by positive 
acts on part of either or both. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. EVIDENCE. 

In absence of conclusive evidence as to whether cessation of work by employee 
constitutes “termination of employment” within group policy provision that insur- 
ance should automatically cease on termination of employment, character of 
cessation of work must be found from attendant circumstances. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. TERMINATION. 

Provision in certificate to be delivered to employee for arrangements continu- 
ing insurance as to employee temporarily laid off did not change group policy 
provision that insurance would continue in force during temporary layoff. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

6. EVIDENCE. 

Evidence whether employee’s employment was terminated, or whether 
employee was temporarily laid off, held for jury, as respects whether group policy 
was in force when insured died some two weeks after ceasing to work. 

(For other cases, see Insurance, Dec. Dig. § 668[4.]) 


Appeal from Circuit Court, Wayne County; Glenn E. Warner, Judge. 

Action by Pearl Peters against the Aitna Life Insurance Company of Hartford, 
Conn., and another. From a judgment for the defendant notwithstanding a verdict 
in favor of the plaintiff, the plaintiff appeals. 

Reversed and remanded, with directions. 

Argued before the Entire Bench. 

Sol Blumrosen, of Detroit, for appellant. 

Butzel Eaman, Long, Gust & Bills, of Detroit (Charles F. Cummins, of 
Lansing, of counsel), for appellees. 

Feap, Chief Justice. 


Plaintiff brought action on a group insurance policy for death of her son, 
Chester Peters. The policy provides: “The insurance of any employee shall auto- 
matically cease when the employee fails to make the required premium contribu- 
tion, or upon termination of employment; except that if any employee is absent 
on account of sickness or injury, temporarily laid off, granted leave of absence, 
pensioned or retifed, his insurance shall continue until it is terminated by the 
employer.” 

It also contained the conversion privilege upon termination of employment 
and provision for individual certificates to the employees, as required by Comp. 
Laws 1929, § 12435. 

It is undisputed that the last day Chester Peters worked for Chrysler Cor- 
poration was June 4, 1930, and that he died June 17, 1930. It is not claimed that 
his insurance was terminated by his employer. 

The court submitted to the jury the sole issue whether on June 4th Peters’ 
employment terminated or he was temporarily laid off. The jury returned a 
verdict in favor of plaintiff and against defendant insurance company. The court 
entered judgment for defendant non obstante. 
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[1] The burden of proof that the policy had lapsed by reason of termination 
of Peters’ employment was on defendant. Wilson v. Prudential Ins. Co., 276 
Mich. 232, 26/7 N.W. 824; Stumer v. Travelers’ Ins. Co., 279 IllApp. 607; 
Travelers’ Ins. Co. v. Fox, 155 Md. 210, 141 A. 547. 

[2, 3] It is evident that “termination of employment” within the terms of 
the policy means something more than that the employee ceased to work and the 
employer to pay him. Such a situation ordinarily would exist in case of sickness, 
injury, layoff, or leave of absence, during which by its express terms, the policy 
nevertheless continued in force. The clause must mean a complete severance of 
the relationship of employer and employee by positive act on the part of either 
or both. In the absence of conclusive evidence, the character of the cessation 
of work must be found from the attendant circumstances. Powell v. Equitable Life 
Assur. Soc., 173 S.C. 50, 174 S.E. 649; Zeigler v. Equitable Life Assur. Soc, 
219 Iowa 872, 259 N.W. 769; Ozanich v. Metropolitan Life Ins. Co., 119 Pa.Super. 
52, 180 A. 67, 576. 

[4] Both parties claim that incompetent testimony was received, but, as 
plaintiff asks reversal and entry of judgment upon the verdict and not reversal 
with new trial, and as defendant did not take a cross-appeal, the rulings on 
evidence are not for review. Moreover, most of the testimony now challenged 
was received without objection. 

There was testimony of a custom of the employer sometimes to discharge 
and sometimes to temporarily lay off employees as long as three months. It was 
the business of Peters’ foreman to discharge or lay him off. The foreman was 
not produced at the trial. A witness stated that he was at the plant the day 
of trial but later said he was not employed there any more. Defendant showed 
no effort to find the foreman. It was also the business of the foreman to make 
written “recommendation” to the employment office of the character of dismissal 
for the office records. The foreman’s recommendation as to Peters was not 
produced, but it was testified that it had been destroyed in accordance with the 
custom to keep such papers only a certain period. No one testified to its contents. 
So there was no original written or direct evidence of the circumstances of 
Peters’ ceasing to work. 

The employment rolls were offered but were not received. However, there 
was oral testimony that Peters’ name did not appear upon the rolls as an employee 
after June 4th; that against his name on the roll was the letter “D”, which was 
declared to mean discharged; and that the letter “L’’ would stand for a general 
layoff. But the witness could find no record of the letter “L” on the rolls as to 
any employee. 

This hearsay was met by testimony of Peters’ father, corroborated by plaintiff, 
to the effect that, after Chester’s death, he went to the Chrysler office to inquire 
about the insurance, was referred to the insurance company office, and was there 
told by the person in charge, after examination of records, that Chester had been 
given a short layoff. This claimed admission at least tends to balance the hearsay 
testimony as to the contents of the employment rolls. 

The pay roll records of the employer were received and showed that by pay 
check, dated June 10, Peters was paid for work ending June 5, without deduction 
except for an advance of money; and that a deduction of $1.40 had been made 
May 25 for the regular two weeks’ insurance premium paid by the employee on 
the group policy. Peters’ father testified that he saw his son’s last pay check 
and there was a deduction made in it for insurance. 


If insurance premium was deducted from the last pay check, it would have 
some force of indicating that the employment had not wholly ceased but that the 
layoff was temporary. Peters’ last pay check was not produced by defendant, 
and, consequently, the fact is not undisputed. 

[5] About the time clocks were signs to the general effect that upon termina- 
tion of employment the insurance should cease unless arrangements were made 
to pay the premiums to the local secretary. The certificate to be delivered to the 
employee provides for such arrangement to continue the insurance as to any 
member who is temporarily laid off for a period not to exceed thirty days. There 
was testimony that Peters had not received the certificate. In any event, it did 
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not change the provision of the policy that it continued in force during temporary 
layoff. 

[6] From review of the record, it is apparent that it was not direct or conclu- 
sive upon the issue of the termination of the employment but that the testimony 
and the inferences that may be drawn from it are in conflict, and, consequently, 
the issue was for the jury. 

Reversed and remanded, with directions to enter judgment for plaintiff upon 
the verdict. 

North, Wiest, Butzel, Bushnell, Sharpe, Potter, and Chandler, JJ., concur. 


WILSON v. METROPOLITAN LIFE INS. CO. No. 52. 
Supreme Court of Michigan. May 21, 1937. 
273 Northwestern Reporter 312. 
DISCHARGE. 

In action on group policy which by its terms expired thirty-one days after 
employment was terminated, evidence that more than thirty-one days before death 
employee was released for irregularity in attendance at work, and that employee 
thereafter secured employment under assumed name and made new application for 
insurance benefits for different beneficiary he/d to establish that employee was dis- 
charged on date of release, and hence policy had lapsed on date of death, and bene- 
ficiary could not recover thereunder. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Genesee County; Edward D. Black, Judge. 

Action by Ester M. Wilson against the Metropolitan Life Insurance Company. 
There was a verdict for plaintiff, and from a denial of its motions for judgment 
non obstante veredicto and for a new trial, defendant appeals. 

Reversed and remanded for entry of judgment. 

Argued before the Entire Bench. 

Cook & Stipes, of Flint, for appellant. 

R. M. Van Dyne, of Flint, for appellee. 

CHANDLER, Justice. 

This is an action in assumpsit by plaintiff who seeks to recover as beneficiary 
under a certificate of insurance issued to one Samuel Starnes, deceased, by virtue 
of the terms of a certain group insurance contract existing between the defendant 
and the General Motors Corporation and its subsidiaries. Defendant appeals from 
a denial of motions for judgment non obstante veredicto and for a new trial. 

Starnes, a brother of plaintiff, died on July 6, 1934. He was employed by the 
Buick Motor Car Company and first made application for insurance under the 
group policy on December 1, 1926. By subsequent application on September 1, 
1928, the amount of his insurance was increased to $2,000. 

The policy provides for payment of the premiums to the insurer by the 
employer who in turn makes a monthly deduction from the pay of the employee 
for this purpose. The policy further provides that the life insurance on any 
employee who is insured thereunder automatically ceases thirty-one days after his 
employment is terminated; that cessation of active work shall be deemed to con- 
stitute a termination of employment, with exceptions made in case of sickness or 
injury, retirement, leave of absence, or temporary lay-off. In the event the 
employment is terminated, the employee has the privilege of purchasing an 
individual policy of insurance providing such option is exercised within thirty- 
one days after termination of the employment. 

Starnes continued to work for the Buick Company until the month of March, 
1934. The record shows that he ceased active work on March 27, 1934, the same 
being entered upon his employment record as of March 29, 1934. The employment 
card in this regard carries the following notation, “3-29-34 W9.” This notation 
Was explained as indicating that Starnes was discharged on March 29, 1934, for 
heing irregular in his attendance at work. 

The record also shows that thereafter on April 25, 1934, one Sammy Cambell 
became employed by the Buick Company and on that date made application for 
$2,000 group insurance and requested that the certificate be issued with one Ever 
Cambell, whom he designated as his wife, as the beneficiary. It was established 
that Samuel Starnes and Sammy Cambell were one and the same person and that 
Ever Cambell was not in fact his wife but a friend. Under the provisions of the 
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policy, this application for insurance would not become effective until the employee 
had been continuously employed for a period of three months. 

Many errors are assigned by defendant. The disposition of the case, however, 
depends upon the determination of one question. Was Samuel Starnes discharged 
by the Buick Motor Car Company on March 29, 1934? If he was his insurance 
was no longer in effect after a lapse of thirty-one days and plaintiff cannot 
recover. 

In arguing that there is evidence to support the finding of the jury that Starnes 
was not so discharged, plaintiff directs our attention to the fact that he had been 
employed for a number of years by the Buick Company and that during that time 
he had been released for short periods of time, none of which were in the nature 
of a discharge until the occasion of his release on March 29, 1934, and that there- 
fore it should be reasoned that his release on the latter date was not in the nature 
of a dismissal. 

Plaintiff also relies upon the fact that two- deductions in the amount of $1.23 
each were made from Starnes’ pay in the month of March, 1934, and argues that 
one of these is to be considered as a deduction for the period from March 29, 1934, 
to April 25, 1934, when he returned to work under the assumed name of Cambell 
and concludes therefrom that he was absent from work due to a temporary lay-off. 

A careful review of the record is convincing that plaintiff's arguments are 
without merit. The only definite evidence as to the employment relations between 
Starnes and the Buick Company are the employment records of the latter. The 
mentioned records clearly indicate that the employee was released on March 29, 
1934, for irregularity in attendance at his work. Also in support of the conclusion 
that he was discharged, it must be noted that thereafter on April 25, 1934, he applied 
and secured employment under an assumed name and on the same day made new 
application for insurance benefits. It is not unreasonable to conclude that he was 
aware of his previous discharge, having been given a copy of his employment 
record at the time, and was also aware that his insurance had lapsed for this rea- 
son, and that to take advantage of the offered insurance benefits it was necessary 
for him to make an entirely new application therefor. In addition, the new applica- 
tion named an entirely different person as beneficiary. This action is likewise 
indicative that he knew that his old insurance had terminated. 

We believe no importance can be attached to the fact that two deductions for 
premiums were made during the month of March, 1934, from Starnes’ pay. The 
premiums were supposedly deducted monthly in accordance with the contract pro- 
visions and the record is clear that three deductions in the amount of $1.23 each 
were made during 1934 covering the three months worked during that year by 
Starnes prior to his discharge. 

Plaintiff cites numerous cases in support of the proposition that the law will 
not permit a forfeiture of an insurance policy for nonpayment of premiums when 
the insurer has funds in hand presently payable to the insured from which the 
premium could be deducted. Plaintiff argues that deductions for premium purposes 
should have been made from the pay earned by Starnes after his return to work 
on April 25, 1934. The cited cases have no application to the instant case for the 
reason that the record conclusively shows that Starnes was discharged and under 
the plain provisions of the policy the insurance terminated thirty-one days there- 
after. 

Defendant’s motion for judgment non obstante veredicto should have been 
granted. 

Reversed, with costs to defendant, and remanded for entry of judgment. 

Fead, C. J., and North, Wiest, Butzel, Bushnell, Sharpe, and Potter, JJ., concur. 


MIDLAND NAT. LIFE INS. CO. v. WILSON. No. 31295. 
Supreme Court of Minnesota. May 14, 1937. 


273 Northwestern Reporter 195. 
1, PROOF OF LOSS. ee ; 
Purpose of furnishing proof of loss under policy is to provide insurer with 
information from which it may determine its liability. 
(For other cases, see Insurance, Dec. Dig. § 533.) 
2. DISEASE. 
Evidence held to justify judgment denying insurer annulment of total and 
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permanent disability provisions of life policy and for recovery of amount paid 
as disability benefits, on ground that insured’s disability for which payments had 
been made was not caused by a disease having its inception prior to date of issu- 
ance of policy. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Syllabus by the Court. 

1. Purpose of furnishing proof of loss under a policy of insurance is to 
provide the insurer with information from which it may determine its liability. 

2. Record examined and found to present purely a fact issue, and jury’s 
finding that defendant’s disability was not caused by disease having its inception 
prior to date of issuance of policy is sustained by the evidence. 

Appeal from District Court, Pipestone County; George P. Gurley and Albert 
H. Enersen, Judges. 

Action by Midland National Life Insurance Company against L. H. Wilson, 
etc. Verdict for defendant, and from an order denying its motion for judgment 
notwithstanding the verdict or a new trial, plaintiff appeals. 

Affirmed. 

M. J. Meeker, of Pipestone, for appellant. 

Hall & Catlin, of Pipestone, for respondent. 

Jutius J. OLson, Justice. 

Plaintiff appeals from an order denying its blended motion for judgment not- 
withstanding or new trial. (To be noted is the fact that plaintiff made no motion 
for direction of verdict, hence for review there is no occasion to inquire into ihe 
propriety of the court’s order in so far as the motion for judgment is concerned.) 

The facts as set forth by plaintiff in its brief may be summarized thus: On 
December 19, 1929, defendant applied for, and on the 26th plaintiff issued, a policy 
of life insurance for $5,000. A rider was attached thereto making provision for 
payment of permanent disability benefits at $50 per month if, while the policy was 
in force and the insured less than 60 years of age, he should become totally and 
permanently disabled. The first year’s premium, $201.15, of which $180.25 repre- 
sented the premium for the life insurance and $20.90 total and permanent disability 
insurance, was duly paid. On November 12, 1930, the policy being in full force and 
effect, defendant notified plaintiff that he had become totally and permanently 
disabled by reason of a lung tumor, and that this disability had existed since July 
19 of that year. Plaintiff furnished defendant with appropriate forms for proof 
of his claim. These were promptly executed and sent to plaintiff’s home office in 
South Dakota. The proofs were found satisfactory, and on April 13, 1931, pay- 
ment of the first $50 monthly disability benefit was made. Thereafter, to and 
including June 13, 1935, these monthly payments were promptly made, so that 
defendant has been paid in all $2,600. In addition thereto, all premium payments 
(subsequent to the first) were waived, same amounting to $1,005.75. This suit 
was brought in October, 1935, upon the claim that defendant’s disability had its 
inception at a time prior to the date of the policy. It is averred that “plaintiff was 
not made aware of the facts” and “did not know of the falsity” of defendant’s 
“application until the first day of October, 1935.” Recovery was sought for the 
$2,600 paid as disability benefits and for annulment of the policy as to “total and 
permanent disability.” Issue was joined, defendant denying the allegations pleaded 
by the plaintiff for the relief sought, and counterclaimed for all installments falling 
due after June 13, 1935. These amounted to $350 at the time of trial, and in that 
amount the court ordered judgment for defendant, plus interest upon each install- 
ment from its respective due date. 

At the trial counsel agreed that the following question should be submitted 
as a jury issue: “Did the disease which caused the disability of defendant Wilson 
exist in whole or in part on or before December 26, 1929?” The jury’s answer 
was in the negative. 

Plaintiff’s position is thus stated in its brief: “But one issue was tried in the 
court below and one issue only is involved in this appeal, namely, was the answer 
of the jury to the interrogatories [there was but the one quoted] submitted com- 
formable to the proof adduced at the trial?” For reversal its only claim is that 
the jury’s verdict is “contrary to the weight of the evidence.” 
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[1] 1. The purpose of furnishing proof of loss under a policy of insurance is 
to provide the insurer with information from which it may determine its liability, 
Wold v. State Mutual Life Assurance Co., 198 Minn. 451, 270 N. W. 150. That 
defendant furnished such proof in conformity with his policy contract and that this 
was considered adequate by plaintiff over a period of four years and four months 
cannot be, nor is it, disputed. Diligence on plaintiff’s part in ascertaining the facts, 
if contrary to what defendant asserted, is wholly lacking. 

[2] 2. Going directly to the only fact issue, we find: Defendant had been oper- 
ating a store at Ihlen, this state, over a period of many years. He had always 
enjoyed good health, and as far as he knew when the application for insurance was 
made was in perfect health. His work required him to do heavy lifting, amongst 
other things the handling of 100-pound bags of feed. His appetite was good. He 
worked hard, slept well, and was a man of physical. strength and well-being. His 
normal weight was approximately 189 pounds. In May, 1930, he became suddenly 
ill and suffered a great deal of pain and cramps in the upper part of his abdomen 
and under his right lower ribs. He had a fever and did considerable vomiting. 
This was something entirely new to him. He called his family physician, Dr, Ken- 
dall, who took his case in hand. The doctor recommended that defendant go to 
Sioux Falls and there confer with Dr. Opheim, the chief medical examiner for 
plaintiff company. Defendant did so and was treated by him at the Sioux Falls 
hospital, staying there approximately two weeks. He returned home in July. At 
that time his chest was aspirated and a yellow fluid extracted. His condition 
gradually grew worse so that his weight dropped from 189 pounds to 149 pounds 
on September 13. He continued to lose weight so that on March 17, 1931, he 
weighed only 100 pounds. He has been treated by many doctors, including the 
Mayo Clinic, where he was admitted in September, 1930, staying there and taking 
treatments over a period of some three weeks. He has lost the functioning of his 
right lung, is unable to do any work worthwhile, and is aging prematurely. His 
memory is rapidly failing. As a matter of fact, there is no real dispute respecting 
his total disability. The only question is whether his condition had its inception 
prior to the time he was insured. 

Plaintiff's medical witnesses base their opinions upon hypothetical questions. 
Of those testifying for defendant, several were personally acquainted with defend- 
ant’s condition. Their views were founded upon knowledge gained directly and 
from personal observation. That there is conflict may be conceded. But such 
was necessarily for the triers of fact. We think there is ample medical testimony 
to the effect that defendant’s trouble commenced on or about May 24 or 25, 1930; 
that the primary cause of his trouble was pleurisy with effusion later developing 
pus. His condition “went on from bad to worse and finally broke into the bron- 
chus,” at which time defendant commenced expectorating pus. It may not be 
amiss to note that plaintiff’s chief medical examiner, Dr. Opheim, by whom defend- 
ant was treated professionally shortly after the May, 1930, attack, was not called 
as a witness nor was his absence explained. The record compels the conclusion 
that the tumor in defendant’s lung could not have been malignant. Had it been 
he would have died long prior to the time the case was tried. Even plaintiff's 
experts concede this. 

Of necessity, upon plaintiff rested the burden of establishing its cause. Hence 
our only inquiyy is whether there is any evidence reasonably tending to support the 
verdict and the findings of the court. We have examined the testimony as made 
hy the record and have come to the conclusion that not only are the verdict and the 
findings of the court well sustained, but had the verdict and findings been to the 


contrary we should find it extremely difficult to sustain them. 
Affirmed. 


BEEMAN v. KANSAS CITY LIFE INS. CO. No. 18803. 
Kansas City Court of Appeals. Missouri. Feb. 1, 1937. 
Rehearing Denied March 1, 1937. 
104 Southwestern Reporter (2d) 391. 
2. REINSTATEMENT 


Where insured made application for reinstatement of life policy, which he 
stated had lapsed, and insurer declined to reinstate policy and inclosed check for 
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amount tendered by insured, which insured accepted and cashed, policy he/d termin- 
ated, so as to preclude recovery by beneficiary for death of insured. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Appeal from Circuit Court, Jackson County; Brown Harris, Judge. 

“Not to be published in State Reports.” 

Action by Ethel T. Beeman against the Kansas City Life Insurance Company. 
From a judgment in favor of the plaintiff, the defendant appeals. 

Reversed. 

McAllister, Humphrey, Pew & Broaddus, of Kansas City, for appellant. 

Vernon H. Monteil and Meyer & Smith, all of Kansas City, for respondent. 

CAMPBELL, Commissioner. 

The defendant on December 10, 1930, issued to William O. Beeman a policy of 
life insurance in the amount of $5,000, in which his wife, plaintiff herein, was the 
beneficiary. The premiums were paid to June 10, 1933. The insured on June 10, 
1933, executed to the defendant a note in the sum of $145.55, due August 5, 1933. 
The note contained the ordinary promise to pay and the following provision: 

“That the aforesaid sum of money shall be held by the Kansas City Life Insur- 
ance Company until the due date of this note, and if this note be paid when due, 
then the cash aforesaid, together with the cash paid in discharge of this note, shall 
constitute payment in full of said premium, and my rights, the rights of my bene- 
ficiary, or anyone claiming under said policy, and the rights and liabilities of the 
Company thereunder, shall be the same as though said premium had been paid when 
the same was due according to the terms of said policy; but if this note is not paid 
by me when due, according to its terms, then this note shall immediately and auto- 
matically cease to be an obligation or claim against me, and the aforesaid sum of 
money shall be applied by the Company as compensation for the extension of the 
time of payment of said premium and as the earned premium for carrying my 
policv for the full amount thereof, under the terms and conditions thereof, until 
the due date of this note, and my rights, the rights of my beneficiary or anyone 
claiming under said policy, and the rights and liabilities of the Company thereunder 
shall be the same as though said cash had not been paid or this note given.” 

The insured died July 7, 1935. The plaintiff through her counsel on November 
26, 1935, wrote to the defendant in regard to the insurance. The defendant in reply 
stated that the policy lapsed on September 25, 1933, “account of nonpayment of 
premium note given in payment of premium due June 10, 1933, note being due 
September 25, * * * The policy has been of no value since September 25, 1933.” On 
December 17, 1935, defendant’s said counsel again wrote to defendant requesting 
blanks upon which to make proof of claim. The defendant declined to send the 
blanks and stated that the contract was of no value. Thereupon this suit was 
brought to recover the benefit provided in the policy. Trial resulted in a verdict 
and judgment in favor of the plaintiff for the amount of the policy. The defendant 
has appealed. 

The plaintiff testified that on August 7, 1935, she made a payment to the 
defendant on the policy; that on or “near” September 12, 1933, she gave the defend- 
ant a check in the amount of $21.11; that the payment “was on a policy of my own 
and Mr, Beeman’s included in the check”; that defendant at the time it received the 
check informed her that the policy in suit had lapsed, which information she 
reported to the insured; and that on September 12, 1933, the insured made applica- 
tion in writing for reinstatement of his policy. The application was identified by 
the plaintiff. It is recited therein that the insurance lapsed because of the failure 
to pay premium due on September 5, 1933. The evidence further shows that insured 
submitted to a medical examination, and that on September 25, 1933, the defendant 
wrote to the insured, stated that it was unable to approve his application for rein- 
statement, and that it inclosed “check for $12.52, refunding the amount tendered 
when reinstatement application was submitted,” and that the premium extension 
note was no longer held for collection, but had been canceled and filed with its 
records. The insured accepted the check, indorsed and cashed it. On defendant’s 
record of the policy it was stated that the policy lapsed September 25, 1933, and 
it is also stated on the same record that reinstatement was declined on the same 
day, and that the note was due September 5, 1933. Neither the plaintiff nor the 
insured made any complaint of the action of the defendant in declining to reinstate 


the on It is not claimed that any other or further premiums were tendered or 
paid. 
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The plaintiff had a life policy issued by the defendant and she executed a 
premium note the same in form as the note executed by the insured. On September 
12, 1933, she made application for reinstatement of her policy, stated therein that 
the policy lapsed because the premium due September 5, had not been paid. 
Evidently her policy was reinstated because she paid the note in December, 1933, 
The evidence of the defendant tends to show that the statement on his record and 
the statement in the letter to the plaintiff to the effect the policy lapsed September 
25, 1933, was a mistake and that the policy in fact lapsed September 5, 1933. 

[1] The defendant says the court erred in refusing to direct verdict in its favor. 


In determining this question, we must disregard the defendant’s evidence. 
[2] The evidence shows conclusively that the insured on September 12, 1933, 


applied for a reinstatement of the policy, stated in the application that the policy 
lapsed because the premium due September 5, had not been paid; that insured 


submitted to a medical examination, the report of which was a part of the applica- 
tion; that on September 25, 1933, the defendant, by its letter of that date, advised 
the insured that it declined to reinstate the policy, inclosed a check for the amount 
paid by him on or “near” September 12, 1933; that the insured accepted and cashed 
the check; that neither plaintiff, the insured, nor the defendant thereafter consid- 


ered that the policy was in force. The making of the application and the acceptance 


of the check by the insured with knowledge that his note was canceled terminated 


the contract even though it had not been terminated on September 5. Scotten vy. 
Metropolitan Life Insurance Company, 336 Mo. 724, 81 S.W.(2d) 313. This is not 
a case in which the defendant wrongfully refused to accept a premium. On the 
contrary, the parties, as a matter of law, agreed that the policy was not in benefit 
on September 12, and that unless the policy was reinstated there was no insurance. 
It is admitted that the policy was not reinstated. There was, therefore, no issue 


of fact for the jury. The judgment is reversed, 
Sperry, C., concurs. 
Per Curiam. 


The foregoing opinion of Campbell, C., is adopted as the opinion of the court 
The judgment is reversed. All concur. 


WILHELM v. SECURITY BEN. ASS'N. No. 18433. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1936. 


Rehearing Denied April 5, 1937, 
104 Southwestern Reporter (2d) 1042. 
1. FRATERNAL. 


Insurance company admitted to do business in state as “fraternal,” and 
licensed as such in another state, must conform to law governing fraternal insur- 
ance associations and make its contracts under the law of state where doing 


business. 


(For other cases, see Insurance, Dec. Dig. § 687.) 
2. FORM OF CONTRACT. 


Statute requiring foreign insurance fraternal society to file copy of contract 
in certain form demands that contract issued by company conform to filed form 


(Mo.St.Ann. § 6005, p. 4577). 


(For other cases, see Insurance, Dec. Dig. § 714.) 
3. FRATERNAL. 


Contract of foréign fraternal insurance society providing for payment of 
benefits from collection from policyholder but not mentioning similar payment 
by other policyholders held not to conform to statute requiring that contract Of 


foreign fraternal insurance society must show that benefits are provided for 


by periodical or other payments by persons holding similar contracts and hence 


liability of society would be deemed that of an old line company (Mo.St.Ann. § 
6005, p. 4577). 
(For other cases, see Insurance, Dec. Dig. § 687.) 


4. FRATERNAL. . 

In suit against fraternal benefit society, where liability was that of old line 
company because of nonconformity with law, regulating contracts of fraternal 
companies, defense that certificate was void under its constitution and by-laws 
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because member committed suicide and beneficiary was not dependent on insured 
as stated in application held not available (Mo.St.Ann. § 6005, p. 4577). 

(For other cases, see Insurance, Dec. Dig. § 687.) 
5. FRATERNAL, 

Renewal of license for many years by insurance commissioner with knowledge 
of form used by fraternal benefit society, where there was no showing policy 
sued on was true copy of that filed in commissioner’s office, held not evidence 
of compliance with statute regulating form of pclicy so as to permit defenses 
available to society as a fraternal society under its constitution and by-laws 
(Mo.St.Ann. § 6005, p. 4577). 

(For other cases, see Insurance, Dec. Dig. § 687.) 


7, FRATERNAL, 


In suit on benefit certificate, holding that fraternal society was liable as an 
old line company because certificate did not comply with law held not violative 
of right of society as against contention its entity as corporation was destroyed 


(Mo.St.Ann. § 6005, p. 4577). 
(For other cases, see Insurance, Dec. Dig. § 687.) 


§, FRATERNAL, 


Statute relating to licensing of fraternal benefit societies and permitting 
companies then licensed to continue business until succeeding April when licenses 
might be renewed and then providing for licensing those not licensed held to 
intend uniform regulations for all fraternal companies and to permit companies 
then licensed to continue until succeeding April after which all companies apply- 
ing for license would be required to comply with statute, as against contention 


of company doing business prior to enactment of statute that it applied only 


to companies not then licensed (Mo.St.Ann. § 5990 et seq., p. 4563 et. seq. § 
6004, p. 4576; § 6005, p. 4577). 

(For other cases, see Insurance, Dec. Dig. § 690.) 

Appeal from Circuit Court, Buchanan County; L. A. Vories, Judge. 

Action by Olive G. Wilhelm against the Security Benefit Association. Judg- 


ment for plaintiff, and defendant appeals. 


Affirmed, 
A. W. Fulton, of Chicago, Ill, Michaels, Blackmar, Newkirk, Eager & 


Swanson, of Kansas City, and Stringfellow & Garvey, of St. Joseph, for appellant. 
John B. Frederick and Elliott & Crouse, all of St. Joseph, for respondent. 
Sperry, Commissioner. 

Plaintiff had a judgment, from which the defendant has appealed. The 


action is based upon a written instrument which the plaintiff alleged was a 


policy of life insurance issued to Arthur F. Geiler and in which plaintiff was 


nominated as beneficiary. The answer alleged that defendant was a fraternal 
benefit society, organized in Kansas and duly licensed in Missouri; that the 
certificate in suit was void because Geiler, in his application therefor, said the 
beneficiary, Olive G. Wilhelm, was related to him as dependent; that in truth 
said beneficiary was not at any time dependent upon Geiler, nor was Geiler 


dependent upon the plaintiff, “at the time said benefit certificate was issued 


or thereafter”; that the answer in the application concerning the relationship 
between Geiler and plaintiff was a warranty, was incorrect, and therefore the 
certificate was void; that the death of Geiler was due to suicide, and pleaded 
sections of its constitution and by-laws. In the application Geiler said that 
plaintiff was related to him “as dependent.” The plaintiff testified in effect 


that she was not at any time dependent on Geiler and that Geiler was dependent 


on her. The defendant argues that upon these facts plaintiff, under the laws 


of Missouri, was an unlawful beneficiary and therefore the certificate was void. 
The defendant’s constitution provides that “death benefits shall be confined 
** * to a preson or persons dependent upon the member or upon whom the 
member is dependent, that it is an incorporated charitable institution. * * *” 
Thus, plaintiff, if Geiler were her dependent, was a proper beneficiary under 


the terms and provisions of defendant's organic law. The plaintiff contends 
that the relationship between Geiler and plaintiff, though incorrectly stated in the 


application and in the policy, does not affect the validity of the contract for the 
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reason that plaintiff was a proper beneficiary under the provisions of the defend- 
ant’s constitution. Defendant also contends that the policy was voided by the 
suicide of insured. We deem it unnecessary to determine these questions for 
the reason that we have concluded that plaintiff’s contention that the contract 
issued to Geiler “subjects the association to the general insurance laws of 
Missouri as to that particular certificate.” 

[1] It is well-settled law in Missouri that even though defendant company 
may be duly licensed as a “fraternal” in another state, and may have been 
admitted to do business as such in Missouri, yet it must come strictly under the 
law of Missouri governing fraternal insurance associations and make its contracts 
under the law. Our Supreme Court held in Ordelheide v. Modern Brotherhood 
of America, 268 Mo. 339, 187 S.W. 1193, 1194, that a fraternal beneficiary asso- 
ciation chartered in lowa and licensed in Missouri could not avail itself of the 
suicide defense because the policy which was issued in that case was made payable 
to the “legal representatives” of insured; that the right of “fraternals” to be exempt 
from the provisions of the general insurance laws of the state requires that such 
companies limit beneficiaries of such policies to certain classes of which legal repre- 
sentatives is not one. 

In Toomey v. Supreme Lodge, K. of P., 147 Mo. 129, 48 S.W. 936, it was held 
that, although the defendant was a fraternal beneficiary company, yet the policy 
sued on was an old-line policy of life insurance and defendant company was liable 
just as an old-line company would be. 

In Aloe v. Fidelity Mutual Life Ass’n, 164 Mo. 675, loc. cit. 686, 55 S.W. 993, 
998, it was held that, although defendant was organized and chartered in Pennsyl- 
vania as an assessment company and was so licensed in this state, yet its character 
was fixed by the kind of policy written; and since the contract failed to show that 
the “benefit is in any manner or degree dependent upon the collection of an assess- 
ment upon persons holding similar contracts,” and its payment depended solely upon 
funds raised by fixed premiums to be paid at stated periods by the insured, it was 
an old-line insurance contract. 

This case is quoted with approval by Judge Bland, of this court, in Wollums 
v. Mutual Benefit Health & Accident Ass’n, 226 Mo.App. 647, 46 S.W.(2d) 259, loe. 
cit. 264, in which case motion for rehearing was denied January 11, 1932. The 
same doctrine is laid down again by this court in Ragsdale v. Brotherhood of Rail- 
road Trainmen, 229 Mo.App. 545, 80 S.W.(2d) 272, loc. cit. 279, a case written by 
Judge Trimble of this court in 1934. It has been so many times held that the char- 
acter of the company and its measure of liability is determined by the policy issued 
and not by its name, constitution, or license, that one could cite such decisions 
almost ad infinitum. 

[2-4] The policy in the instant case does not meet statutory requirements of 
our fraternal beneficiary law. Section 6005, R.S.Mo.1929, Mo.St.Ann. § 6005, p. 
4577, provides that before a foreign fraternal can be licensed in Missouri it must 
file “a copy of its contract, which must show that benefits are provided for by 
periodical or other payments by persons holding similar contracts.” Since the 
contract filed must be in that form, it follows that the contract issued by the com- 
pany must conform to what is filed. Any other holding, in the face of section 6005, 
would permit and encourage such companies, after securing a license, to sell any 
and all kinds of contracts without regard to their terms or character. The state 
would have no control of the company once it had secured its license. The policy 
here sued on provides for payment of the benefit therein mentioned from collection 
of $1.30 per month from the policyholder and nothing is said of any similar pay- 
ment by any other policyholders. The policy issued does not conform to the law 
regulating fraternal beneficiary companies and defendant’s measure of liability is 
that of an old-line company. Keeton v. National Union (Mo.App.) 182 S.W. 798, 
loc. cit. 799. The defenses pleaded are not available to it as pleaded and submitted. 

[5] Appellant says the insurance commissioner has, since 1893, annually renewed 
its license with knowledge that this form of certificate was used and that this is 
evidence that that functionary has construed it as a compliance with the statute. 
There was no proof that the policy in question is a true copy of what is filed in 
the office of the insurance commissioner. Hence no such conclusion may be drawn 
from the facts here. 

[6] Defendant contends that if it is held in Missouri to be liable as an old-line 
company when the certificate is recognized in Kansas, the home of the corporation, 
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to comply with the fraternal insurance laws of that state, it would be violative of 
section 1, article 4, of the Constitution of the United States. That clause has been 
stretched by judicial interpretation to apply to a variety of peculiar situations, but 
we have been referred to no judicial decision holding that it permits the state of 
Kansas to presc ribe the form of insurance contracts that may be sold in Missouri. 
Such a position is scarcely tenable when defendant clamors for its right, under the 
law of Missouri, to escape liability to a beneficiary upon whom insured was depend- 
ent whereas it is admitted such a person is a proper beneficiary under its consti- 
tution and under the fraternal beneficiary insurance laws of its home state. 

[7] It is equally frivolous to argue that a decision holding defendant liable as 
an old-line company on this particular policy is equivalent to destroying its entity 
as a fraternal company. If such be its effect, then this misfortune befell defendant 
before it changed its name to Security Benefit Association and it is immune to fur- 
ther injury. Gruwell v. Knights & Ladies of Security, 126 Mo.App. 496, 104 S.W. 
884. Perchance there may be many certificates of this type outstanding. Even so, 
we see no need for amending the body of the insurance law so as to fit the par- 
ticular type of contract which this, or any of the scores of other insurance com- 
panies doing business in this state, may choose to write. Even Mahomet may be 
required to go to the mountain. 

|8] Defendant seriously urges that since it was doing business in Missouri 
prior to the enactment of section 6005, R.S.Mo.1929 (Mo.St.Ann. § 6005, p. 4577), 
and the language therein used refers only to companies not at that time licensed 
in Missouri, the statute cannot apply to it. age 13, chapter 37, R.S.Mo.1929 (sec- 
tion 5990 et seq. [Mo.St.Ann. § 5990 et seq., 4563 et seq.|), sets up a complete 
scheme for licensing and regulating fraternal henailons companies. Section 6004 

(Mo.St.Ann. § 6004, p. 4576) permitted companies then licensed to continue doing 
Sateen only until the next succeeding April, at which time such license “may” 
be renewed. No absolute right of renewal was granted. The succeeding section 
(6005) provided for licensing those not then licensed. It was undoubtedly the inten- 
tion to make uniform regulations for all fraternal companies. Any other construc- 
tion of the two sections would result in rendering them invalid for lack of uni- 
formity. The policy in question was issued long after the code went into effect and 
therefore is not exempted by other provisions of the section. Furthermore, defend- 
ant’s constitution was amended in 1932, which amendment may have materially 
altered its whole character. It will not be contended, surely, that simply because 
defendant in 1893 met the conditions of our laws, it has acquired a_ perpetual 
franchise to do business in Missouri, and that changes in its organic law, its eco- 
nomic condition, or in the terms of its undertakings may be made and yet our insur- 
ance commissioner must, willy nilly, “rubber stamp” its application for license 
year after year. We refuse to hold that our Legislature enacted such a monstrosity 
and called it law, or that defendant can logically claim to have complied religiously 
with the terms of this statute for twenty-five years, and in the same breath deny 
that it applies to it at all. The supposed construction that the insurance commis- 
sioner may have placed on a policy, a copy of which is not shown to have ever 
been filed in his office, can be no more persuasive of its legality than the assumption 
by both the commissioner and defendant that the latter is under the regulation of 
a statute since its adoption. We hold it was the intention of the Legislature to 
permit companies then licensed to continue under that license until the succeeding 
April and to require all companies thereafter applying for license to comply with 
the terms of section 6005, R.S.Mo.1929 (Mo.St.Ann. § 6005, p. 4577). 


[9] Finally appellant contends that the case was tried below on a different 
theory from that upon which this decision rests and hence cannot here be decided 
on this issue. We do not entirely agree. The petition charged defendant as an 
old-line life insurance company. Defendant pleaded that it is a fraternal beneficiary. 
Plaintiff filed a general denial to the pleaded defense. Be that as it may, this pre- 
cise position was taken by the then defendant in the case of Aloe v. Fidelity Mutual 
Life Ass’n, 164 Mo. 675, loc. cit. 700, 55 S.W. 993, and the Supreme Court, in that 
case, found that such was true, but held that since the judgment in the lower court 
was for the right party and just, although arrived at on a different theory, there 
was no error in rendering the judgment. We so hold in this case. 

The judgment is affirmed. 

Campbell, C., concurs. 

Per Curiam. 
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The foregoing opinion of Sperry, C., is adopted as the opinion of the court, 
The judgment is affirmed. All concur. 


FROM v. GENERAL AMERICAN LIFE INS. CO. No. 29977. 
Supreme Court of Nebraska. May 7, 1937. 
273 Northwestern Reporter 36. 
4. TIME OF DISABILITY. 

Provision in life policy for payment of disability benefits when insured had 
become totally and permanently disabled from original cause occurring or con- 
tracted after first annual premium had been paid on policy held to cover disability 
caused by disease first manifesting itself after payment of first annual premium. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. TIME OF DISABILITY. 

In action for disability benefits under life policy, insurer who had discontinued 
disability payments and assigned as reason therefor that insured was not totally 
and permanently disabled could not assert claim that cause of disability originated 
prior to issuance of policy or payment of first annual premium to avoid liability 
after commencement of action on policy 

(For other cases, see Insurance, Dec. Dig. § 395.) 

8 TOTAL DISABILITY. 

Provision of life policy for payment of disability benefits when insured became 
“totally and permanently disabled” so as to be permanently continuously and wholly 
prevented from pursuing any occupation he/d not to require that insured be abso- 
Jutely and literally helpless and unable to do anything; the words “total and per- 
manent disability” requiring only that insured be disabled by bodily disease from 
performing one or more of necessary acts of his “occupation,” which means the 
occupational employment of insured in which he was engaged or for which he was 
fitted. 

“Total disability” is rarely if ever given strictly literal meaning of 
absolute helplessness or entire physical disability, but means inability to do 
substantially or practically all material acts for transaction of insured’s 
business in customary and usual manner. 

(For other cases, see Insurance, Dec. Dig. § 516). 

10. INSANITY. 

Evidence held to justify judgment in favor of insured under life policy for dis- 
ability benefits on ground that insured who was farmer suffering from mental dis- 
ease was “totally and permanently disabled” within policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 

1. A witness, who is well acquainted with another and has had opportunity 
to observe his ability to perform farm work and labor, may testify with reference 
to such ability or want thereof. 

2. Admission, over objection, of evidence to prove an admitted fact is not 
ground for reversal unless prejudicial to complaining party. 

3. Provision in an insurance policy for payment of disability benefits when 
insured has become totally and permanently disabled, and which further provides 
that the original cause of the disability must have occurred or been contracted after 
the first annual premium has been paid on the policy, covers a disability caused by 
a disease first manifesting itself after the period mentioned. 

4. “Where a party gives a reason for his conduct and decision touching any- 
thing involved in a controversy, he cannot, after litigation has begun, change his 
ground, and put his conduct upon another and a different consideration. He is not 
permitted thus to mend his hold.” Mitchell v. Brotherhood of Locomotive Firemen 
and Enginemen, 103 Neb. 791, 174 N.W. 422. 

5. A party may not complain of court’s refusal to give a requested instruction, 
the substance of which is embodied in the court’s charge to the jury. 

6. Where an insurance policy provides for the payment of disability benefits 
when insured has become totally and permanently disabled from bodily disease, so 
that he is thereby and will be permanently, continuously and wholly prevented from 
pursuing any occupation whatsoever for remuneration or profit, such provision 
does not mean that the insured must be absolutely and literally helpless and unable 
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’ 


to do anything. The term “occupation,” as used in the policy, means the occupation 
or employment of the insured in which he was engaged or tor which he was fitted. 
The words “total and permanent disability” do not mean that the insured must be 
rendered absolutely and totally unable to perform every duty of his occupation in 
order to recover. It is sufficient in that respect if the insured is disabled by bodily 
disease from performing one or more of the necessary acts of his occupation. 

7. Alleged error in allowance of attorney’s fees in an action on an insurance 
policy will not be reviewed by this court unless such question has been first pre- 
sented to the trial court for correction. 

& Evidence examined and he/d sufficient to sustain the verdict. 

Appeal from District Court, Lancaster County; Chappell, Judge. 

Action by Hazel From, guardian of David H. From, an incompetent person, 
against the General American Life Insurance Company. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. . 

Loren H. Laughlin, of Lincoln, and Allen May and J. R. Burcham, both of 
St. Louis, Mo., for appellant. 

Ginsburg & Ginsburg, of Lincoln, for appellee. 

Heard before Goss, C. J., Rose, Good, Day, Paine, and Carter, JJ., and Black- 
ledge, District Judge. 

Goop, Justice. 

In an action on two life insurance policies plaintiff recovered judgment for 
disability benefits and for premiums charged to have been wrongfully exacted on 
such policies. Defendant has appealed. 


International Life Insurance Company issued to David Harold From two pol- 
icies of life insurance, each for $2,500, the first issued in 1925, the second in 1928. 
Each policy provided for the payment of $25 monthly to insured if he should 
become totally and permanently disabled. Each policy provided that disability, to 
be total and permanent, must be such as to cause insured to be wholly disabled by 
bodily injury or disease, so that he is thereby and will be permanently, continuously 
and wholly prevented from pursuing any occupation whatsoever for remuneration 
and profit. There was a further provision that where such disability has existed 
continuously for six months or more, it shall be presumed to be permanent, pro- 
vided that no indemnity be payable for the first six months of such disability. he 
policies also provided that the company would waive payment of any premiums 
falling due subsequent to the date of approval by the company of proof that the 
insured has become permanently disabled as set forth in the policy. The second 
policy contained an additional provision that the original cause of the disability 
must have occurred or been contracted after the first annual premium had been 
paid on the policy. 


In August, 1928, Missouri State Life Insurance Company assumed and agreed 
to carry out and perform all the obligations of both of such policies. On the 7th 
of September, 1933, the defendant, General American Life Insurance Company, took 
over the assets of Missouri State Life Insurance Company and assumed and agreed 
to carry out all the obligations of Missouri State Life Insurance Company with 
reference to the two policies. 

April 1, 1931, David Harold From was adjudged incompetent, and his wife, 
Hazel From, plaintiff herein, was duly appointed and qualified as his guardian. 


In 1930 plaintiff made proof to Missouri State Life Insurance Company that 
was satisfactory to it, showing that insured was totally and permanently disabled. 
That company refused to make payments, however, until a guardian had heen 
appointed for the insured, and. after appointment of the guardian, the payment of 
$50 monthly was made until the assumption of the obligations of the policies by 
the defendant company. Defendant continued to make the payment of $50 each 
month to and including December 12, 1934. Defendant then made some further 
investigation and declined to continue payment of benefits. December 17, 1934, 
defendant wrote insured as follows: 

“We have again reviewed your claim and as a result it has been found neces- 
sary to discontinue further benefits. Premiums falling due hereafter must be taken 
care of by you in the regular manner if your policy is to remain in good standing. 
*** We do not mean to infer that you are now in perfect health or that you may 
not be somewhat partially disabled, but it is our opinion that you are not totally 
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and permanently disabled as defined in your policies.” Payments were thereafter 
discontinued, and this action was brought, with the indicated result. 

From the record it appears that insured was married in 1920; that he and his 
wife engaged in farming; that they were thrifty and successful until November, 
1929, when he had an attack of coma or stuporous condition which lasted for about 
a week; that similar attacks occurred at intervals thereafter; that he lost interest 
in his work; became morbid: seemed to lose affection for his wife and children; 
avoided friends; avoided company; could not work steadily; had hallucinations or 
delysions, and became unable to perform any work of consequence: The medical 
evidence tends to prove that he was and is suffering from dementia precox, which 
is a disease affecting the mind, is progressive in its nature and incurable. Plaintiffs 
evidence tends to prove that insured was totally and permanently disabled from 
1930 to the time of trial. 

{1] Defendant contends that the trial court committed reversible error in per- 
mitting a neighboring farmer of insured to testify and give his opinion as to the 
ability of insured to perform duties of a farmer, and that insured was disabled 
from performing farm labor. Defendant contends that the witness was not an 
expert and is merely permitted to state facts within his personal knowledge, and 
that his conclusion or opinion with respect to matters in issue, or relevant to the 
issues, cannot be received in evidence. 

We think the applicable rule is that a nonexpert witness, who has had oppor- 
tunity for observation and knowledge, may state his opinion as to the appearance, 
state of health and ability of another person to perform work or labor, especially 
where he states the general facts upon which he bases his opinion. One of the 
most common applications of the principle is that a nonexpert may, after detailing 
the facts on which he bases his opinion, give his opinion as to the sanity or insanity 
of another person. This court has held: “A nonexpert witness may testify to a 
conclusion when, from the nature of the subject under investigation, it is not pos- 
sible to lay before the jiry all the facts from which such conclusion is drawn.” 
Missouri P. R. Co. v. Palmer, 55 Neb. 559, 76 N.W. 169. 

In Young v. Beveridge, 81 Neb. 180, 115 N.W. 766, 767, it was held: “The 
ability of a person to perform manual labor is not a matter so exclusively within 
the domain of medical science that witnesses, who were acquainted with him, and 
had opportunity to observe his ability, cannot testify with reference thereto.” 
Among other cases holding to a like tenor are Eastwood v. Klamm, 83 Neb. 546, 
120 N.W. 149; Hilmer v. Western Travelers’ Accident Ass’n, 86 Neb. 285, 125 N.\W. 
535, 27 L.R.A.(N.S.) 319: Clarke v. Irwin, 63 Neb. 539, 88 N.W. 783: Kehl v. 
Omaha Nat. Bank, 126 Neb. 695, 254 N.W. 397; Gartner v. Mohan, 41 S.D. 406, 
170 N.W. 640. See, also, 22 C.J. 618; 3 Jones, Commentaries on Evidence, p. 2306. 
We think the trial court did not err in this respect. 


[2, 3] Defendant asserts that the trial court erred in admitting over objection 
the decree of the court appointing insured’s wife as guardian for insured. The 
pleadings admit that insured has been placed under guardianship, and it is insisted 
that tke court should have excluded the evidence offered to prove an admitted fact. 
Defendant cites as authority for this proposition Thompson v. Colfax County, 106 
Neb. 351, 183 N.W. 571. The holding in that case is that it was not error to exclude 
such testimony, but, even if the admission of the decree was technically erroneous, 
it is no ground for reversal, unless it was prejudicial to the defendant. The plead- 
ings admit that the insured was under guardianship. The record discloses that 
defendant had admitted insured’s total disability and had paid benefits for a period 
of 15 months. The evidence also clearly shows that the only disability of insured 
was from his mental disease. Clearly, the admission of the decree could not have 
been prejudicial to the defendant because it related to a time long anterior to the 
commencement of this action and to a time when the insurance company, predeces- 
sor of defendant, insisted upon the appointment of a guardian before it would 
make the payments. It is a rule that harmless error will not work reversal of a 
judgment. 

[4] Defendant argues that there can be no recovery of disability benefits under 
the second policy of insurance which contains the provision that the original cause 
of the disability must have occurred or been contracted after the first annual pre- 
mium had been paid on the policy. There is evidence to the effect that dementia 
precox, the disease from which insured was suffering, is an inherited disease, and 
it is contended, therefore, that the original cause of the disease antedated the issu- 
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ance of the policy. It is no doubt true that an insurance company may limit its 
liability for disability benefits to a disease or condition or cause arising subsequent 
to the issuance of the policy. However, we think the general rule applicable is 
that the disease or cause must have been one which had manifested itself prior 
to the time, fixed in the policy, when the cause should first exist. 

In Davidson v. First American Ins. Co., 129 Neb. 184, 261 N.W. 144, 145, it was 
held: “A provision in a policy of insurance indemnifying the insured for loss of 
time * * * from any bodily sickness or disease * * * which is contracted and begins 
after this policy has been in continuous force for not less than fourteen days covers 
sickness or disease first manifesting itself after such period, although the medical 
cause may have antedated the policy.” Even in one of the cases cited by defendant, 
Valencia v. Continental Casualty Co., 127 Neb. 820, 257 N.W. 57, it .was held, in 
effect, that a policy, providing for benefits for bodily sickness, which is contracted 
and begins after the date of the policy, covers disease or sickness first manifesting 
itself after such period, although medical cause may have antedated issuance of 
the policy. This is undoubtedly the rule in Nebraska, as well as in most juris- 
dictions. In the instant case there is no contention that the disease of dementia 
precox ever manifested itself in insured until November, 1929. 

[5, 6] Moreover, there is another reason why this contention is not available 
to defendant in the instant case. After it had paid disability benefits for a period 
of 15 months, defendant discontinued the payments and gave as the only reason for 
the discontinuance that insured was not totally and permanently disabled, and did 
not claim that the cause of his disability originated prior to the issuance of the 
policy or the payment of the first annual premium. It has long been a rule in this 
jurisdiction that, “Where a party gives a reason for his conduct and. decision touch- 
ing anything involved in a controversy, he cannot, after litigation has begun, 
change his ground, and put his conduct upon another and a different consideration. 
He is not permitted thus to mend his hold.” Mitchell vy. Brotherhood of Loco- 
motive Firemen and Enginemen, 103 Neb. 791, 174 N.W. 422, 423; Hamblin v. 
Equitable Life Assurance Society, 124 Neb. 841, 248 N.W. 397; Pittenger v. Salis- 
bury & Almquist, 125 Neb. 672, 251 N.W. 287; McDowell v. Metropolitan Life Ins. 
Co., 129 Neb. 764, 263 N.W. 145; Ballou v. Sherwood, 32 Neb. 666, 49 N.W. 790, 
50 N.W. 1131; Powers v. Bohuslav, 84 Neb. 179, 120 N.W. 942. 

[7] Defendant argues that the court committed error in the giving and refusing 
of instructions. So far as the instruction refused is concerned, the court, in fact, 
embodied it, in almost identical language, in one of the instructions which it gave. 

[8] Complainant is made of instructions Nos. 7, 8 and 9, given by the court. 
It is contended, first, that the court, in defining total disability, did not attempt to 
define the term “permanent,” and thus the meaning of the term “permanent dis- 
ability” was not given to the jury. By instruction No. 5 the court informed the 
jury that the burden rested on plaintiff to prove by a preponderance of the evidence 
that insured “was totally and permanently disabled * * * by reason of a mental dis- 
ease on and since December 12, 1934, to and including this date” (May 7, 1936). 
In no instruction requested by defendant was the term “permanent” defined. The 
word “permanent” is one of common use, and we think that the jury could not have 
been misled by failure of the court to give a definition of that term. Moreover, the 
policy provided that, if total disability existed for a period of six months, it would 
thereby be presumed to be permanent, so that where the court, by its instructions, 
required proof, by a preponderance of the evidence, of total disability existing from 
December 12, 1934, to May, 1936, and if the jury so found, it would, in effect, under 
the policy be equivalent to permanent disability. The instruction was not prejudicial 
in this respect. 

Defendant also contends that the instruction was erroneous in that it permitted 
the jury to find that there was total disability if insured was unable to perform the 
substantial duties of his business or occupation. The evidence shows that insured 
was a farmer; that he was not acquainted with, was not fitted for, and had no 
other business than that of a farmer. 


The rule as stated by the court is substantially in compliance with that laid 
down in Hamblin v. Equitable Life Assurance Society, supra, and in Oswald v. 
Equitable Life Assurance Society, 128 Neb. 173, 258 N.W. 41. In the Hamblin 
Case, 124 Neb. 841, at page 845, 248 N.W. 397, 399, it was said: “The term ‘total 
disability’ is rarely, if ever, given a strictly literal meaning of absolute helplessness 
or entire physical disability, but rather inability to do substantially, or practically, 
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all material acts for the transaction of insured’s business in the customary and usual 
manner. * * * Sound reason and the great weight of authority sustain this view.” 
A like holding was made in Oswald v. Equitable Life Assurance Society, supra. 
We think the term “total disability” was properly defined as applied to the facts 
in the instant case. If defendant had desired a more definite statement as to the 
meaning of the term “permanent,” a request therefor should have been made in 
proper form. Instructions refused and given disclose no prejudicial error. 

[9] Defendant complains that the allowance made plaintiff for attorney’s fee 
was excessive. That question is not properly before this court. We do not find that 
the question was called to the attention of the trial court either in the motion for 
a new trial or otherwise. This is a court of review, and if it were believed that 
the court committed error in this respect, the matter should have been submitted 
to the trial court for action before bringing the question to this court for consider- 
ation. 

[10] Finally, defendant complains that the evidence is insufficient to sustain the 
verdict that plaintiff was totally and permanently disabled, within the meaning of 
the policies. As heretofore pointed out, it had been determined and accepted by 
Missouri State Life Insurance Company, which was in privity with defendant in 
this case, that total and permanent disability had existed. Defendant admitted that 
such condition existed for a period of 15 months and made the payments, as pro- 
vided for in the policies. There is nothing in the evidence that shows there has 
been any change for the better in insured’s condition since the original allowance of 
the claim by defendant’s predecessor in interest, and the evidence, as a whole, is 
sufficient to sustain the finding that insured is and has been totally and permanently 
disabled from December 12, 1934, to the time of trial of this action. 

It is conceded by defendant, that, if plaintiff is entitled to recover for the dis- 
ability benefits under both of the policies, then he is entitled to recover for the 
premiums on the policies exacted by defendant subsequent to December 17, 1934. 

The record appears to be free from prejudicial error. 


Affirmed. 


FALKINBURG v. PRUDENTIAL INS. CO. OF AMERICA. No. 29903. 
Supreme Court of Nebraska. May 21, 1937. 
273 Northwestern Reporter 478. 


1. SUICIDE. : aa ; , 

In action on life policy wherein defense is suicide and only available evidence 
is circumstantial, great latitude is allowed in admission of evidence. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

2. SUICIDE. ; a : 

In action on life policy wherein defense was suicide, testimony as to prior 
physical and mental health of insured held admissible. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

3. BURDEN OF PROOF. 

In action on life policy, insurer has burden to prove by preponderance of 
evidence controverted defense that insured died as result of suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Syllabus by the Court. 

1. In an action on a life insurance policy, where the defense is suicide, and 
the only available evidence is circumstantial, great latitude is allowed in the 
admission of evidence. 

2. In such a case, testimony as to the prior physical and mental health of the 
insured is relevant and admissible. ; 

3. A communication by a patient to his physician, necessary for the perfor- 
mance of professional services, is ordinarily privileged by the statute forbidding 
the disclosure of confidential communications between physician and patient. 

4. The object of the statute forbidding the disclosure of a professional com- 
munication between patient and physician is not to disqualify the physician as 
a witness, but to enable the patient to secure medical services without fear of 
betrayal. J . 

5. A patient may waive the privilege and permit the physician to testify. . 

6. An applicant for a policy of insurance may as a part of the contract waive 
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the statutory prohibition of his physician to testify concerning confidential com- 
munications, and the waiver binds those claiming any interest under the policy. 

7. The trial court may in its discretion admit as evidence models and dia- 
grams prepared by a witness to illustrate his testimony. Such exhibits depend 
upon the verity of the supporting testimony. 

8. It is not prejudicial error or an abuse of discretion for the trial court to 
exclude as evidence models and diagrams, where they are used by the witness 
as a part of his testimony before the jury. 

9. It is within the discretion of the trial court to permit evidence of experi- 
ments to illustrate matters of testimony, but the discretion should be exercised 
with equal consideration for the parties. 

10. The presumption against death by suicide prevails when the cause of 
death is unknown, but disappears when evidence is introduced tending to show the 
cause of death. 

11. “In an action upon a policy of life insurance, the burden of proof is 
upon the defendant to prove by a preponderance of the evidence a controverted 
defense that the assured died as the result of poison, self-administered with 
suicidal —. Schrader v. Modern Brotherhood of America, 90 Neb. 683, 134 
N.W. 267. 

12. An instruction, though erroneous, is not prejudicial unless it affects 
adversely the substantial rights of the appellant. 

13. Statements of the insured, upon disscovery immediately after being shot, 
relative to the circumstances are admissible as a part of the res geste. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Ethel R. Falkinburg against the Prudential Insurance Company 
of America. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Young & Williams, of Omaha, for appellant. 

Brome & Thomas and Harold A. Moore, all of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, Paine, and Carter, JJ. 


PHILADELPHIA LIFE INS. CO. v. BEARD et al. 
FIDELITY MUT. LIFE INS. CO. v. SAME. Nos. 225, 226. 
Court of Errors and Appeals of New Jersey. April 30, 1937. 


191 Atlantic Reporter 847. 
ASSIGNMENT. 

Where insured for a consideration assigned as collateral security policies on 
his life, one of which was payable to his wife as his beneficiary, and the other 
to his administrators, executors, and assigns, and wife, who was also executrix, 
signed the assignment, assignee held entitled to proceeds, as against the wife. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

Appeal from Court of Chancery. 

Interpleader suits by the Philadelphia Life Insurance Company and by the 
Fidelity Mutual Life Insurance Company against Rebecca Beard and the 
Guarantee Trust Company, which were consolidated for trial and heard together. 
From a decree in each suit in favor of the trust company, the defendant Beard 
appeals. 

Affirmed. 

Morris Bloom, of Atlantic City, for appellant. 

John D. McMullin, of Atlantic City, for respondent Philadelphia Life Ins. Co. 
:, Thompson & Hanstein, of Atlantic City, for respondent Fidelity Mut. Life 
ns. Co. 

Cole & Cole, of Atlantic City, for respondnt Guarantee Trust Co. 

Per Curiam. 

This appeal brings up two decrees of the Court of Chancery, advised by 
Vice Chancellor Sooy, who filed conclusions, which are not reported. 

These are two separate interpleader suits involving the right to the proceeds 
of two life insurance policies. 

By consent, they were consolidated for trial and heard together. In the 
first suit the Philadelphia Life Insurance Company paid into court $9,000, and 
in the second suit the Fidelity Mutual Life Insurance Company paid into court 
$2,000, being the amounts payable under the respective policies issued by said 
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companies on the life of Louis Beard, Rebecca Beard, the widow of the insured, 
was the beneficiary under the first, and “the administrators, executors and 
assigns of the insured” was the beneficiary under the second policy. 

The widow and the Guarantee Trust Company of Atlantic City, successor 
assignee of the policies, are claimants to the funds, 

The widow’s statement of claim as to the first policy is that she is the 
beneficiary thereunder and entitled to the funds thereof, and as to the other 
policy, that the amount is due and payaable to her, either individually or as 
executrix of her her husband's estate. 

The Guarantee Trust Company’s statements of claim, as to the Philadelphia 
Life Insurance Company, set up the fact (established at the final hearing) that 
Louis Beard, being indebted to the Seaside Trust Company of Atlantic City 
in a sum in excess of $12,000, assigned that policy to said trust company as 
collateral security and that Mrs. Beard joined in the assignment; that the 
Guarantee Trust Company succeeded to the rights of the Seaside Trust Company; 
that there was due more than $12,000; that the estate of Louis Beard was 
insolvent. 

As to the Fidelity Mutual Life Insurance Company policy, the Guarantee 
Trust Company claimed the fund also by virtue of an assignment of that policy 
directly to it, alleging that this assignment was also signed by Mrs. Beard, with 
like averments of insolvency of the estate of Louis Beard. 

The appellant, Mrs. Beard, contended that she received no benefit from the 
assignments, that there was no consideration therefor, and that she never signed 
the assignments and that they were therefore void as to her. 

The learned Vice Chancellor found that there was consideration; that the 
denial by the appellant that she signed the assignments was a deliberate false- 
hood, and that under the law and facts the amount of each policy was the 
property of the Guarantee Trust Company, and that the balance on deposit, 
with accumulated interest, should be paid to the Guarantee Trust Company. 

From the decrees thus advised by the Vice Chancellor, the widow, Mrs. 
Beard, appeals. 

We have carefully examined the proofs and the law submitted by counsel for 
the respective parties and have reached the conclusion that the Vice Chancellor 
was fully justified in his findings of the essential facts and correct in his applica- 
tion of the law to the facts so found. 

The decree is, therefore, affirmed. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Lloyd, Case, 
Bodine, Donges, and Heher, and Judges Hetfield, Dear, Wells, Wolfskeil, Rafferty, 
Cole—14. 


For reversal: None. 


FOSTER v. WASHINGTON NAT. INS. CO. No. 438. 
Supreme Court of New Jersey. May 20, 1937. 
192 Atlantic Reporter 59, 
1. EVIDENCE. 
Evidence he/d to sustain finding that application for life policy was signed by 


insured, as against contention that policy was void because application was not 
signed by insured. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. INCONTESTABILITY. 


Where statute required life policy to contain incontestable clause which did not 


except fraud, insurer could not, after expiration of contestable period, defend on 
ground that insured made material misrepresentation in application, notwithstand- 
ing incontestable clause of policy excepted fraud (Comp.St.Supp.1930, § 99—94). 


(For other cases, see Insurance, Dec. Dig. § 400.) 


3, CONTROL AND REGULATION, 


Business of life insurance is affected with public interest and is, in exercise of 
police power, subject to reasonable control for public good. 
(For other cases, see Inswrance, Dec. Dig. § 3.) 
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4, CONTROL AND REGULATION. 

Foreign life insurance companies are, in exercise of their corporate rights and 
powers within state, subject to legislative powers of state (Const. art. 4, § 7, par. 
11). 

(For other cases, see Insurance, Dec. Dig. § 17.) 

6. WAIVER. 

Law treats life insurance contract as embodying statutory incontestable clause 
and resolves apparent conflict between clause and policy in favor of statute (Comp. 
St.Supp.1930, § 99—94). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

7. WAIVER. 

Statutory requirement of incontestable clause of life policy cannot be waived 
and insurer is estopped from asserting waiver (Comp.St.Supp.1930, § 99—94). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

8 STATUTE. 

Statute requiring life policy to contain clause rendering it incontestable after 
it has been enforced during lifetime of insured for two years, except for nonpay- 
ment of premiums or violation of express condition relating to hazardous travel, 
residence, or occupation, held reasonable exercise of legislative power (Comp.St. 
Supp.1930, § 99—94). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

9, INCONTESTABILITY. 

Statutory life policy incontestable clause does not operate as absolute waiver 
of all defenses and thus condone fraud, but rather recognizes fraud and all other 
defenses and provides ample time and opportunity within which they may be, but 
beyond which they may not be, established (Comp.St.Supp.1930, § 99—94). 

(For other cases, see Insurance, Dec. Dig § 400.) 

10. WAGER CONTRACT. 

Where insured procured life policy and designated cousin as beneficiary and 
policy was negotiated by insurer’s agent and not beneficiary, insurer could not 
avoid life policy on ground that beneficiary was guilty of wagering, speculating, 
and gambling on insured’s life, notwithstanding beneficiary paid premiums. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

ll. WAGER CONTRACT. 

_ Fact that beneficiary paid premiums on life policy was not conclusive of 
factual issue as to whether beneficiary was guilty of wagering, speculating, and 
gambling on insured’s life, where insured herself procured policy which was negoti- 
ated by insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

Appeal from District Court of Trenton. 

Action by Edward Foster against the Washington National Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals, 

\ffirmed, 


Argued October term, 1936, before Trenchard, Bodine, and Heher, JJ. 
Katzenbach, Gildea & Rudner, of Trenton, for appellant. 

Charles J. Falcey, of Trenton, for respondent. 

HEHER, Justice. 


Plaintiff sues upon a policy of insurance in the sum of $276, issued by defend- 
ant, on November 14, 1932, upon the life of his first cousin, Anna Lipshutz. The 
insured died on August 5, 1935. 


The agreed state of the case discloses that “the policy was payable ‘to the 
executor or administrator of the insured, unless payment be made under the 
provisions’ ” of the “facility of payment” clause therein contained, and that it also 
“contained a request that in the event of the death of the insured, the proceeds 
shall be paid” to plaintiff. No claim is asserted on behalf of a personal repre- 


sentative of the deceased. Finding a misstatement of the age of the insured (plain- 


tiff does not complain of this), the district court judge, in accordance with the 


provisions of the policy, awarded judgment for the amount “the premium would 
have purchased at the correct age.” Defendant appeals. _ ; 
The first insistence of appellant is that “no application for insurance signed 
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by the insured or by any person duly authorized by her was submitted” to it, and 
the policy was therefore “void and a complete nullity.” 


[1] Assuming the legal sufficiency of this proposition, if factually well-founded 
there was evidence to support a finding that the application for the policy was in 
fact signed by the insured. It is certified in the state of the case that appellant’s 
“agent called to see Mrs. Lipshutz (the insured) and obtained her application for 
a policy insurance.” There were appended to the application what purport to be 


the insured’s mark and the signature of the agent as a witness to the making 


thereof. And the testimony of the deceased's husband sustains an inference that 
deceased affixed her mark to this instrument. 

[2] Secondly, it is urged that the insured, in the application for insurance, 
“made material misrepresentations” respecting “other insurance carried by her 
* * * medical treatment received by her and ailments suffered by her for a period 


of five years prior to the making” thereof, and the state of her health “on the date 
of the policy.” 


But, at the time of the insured’s death, the policy had become “incontestable” 
within the intendment of section 94 of the act relating to insurance (2 Comp.St. 
1910, p. 2868, § 94), as amended by chapter 179 of the Laws of 1925 (P.L. p. 436 
[Comp.St.Supp.1920, § 99—94]), providing that no policy such as this shall be 
issued or delivered within this state, unless it shall contain, inter alia, a provision 
that, “after it has been in force during the lifetime of the insured a specified time, 
not later than two years from its date,” it “shall be incontestable, except for non- 
payment of premiums and for violation of its express conditions, if any, relating 
to hazardous travel, residence or occupation, in which case the liability of the com- 
pany may be limited to a definitely determinable reduced amount, which shall not 
be less than the full reserve for the policy and any dividend additions, and except 
also, at the option of the company, with respect to provisions relative to benefits 
in the event of total and permanent disability, and provisions which grant additional 
insurance specifically against death by accident.” 

Here the policy contained a condition broader than the statutory prescription 
adverted to, i. e., that it should be incontestable after it had been in force, during 
the lifetime of the insured, for a period of two years from the date of issue, 
“except for non-payment of premiums, fraud or misstatement of age”; and appellant 
argues that the statutory provision constitutes “a mere prohibition against the issu- 
ance of a policy containing terms with respect to incontestability otherwise than as 
set forth in the statutes,” and that, since the section “does not declare the legal 
consequences of the use of any provisions in conflict with the Act, the clause in 
the policy in suit must be declared to be valid.” It is pointed out that the act 
“contains no penalties and does not declare the legal effect of policies issued con- 
trary” thereto; and that, in any event, “the mere fixing of penalties cannot have 
the legal effect of declaring contracts or parts of contracts void.” 

{$, 4] We perceive nothing of substance in this contention. The legislative 
design plainly was to incorporate the statutory incontestability clause in the 
contract of the parties. Hollin v. Essex Mutual Benefit Ass’n, 88 N.J.Law, 204, 
9 A. 71. The absence of sanctions merely serves to emphasize the legislative 
purpose that this term, by force of the statute, shall enter into and become a 
part of the contract. The business of life insurance is affected with a public 
interest, and is therefore, in the exercise of the police power, subject to reason- 
able control for the public good. McCarter, Attorney-General, v. Firemen's 
Insurance Co., 74 N.J.Eq. 372, 73 A. 80, 414, 29 L.R.A.(N.S.) 1194, 135 Am.St.Rep. 
708, 18 Ann.Cas. 1048; German Alliance Insurance Co. v. Lewis, 233 U.S. 389, 34 
S.Ct. 612, 58 L.Ed. 1011, L.R.A.1915C, 1189; National Union Fire Insurance Co. 
v. Wanberg, 260 U.S. 71, 43 S.Ct. 32, 67 L.Ed. 136; Whitfield v. Zitna Life Insur- 
ance Co., 205 U.S. 489, 27 S.Ct. 578, 51 L.Ed. 895. The common interest vindicates 
the incidental restraint upon the liberty of contract. Compare P. Bronstein & 
Co. v. Hoffman, 117 N.J.Law, 500, 189 A. 121. This alone affords an adequate 
basis for the legislative prescription of a standard form of insurance policy. But 
it is also pertinent to observe that there is reserved to the state (by article 4, 
section 7, paragraph 11 of the State Constitution) the power to repeal or alter, 
at the will of the legislature, the laws creating corporations and conferring cor- 
porate powers; and that foreign life insurance companies are, in the exercise 0! 
their corporate rights and powers within this state, subject to its legislative 
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powers. Hooper v. California, 155 U.S. 648, 15 S.Ct. 207, 39 L.Ed. 297; Norfolk 
& Western R. R. Co. v, Pennsylvania, 136 U.S. 114, 10 S.Ct. 958, 34 L.Ed. 394. 
[5-7] Public policy will not permit the setting at naught of a statutory pro- 


vision of this character. An agreement in disregard of the legislative mandate 
is ultra vires. The inclusion of such a term is imperative; and the law therefore 
treats the contract as embodying the statutory clause, and resolves the apparent 
conflict in favor of the statute. The inconsistent provisions written in the policy 


yield to it. There can be no waiver of the statutory condition. The policy of 
the law forbids it, and the assurer is estopped from asserting it. This is in con- 
sonance with the principle of Hollin v. Essex Mutual Benefit Ass’n, supra, where 
the instrument executed by the parties did not contain any of the statutory 
terms. It was there held that these terms were nevertheless a part of the con- 
tract, and that their omission from the policy did not render it “illegal or void.” 

[8-9] The statutory provision in question is a reasonable exercise of legislative 


power. It does not operate as an absolute waiver of all defenses, and thus to 


condone fraud. Rather it “recognizes fraud and all other defenses,” but pro- 
vides “ample time and opportunity within which they may be, but beyond which 
they may not be, established. It is in the nature of, and serves a similar purpose 
as, statutes of limitations and repose, the wisdom of which is apparent to all 
reasonable minds.” Drews v. Metropolitan Life Insurance Co., 79 N.J.Law, 398, 
75 A. 167, 168; Prudential Insurance Co. v. Connallon, 108 N.J.Eq. 316, 154 A. 729. 

{10, 11] Lastly, it is urged that plaintiff had “no insurable interest in the life 
of the insured,” and, in respect thereof, was guilty of “wagering, speculating and 
gambling on the life of the insured.” 

We find in the state of the case a factual basis for the contrary finding in 
the court below. There was evidence that the insured herself procured the 
policy, and, in the designation of plaintiff as beneficiary, was moved by kinship 
and a sense of dependency. The policy was negotiated by defendant’s agent, 
not by plaintiff. The fact that plaintiff paid the premiums thereon is not, under 
the circumstances disclosed by the state of the case, conclusive of this factual 
issue. Compare Howard v. Commonwealth Beneficial Ass’n, 98 N.J.Law, 267, 
118 A. 449; Thomas vy. National Benefit Ass’n, 84 N.J.Law, 281, 86 A. 375, 46 L.R.A. 
(N.S.) 779, Ann.Cas.1914D, 1121; Thomas vy. National Benefit Ass’n, 81 N.J.Law, 
349, 79 A. 1042; Vivar v. Knights of Pythias, 52 N.J.Law, 455, 456, 20 A. 36. 

Judgment affirmed, with costs. 


MARTIN TUCKER, Respondent v. FRANK J. BELTRAMO, Inc., Appellant. 
No. 76. 
Court of Errors and Appeals of New Jersey. May 19, 1937. 
192 Atlantic Reporter 62. 

Appeal from Supreme Court. 

Merritt Lane, of Newark, for appellant. 

Isadore Rabinowitz, of Paterson, for respondent. 

Per Curiam. 

The judgment under review herein should be affirmed for the reasons 
expressed in the opinion delivered by Mr. Justice Heher in the Supreme Court, 
reported at 117 N.J.Law, 72, 186 A. 821. 

For affirmance: The Chancellor, The Chief Justice, Justices Trenchard, 
Parker, Lloyd, Case, and Perskie, and Judges Hetfield, Dear Wells, Wolfskeil, 
Rafferty, and Cole—13. 


For reversal: None. 


IN re WISNIEWSKI’S ESTATE. 
Surrogate’s Court, Erie County. March 19, 1937. 
295 New York Supplement 138. 
OWNERSHIP. 


Two industrial life policies, containing facility of payment clause, proceeds 
of which were, under agreement made at time of issuance of policies in presence 
of insured, insurer’s agent, and beneficiary, to be paid to beneficiary who was to 
pay therefrom expenses of burial of insured held not property of insured, and 
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hence city was not entitled to refund of moneys advanced to insured in his life- 
time through a relief bureau (Public Welfare Law, § 129). 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Proceeding in the matter of the estate of Ambrose Wisniewski, deceased, 
wherein the City of Buffalo ‘filed a claim under section 129 of the Public Welfare 
Law for a refund of moneys advanced to deceased. 

City’s claim dismissed and decree entered in accordance with opinion. 

Victor B. Wylegala, for Buffalo, for administratrix. 

Gregory U. Harmon, Corporation Counsel, of Buffalo (Gerald J. Shields, of 
Buffalo, of counsel), for City of Buffalo. 

Hart, Surrogate. 

This is a claim by the city of Buffalo for a refund of moneys advanced to 
the deceased through a World War veterans’ relief bureau of said city in the 
amount of $205.03, by virtue of section 129 of the Public Welfare Law. 

Two industrial policies were issued on the life of the deceased by the 
Prudential Insurance Company. Because of the intervention by the city of 
Buffalo the Prudential Insurance Company did not pay the proceeds of the 
policies under the facility of payment clause, but to the administrator of the 
insured’s estate. 

The testimony discloses that an agreement was made at the time the policy 
was issued, in the presence of the insured, the agent for the Prudential Insur- 
ance Company, the insurer, and Pelagia Bromberek, to the effect that the 
proceeds of the policy were to be paid to the last-named party, she, however, 
to pay therefrom the expenses of burial of the decedent insured. 

These policies, therefore, were not the property of the decedent and not 
subject to section 29 of the Public Welfare Law. See Shea v. United States 
Industrial Ins. Co., 23 App.Div. 53, 48 N.Y.S. 548; Matter of O’Neill’s Estate, 
143 Misc. 69, 255 N.Y.S. 767; Tarasowski vy. Prudential Insurance Co., 113 Misc. 
248, 184 N.Y.S. 264. 

Claim of the city of Buffalo is, therefore, dismissed. The proceeds of the 
policies, minus the amount of the expense of the burial of the decedent, is the 
property of Pelagia Bromberek 

Let a decree enter accordingly. 


SIFF v. TRAVELERS’ INS. CO. 
Supreme Court, Trial Term, Rockland County. April 29, 1937. 


295 New York Supplement 405. 
TOTAL DISABILITY. 

Evidence that insured acted as financial secretary for soldier’s organization, 
operated automobile parking space for compensation, had been employed as a spe- 
cial police officer for compensation, drove automobile, engaged in competitive 
sports, played drum in band which participated in parades, and had stated in four 
applications for chauffeur’s license that he was not suffering physical or mental 
disability, precluded recovery of disability benefits under disability clause of life 
policy covering disability wholly preventing insured from engaging in any occu- 
pation or employment. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Action by Jessee S. Siff against the Travelers’ Insurance Company. On 
defendant’s motion to set aside verdict for plaintiff and to dismiss plaintiff’s com- 
plaint. 

Verdict set aside, and complaint dismissed. 

J. Leon Israel, of New York City, for plaintiff. 

William A. Roe, of New York City, for defendant. 


LOCOMOTIVE ENGINEERS MUT. LIFE & ACCIDENT INS. ASS’N 
v. LOCKE et al. 
Supreme Court, Appellate Division, Fourth Department. May 12, 1937. 
295 New York Supplement 689. 
1, ASSIGNMENT. 


Separation agreement providing for assignment of certificate of life insurance 
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to wife and for maintenance of certificate by husband held to vest in wife the right 
to insurance represented by original certificate. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. ASSIGNMENT. 

Wife's rights, under separation agreement providing for assignment of cer- 
tificate of life insurance to wife and for maintenance of certificate by husband, to 
insurance represented by original certificate, were not cut off by surrender of 
original certificate and substitution of new certificate in which different beneficiary 
was designated, where association’s constitution preserved vested rights acquired by 
contract and attaching to old certificates. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

Appeal from Trial Term, Erie County. 

Interpleader action by the Locomotive Engineers Mutual Life & Accident Insur- 
ance Association against Melissa I. Locke and Georgina Putnam. From a judg- 
ment of the Supreme Court adjudging that Georgina Putnam recover from the 
plaintiff the sum of $1,425 with interest from November 12, 1935, and directing the 
plaintiff to pay to Georgina Putnam the proceeds of the policy of insurance which 
was the subject of the action, Melissa I. Locke appeals. 

Reversed, and judgment ordered for Melissa I. Locke. 

Argued before Sears, P. J., and Edgcomb, Crosby, Lewis, and Cunningham, 
i. 

Walter F. Hofheins, of Buffalo, for defendant-appellant Locke. 

George E. Phillies, of Buffalo, for defendant-respondent Putnam. 

Lewis, Justice. 

3v its complaint in this interpleader action the relief sought by the plaintiff 
insurer is—‘“That the’ plaintiff may be ordered and directed to pay the amount of 
the proceeds of said policy of insurance, to-wit, the sum of $1369.50, into court, 
and that the said defendants, and each of them, may be ordered and decreed to 
interplead and settle between themselves the rights or claims to the money due 
under said policy of insurance.” Upon issues framed by answers interposed by 
the two defendants—each of whom lays claim to the proceeds of the policy in 
suit—judgment has thus far proceeded in favor of the defendant Georgina Putnam. 

On March 28, 1918, the plaintiff Insurance Association issued to Earl Locke, 
now deceased, a certificate of life insurance—“Certificate No. 224165”—in which 
his wife, the defendant Melissa I. Locke, was named as beneficiary. Thereafter, 
on lune 2, 1927, while the certificate of insurance was still effective, the assured 
and his wife executed a separation agreement containing among other covenants, 
the following: “9. The husband * * * represents that he has heretofore insured 
his life for $1500.00. In Locomotive Engineers Mutual Life and Accident Insur- 
ance Association under Certificate No. 224165, Division No. 533, dated March 
28th, 1918, payable to Isabel Locke, wife * * * and the husband in order to provide 
for the separate support and maintenance of the said wife, after his death, will 
cause the said policies of insurance to be assigned to the wife in the event that 
said policies are not already and now payable to the wife, and the husband 
covenants and agrees that he will at all times hereafter maintain said insurance 
above mentioned in full force and effect in favor of the wife, and that he will 
promptly and punctually pay the premiums therein as and when they and it shall 
severally become due and payable.” 

The defendant Locke now claims that by this agreement she acquired for value 
a vested interest in the insurance represented by the original certificate and that 
the agreement constituted an equitable assignment of such insurance, thus depriving 
the assured of his right to subsequently change the beneficiary. 

Following the execution of the separation agreement, the assured and his wife 
lived apart until his death.. Meantime he had taken up his residence as a boarder 
at the home of the defendant Georgina Putnam. In support of Mrs. Putnam’s 
present claim, she asserts that in September, 1933, at the instance of the assured 
and upon his oral agreement that he would protect her financially during her life- 
time and would make available to her the proceeds of his life insurance in the 
event of his death, she sold at less than its true worth a confectionery business 
which she had conducted for a number of years. With the proceeds from this sale 
she established a boarding house, where the assured lived until his death. 

It also appears that in 1933 the constitution and by-laws of the plaintiff 
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Insurance Association were amended to accomplish an increase in premium rates. 
As an incident to this change the plaintiff association required that all certificates 
then outstanding should be surrendered in exchange for new certificates to be 
issued either for the same amount of insurance—which called for an assessment 
for the increased premium—or for insurance in an amount less than the original 
certificate if the member chose to pay the old premium rate. To make such a 
change in the instance of Certificate No. 244165, which was still effective and held 
by the assured, one of plaintiff's representatives called upon him at the home of the 
defendant Putnam. At that time the assured stated in her presence that although 
Mrs. Putnam was not related to him by blood, she was dependent upon him and 
that “he had promised to see (her) through.” He stated further that he would 
accept a new certificate from the plaintiff in the event the defendant Putnam was 
named as beneficiary. A new certificate was later issued by the plaintiff in accord 
with the assured’s instructions and is the basis of the defendant Putnam’s present 
claim as the beneficiary named therein. 

Our determination of the issues between these two interpleaded defendants 
turns upon the question whether the defendant Locke acquired under the separation 
agreement of 1927 a vested interest in the insurance which the original 1918 cer- 
tificate represented, sufficient in law to survive the issuance by the plaintiff in 1933 
of the new certificate upon which rests the present claim of the defendant Putnam. 

It must be conceded at the outset that legal consideration for the separation 
agreement of 1927 is afforded by the mutual covenants expressed within its terms. 
We also find in the agreement a covenant by the assured at all times thereafter to 
maintain the insurance in full force and effect in favor of the defendant Locke—“in 
order to provide for (her) after his death.” 

We regard this contract and its legal effect upon the insurance which is the 
subject of this action, as controlled by the rule in Stronge v. Supreme Lodge 
Knights of Pythias, 189 N.Y. 346, at page 351, 82 N.E. 433, 434, 12 L.R.A.(N.S.) 
1206, 121 Am.St.Rep. 902, 12 Ann.Cas. 941: “Thus assuming that a contract was 
made by a member for a valuable consideration to take out a certificate for the 
benefit of appellant, it seems to us very clear that after the certificate has been 
taken out and the consideration fully furnished by the beneficiary, the member will 
not be allowed to destroy the rights of his creditor by a new certificate naming a 
new beneficiary. We do not regard the by-laws and provisions of the certificate 
or the authorities called to our attention providing for and upholding the right of 
a member to change the designation of his beneficiary as often as desired without 
the consent of the latter as at all applicable to such a case as this. They relate to 
a case where voluntarily and gratuitously designation has been made of a bhene- 
ficiary who, in the language of the certificate, has acquired ‘no interest whatever 
in the certificate nor in the indemnity fund.’ But can there be any doubt that a 
member of one of these associations might sav to a person that if the latter would 
loan him a thousand dollars he, the member, would take out a certificate designat- 
ing the creditor as beneficiary as security for such loan, such designation not to be 
canceled or changed without the consent of the creditor, and that this contract and 
agreement would estop and prevent the member from changing the designation 
whatever might be the ordinary privileges and regulations as between him and the 
?ssociation when no rights of a third party had intervened? While the agreement 
detailed by appellant is not in terms as complete as the one assumed, we think it 
is just as effective, because what the parties have omitted specifically to sav as 
hetween themselves the law says says for them. [The assured] agreed that he 
would rrocure the certificate to he issued designating anpnellant as beneficiary if 
she and her husband would establish a new home, take him with them and care 
for and nurse him in his sickness. The appellant performed her prt of the con- 
tract and [the assured] performed his so far as procuring the certificate to be 
issued was concerned, and the law now prohibits him from destroying the rights 
which apnellant has acquired in the certificate for a valuahle consideration.” Sve, 
also, Conselvea v. Supreme Council American Legion of Honor, 3 App.Div. 464. 
470, 38 N.Y.S. 248. affirmed 157 N.Y. 719, 53 N.E. 1124; Smith v. National Benefit 
Society, 123 N.Y. 85, 88, 25 N.E. 197, 9 L.R.A. 616; Webster v. Welch, 57 App.Div. 
558, 561, 68 N.Y.S. 55; Tidd v. McIntyre, 116 App.Div. 602, 612-613, 101 N.Y.S. 
867; Zies v. New York Life Ins. Co., 237 App.Div. 367, 370, 371, 261 N.Y.S. 709 

[1, 2] Applying this rule to the record before us, we conclude that the 
separation agreement of 1927 was sufficient in law to vest in the defendant 
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Locke the right to the insurance represented by the original certificate. Thus 
acquired, her vested interest was not lost in 1933 when, by reason of the amend- 
ment of plaintiff's constitution and by-laws, a new certificate was issued in 
which the assured chose to designate a different beneficiary. 

The insurance represented by the new certificate was not new insurance. 
The record indicates that the reason for the 1933 amendment of plaintiff’s con- 
stitution and by-laws and the incidental issuance of new certificates of insurance 
was to bring about an increase in premium rates. This is made clear by testi- 
mony by plaintiff's secretary and treasurer, who also defined the relation 
between the old and new certificates: 

“Q. Now, as a matter of fact, Mr. Heisenbuttle, the only real change there 
was by virtue of this change in the constitution and the shifting over from the 
old certificates to the new was that under the new classification there was a 
change in the premium rate? A. That is the only difference. * * * 

“Q. The old certificates had to be surrendered? A. Yes. 

“OQ. The new certificate was issued in substitution for the old one? A. 
Yes, you had to have the old one in order to get the new one.” 

The rights of the assured and those of the defendant Locke—the sole 
beneficiary—were not cut off by the surrender of the original 1918 certificate 
and the substitution of the new one in 1933. On the contrary, plaintiff's amended 
by-laws of that year provided: “Each member of this Association in good stand- 
ing and holding a Certificate of Insurance issued prior to October 1, 1933, shall 
have the option to surrender and exchange such Certificate for a new Certificate 
of a Class A form providing an equal or less amount of insurance upon any 
plan issued by the Association. Such exchange shall be made without renewed 
evidence of insurability upon the basis of the attained age of such member 
on the date of such exchange, and upon payment of the premium rate applicable 
to the plan and amount applied for.” 

This provision for the “exchange” of old certificates for new does not import 
a forfeiture of vested rights attaching to those of prior issue as claimed by the 
defendant Putnam; rather did it endow prior certificate holders with rights and 
privileges not accorded to those who acquired new insurance from the plaintiff 
after October 1, 1933. That vested rights acquired by contract and attaching 
to the old certificates were preserved and made effective under the amended 
constitution of 1933 is made clear by the following provision: “§ 22. (b) All liens 
heretofore created by any By-Law and/or by contract of the members with 
either this Association or the Brotherhood or any other person or persons shall 
be and are hereby preserved as existing and continuous liens on the proceeds 
of the Certificate and shall be deducted therefrom.” 

Our conclusion thus reached makes it unnecessary to determine whether the 
status of the defendant Putnam was that of a “dependent” of the assured and 
thus qualified within plaintiff's by-laws as one who could be named as a 
beneficiary under its policy. 

It appears from the record that in accord with a Supreme Court order in 
this action the amount due under the policy in suit has been paid into court by 
depositing the same with the Erie county treasurer (less the sum of $75 retained 
by the plaintiff in accord with a stipulation by all parties to this action in pay- 
ment of plaintiff’s counsel fee and disbursements herein), and that the plaintiff 
has been discharged from further liability. Accordingly, the judgment from which 
appeal is taken should be reversed on the law and facts, and judgment granted 
adjudging that the defendant Melissa I. Locke is entitled to the proceeds of said 
policy of life insurance and directing the county treasurer of Erie county to pay 
to the defendant Melissa I. Locke, the proceeds of said policy heretofore paid 
into court by order of the Supreme Court in this action, with interest from 
November 12, 1935. Certain findings of fact and conclusions of law are reversed, 
and new findings made. 

Judgment, so far as appealed from, reversed on the law and facts, with 
costs to appellant against respondent Putnam, and judgment directed in favor 
of appellant adjudging appellant to be the owner of the fund and directing its 
payment to her by the county treasurer with costs to the appellant against 
respondent Putnam. Certain findings of fact and conclusions of law disapproved 
and reversed, and new findings and conclusions made. 

Settle order before Lewis, J., on two days’ notice. All concur. 
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SHTEVELAN v. METROPOLITAN LIFE INS. CO. 
City Court of New York, Bronx County. April 27, 1937. 
295 New York Supplement 735. 
2. BURDEN OF PROOF. 

In action for double indemnity benefit under life policy wherein insurer 
defended on ground that death of insured was result of self-destruction which 
was excluded from double indemnity clause, plaintiff had burden to show that 
death of insured was caused entirely by accidental means and defendant had 
burden to show that insured committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. ACCIDENT. 

In action for double indemnity benefit of life policy, proof of death by violent 
external means establishes prima facie proof of fact that injuries were accidental 
without direct or positive proof on that point, since law will not presume that 
injuries were intentionally self-inflicted. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4. PRESUMPTION. 

In action for double indemnity benefits of life policy providing for payment 
of double indemnity on proof of death which was not result of self-destruction, 
plaintiff was not required to prove that insured did not commit suicide unless 
insurer sufficiently rebutted presumption against suicide. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
5. SUICIDE. 


Evidence that insured, two days after operation for cancer, was found with 
fractured spinal column and crushed spinal cord which caused death, forty feet 
below open window of hospital ward after he had sent nurse from ward for 
glass of water, held to establish right of beneficiary to recover double indemnity 
benefit under life policy on ground that death was caused by injury sustained 
through external, violent, and accidental means and was not result of self- 
destruction. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Action by Sarah Shtevelan against the Metropolitan Life Insurance Com- 
pany to recover double indemnity benefit under life policy. 

Judgment for plaintiff. 

Zachary M. Delman, of New Yo?rk City, for plaintiff. 

Charles B. La Voe, of New York City, for defendant. 

DonneELLY, Justice. 

The action is upon a policy of insurance issued by defendant on the life of 
Elia Shtevelan in the sum of $2,000 payable to plaintiff. Annexed to said policy 
and as a supplementary contract thereto, and for the additional consideration of 
the payment by said Elia Shtevelan of the semiannual premium, defendant 
agreed to pay to the beneficiary named in said policy, this plaintiff, the additional 
sum of $2,000 upon receipt of due proof of the death of the insured as the result, 
directly and independently of all other causes of bodily injuries sustained 
through external, violent, and accidental means, provided that death shall not 
have been the result of self-destruction, while sane or insane. 

[1] Payment of the additional $2,000 is resisted by defendant upon the 
ground, as pleaded in its answer, that the death of the insured was the result 
of self-destruction. The evidence adduced by defendant to sustain its defense 
of suicide was wholly insufficient. Insufficient evidence is, in the eye of the 
law, no evidence. Pollock v. Pollock, 71 N.Y. 137, 153; Laidlaw v. Sage, 158 N.Y. 
73, 94, 95, 52 N.E. 679, 44 L.R.A. 216. In the latter two cases, the court quoted 
with approval the language of Maule, J.: “When we say that there is no 
evidence to go to a jury, we do not mean that there is literally none, but that 
there is none which ought reasonably to satisfy a jury that the fact sought to be 
proved is established.” Jewell v. Parr, 13 C.B. 909, 916. 

[2] The burden was upon plaintiff to show that the death of the insured 
was caused entirely by accidental means, and upon the defendant to show that 
the insured committed suicide. Ostrander vy. Travelers’ Ins. Co., 265 N.Y. 467, 
193 N.E. 274. “Plaintiff’s case was duly established prima facie, supported by the 
well-established presumption that where the cause of death was either accident 
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or suicide, and there is no evidence explaining the cause, the law presumes 
that the death was accidental.” Weil v. Globe Indemnity Co., 179 App.Div. 166, 
167, 166 N.Y.S. 225, 226, In Bolger v. Prudential Ins. Co, —— App.Div. ——, 
293 N.Y.S. 554, 555, the proof established that the insured died from carbon 
monoxide poisoning, and defendant conceded that a death from such a cause 
was due to violent and external means. Defendant disavowed a desire to go 
to the jury or to submit to the jury the question whether or not under such 
a state of proof the death was accidental, insisting that the question was one of 
law and that plaintiff was obligated to adduce the circumstances, of death rather 
than rest on the presumption against suicide, which, the defendant declared, was 
nonexistent. The court said: “The plaintift’s prima facie case was aided by 
the inference of accident arising from the conceded death by violent and external 
means, which inference arises as a consequence of the presumption against 
suicide. [Citing cases.] The plaintiff’s case being prima facie sufficient, the 
duty rested upon the defendant to go forward with evidence of circumstances 
surrounding the death from which the defendant wished to have drawn the 
inference of suicide [citing cases], even though the burden upon the whole case 
rested upon the plaintiff to establish that the death was due to violent, external, 
and —_— means. Whitlatch v. Fidelity & Casualty Co., 149 N.Y. 45, 43 
N.E. 405.” 

At the time of his death on August 22, 1936, the insured was forty-three 
vears of age; he was married; he was six feet, one inch in height. Two days 
before his death, he was operated upon for cancer of the large intestine. Within 
a few minutes after he was last seen alive in his bed in ward 10-a of Fordham 
Hospital, he was found at a point about forty feet below ward 10-a which is on 
the fourth floor of the hospital; he had a fracture of the spinal column and a 
crushed spinal cord. Plaintiff’s evidence that the insured died as the result of 
these injuries was not disputed. 


There are about forty beds in ward 10-a, which is appoximately sixty feet 
by forty feet. There are windows in the room, each of which is fifty-one inches 
wide; each of the windows opens from the bottom. Outside of and next to each 
window is a full length screen, which may be fastened at the top and bottom by 
what was described as a hook and eye arrangement. Three photos were offered 
in evidence by defendant and marked, respectively, Defendant’s Exhibits 1, 2, 
and 3. Defendant’s Exhibit 1 shows ward 10-a with three rows of beds, two on 
either side of the room, the other in the center. Defendant’s Exhibit 2 is a 
close-up of one of the windows in ward 10-a and of a bed occupied by some one 
not identified. This photo shows the head of the bed near the window and 
to the right of it. Defendant’s Exhibit 3 is a close-up of a window in the room, 
the window partly open from the bottom. Dr. Miner testified that the windows 
in ward 10-a “are right next to the beds of the patients.” This is true, so far 
as the beds on the two sides of the room and at the top of the center of the 
room are concerned (defendant’s Exhibit 1). 


No eyewitness of the manner in which the insured met his death was pro- 
duced. That he deliberately jumped to his death is mere conjecture. It is not 
enough to show that the insured had an incurable disease. There is no evidence 
that he knew he had cancer. If it were shown that he did know it, that of itself 
does not justfy the conclusion that he committed suicide. There is no evidence 
that he had determined to end his suffering by self-destruction. In fact, there 
is nothing in the record from which there may be gleaned any impression of his 
state of mind upon any subject. The conclusion that the insured deliberately 
jumped to his death may be reached only by indulging in a series of gratuitous 
assumptions: that he designedly sent the nurse out of the room so that there 
would be no interference with his purpose; that the window next to his bed was 
oe and that he opened it; and that the screen was secured and he unfast- 
ened it, 


Dr. Miner testified that “most of the windows” in ward 10-a “were open 
from the bottom.” He testified that he went into ward 10-a after he had 
examined the body of the insured; he did not then examine any of the windows 
in that ward; he did not particularly notice them. As to the window alongside 
of the bed of the insured, Dr. Miner was silent, and as to that window, defend- 
ant’s counsel insisted there was no evidence to show it was the one through which 
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the insured fell. Miss Mackay could not say whether the window next to the 
bed of the insured was open or closed as she left the ward to get for him the 
glass of water he had requested. She testified that, “in the early part of the 
evening” of the day on which the insured died, she closed the window. When 
the insured asked her for the glass of water, it was between 9:45 and 10 p. m. 
There is no testimony that Miss Mackay was constantly in the room between 
the early part of the evening and 10 p. m. She also testified that when she 
returned with the glass of water the bed of the insured was empty; the window 
was open; and the screen was swinging clear from the bottom. 

[3-5] In front of each of the windows is a radiator, the top of which is near 
the ledge of the window. The ledge or sill is thirty inches above the floor 
level. A man of the stature of the insured, standing, on a warm night near 
an open window might in his weakened condition, topple against the screen, and, 
if the screen were not properly fastened, fall through to the ground below. Such 
a fall could, in the circumstances supposed, occur without breaking a_ hole 
through the screen. The impact of the falling body against the unlatched 
scréen would be sufficient to cause it to swing outward. The screen was swing- 
ing outward when Miss Mackay returned to the room and found the insured 
missing from his bed. When, as at bar, death by violent, external means is 
established, prima facie proof is thereby made of the fact that the injuries were 
accidental, without direct or positive proof on that point, as the law will not 
presume that the injuries were intentionally self-inflicted. Goldfeder vy. Metro- 
politan Life Ins. Co., 155 Misc. 744, 280 N.Y.S. 552, 553. Plaintiff, aided by the 
presumption against suicide, was not obliged to prove that the insured did not 
commit suicide, unless defendant sufficiently rebutted the presumption. Fink 
v. New York Life Ins. Co., 158 Misc. 441, 285 N.Y.S. 440. At bar, the links 
in the chain of circumstances adduced by defendant in support of its defense of 
suicide are fatally weak. Inference must be added to inference. It is a mere 
guess that the insured had a sinister motive in sending the nurse from the room. 
It is simply speculation that when the nurse closed the window next to the bed 
of the insured in the early part of the evening, the window remained closed 
until he arose from his bed and that he then opened it. And, while it may be 
true that an unfastened screen is no more conducive to a freer flow of fresh air 
than if the screen were secured, it is still a mere supposition that, granting the 
screen to be secured, the insured unhooked it. On this record, and in the 
absence of any evidence showing that the insured had a motive for suicide, 
the circumstances surrounding his death are as consistent with an accident as 
they are with self-destruction. And this statement is in no way induced by the 
assertion in Plaintiff's Exhibit 2 (“Proofs of Death”) that the insured “fell from 
window,” which, it is conceded, is a mere self-serving declaration. In any event, 
the prima facie case established by plaintiff was not overcome. For that reason, 
and on the authorities cited supra, plaintiff is entitled to judgment in the sum 
of $2,000, with interest thereon from the 22d day of August, 1936. Exception to 
defendant. Ten day’s stay and thirty days to make and serve case. 


SEIDMAN et ux. v. NEW YORK LIFE INS. CO. 
Supreme Court, Special Term, New York Ceunty. March 25, 1937. 
296 New York Supplement 55. 

1. PROOF OF DISABILITY. 

Where insured was totally and permanently disabled within terms of life policy 
so as to be entitled to invoke waiver of premium clause, at time he applied for 
reduction of death and disability benefits, but was mistaken both as to extent of 
his disability and as to precise coverage of policy, insured was entitled to rescind 
reduction of benefits on ground of “mistake of fact,” although policy required 
proof of disability to be filed, where such proof was extant. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

Aciion by Louis Seidman and wife-against the New York Life Insurance Com- 
pany. 

Judgment for plaintiff. 
‘ Action in equity to rescind reduction of life insurance policy for mistake of 
act. 

The policy was issued to the plaintiff Louis Seidman hy the defendant on July 
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25, 1927, and insured his life in the sum of $10,000. The policy also contained a 
provision for disability payments of $100 a month, and waiver of further premiums 
in the event of total permanent disability by bodily injury or disease before the 
insured attained the age of sixty. In February, 1935, the insured made an applica- 
tion to the defendant to reduce the policy from $10,000 to $5,000, and to correspond- 
ingly reduce the disability provision from $100 to $50 a month. The defendant 
acted upon this request, and the reduction was effected on March 8, 1935, as of 
January 19, 1935. In August of the same year the insured made a claim for total 
and permanent disability benefits under the policy. This disability was conceded 
by the company as of August 9, 1935, further premiums were waived and disability 
payments in the amount of $50 a month have been made from that time. 

The insured now seeks to reinstate the original policy on the ground that at 
the time the modifications of the policy were effected he was honestly mistaken as 
to the fact that the policy had already matured with respect to disability payments 
hy reason of the then existing permanent and total disability. 

Kelley & Connelly, of New York City (Christian S. Lorentzen, of New York 
City, of counsel), for plaintiff. 

Louis H. Cooke, of New York City (Donald C. Leo, of New York City, of 
counsel), for defendant. 

HorsTADTER, Justice. 

[1, 2] It is clear from the evidence that the plaintiff was totally disabled within 
the terms of the policy at the time the application to reduce was made and acted 
upon, and that he was mistaken both as to the extent of his disability and as to 
the precise coverage of the policy. 

These are mistakes of fact. Dominicis v. United States Casualty Co., 132 
App.Div. 553, 116 N.Y.S. 975; Rosenblum v. Manufacturers Trust Co., 270 N.Y. 
79, 200 N.E. 587, 104 A.L.R. 947, 

While the principles of law here involved are not always clearly delineated in 
the reported cases (Equitable Relief for Unilateral Mistake, 28 Columbia Law 
Review, 859, 885), it is well settled that a court of equity will relieve by ordering 
the cancellation or rescission of an agreement upon the ground of a mistake of fact 
material to one party alone where there is no prejudice to the other contracting 
partv by reason of a change of position (Rosenblum y. Manufacturers Trust Co., 
270 N.Y. 79, 85, 200 N.E. 587, 104 A.L.R. 947; Matter of Clark’s Estate, 233 App. 
Div. 487, 490, 253 N.Y.S. 524). 

The contingency which in substance matured the disability provision of the 
policy had already come into existence. It is not persuasive for the purposes of 
this case that, in addition, by the terms of the policy, proof of disability was 
required to be filed. The testimonv is ample to the effect that such proof was 
extant. In this aspect the mistake of the plaintiffs related to a matter intrinsic to 
the agreement. While not explicitly expressed, obviously both the insured and the 
company acted upon the assumption that the plaintiff was not totally disabled at 
the time the agreement was consummated, for otherwise there would be no con- 
sideration for the agreement to reduce in view of the waiver of premium clause 
contained in the policy. 

The facts are analogous to those before the court in the case of Duncan v. 
New York Mutual Ins. Co.. 138 N.Y. 88, 33 N.E. 730, 20 L.R.A. 386, where the 
court rescinded the cancellation of an insurance policy upon a vessel which the par- 
ties mistakenly assumed had arrived safely in port, but which in fact had been 
shinwrecked.. I deem this decision to be controlling. See, also, Scott v. Coulson, 
L.R.11903] 1 Ch. 453. 19 T.L.R.[Eng.Ch.] 162. where the court reached a similar 
conclusion and rescinded an assignment of a policy made at a time when the insured 
was dead, 

The parties mav be restored to the status quo ante without prejudice to the 
insurer. The defendant is merely divested of an advantage which in good conscience 
and law it is not entitled to retain. 

Tudgment for plaintiff. Settle findings and conclusions accordingly. 
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PHILLIPS v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of Ohio, Mahoning County. Oct. 4, 1935. 
8 Northeastern Reporter (2d) 450. 
1. LAPSE. 


Statute providing that failure to repay loan on insurance policy or pay interest 
on loan shall not avoid policy until total indebtedness shall equal or exceed loan 
value and until one month after notice to insured held not to effect automatic ter- 
mination of policy for default in premium payments (Gen.Code, § 9412). 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. EXTENDED INSURANCE. , 

Under life policy providing that any indebtedness would be deducted from the 
cash surrender value, or that the term of extended insurance would be reduced 
to such term as the net single premium value reduced by such indebtedness should 
provide, amount of note given for payment of back premiums by insured was 
required to first be deducted from nonforfeiture value of policy before term of 
extended insurance was computed on termination of policy for nonpayment of 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Syllabus by the Court. : ; 

The amount of a note given for the payment of back premiums by the insured 
on a life insurance policy must first be deducted from the nonforfeiture value of 
the policy before the term of the extended insurance is computed, where the policy 
was terminated for failure to pay the premiums, and the policy provided that any 
indebtedness would be deducted from the term of the extended insurance as the 
net single premium value, reduced by such indebtedness, should provide. 

Action by Thamas Phillips, administrator of the estate of Margaret Phillips, 
deceased, against the Prudential Insurance Company of America. Judgment for 
defendant, and plaintiff brings error. [Editorial Statement.] 


Affirmed, 


H. H. Wickham, of Youngstown, for plaintiff in error. 

Manchester, Ford, Bennett & Powers, of Youngstown, for defendant in error. 

Nicuots, Judge. 

Thomas Phillips, administrator of the estate of Margaret Phillips, deceased, 
plaintiff brought his action against the Prudential Insurance Company of America, 
defendant, to recover the amount claimed due plaintiff from defendant on a life 
insurance policy issued by the company to Margaret Phillips. The policy involved 
was issued June 20, 1927, and was in the amount of $1,000. The weekly premium 
was 56 cents, and the assured was 25 years of age at the date of issue. ; 

The insured defaulted in the payment of the weekly premiums, and on Novem- 
ber 28, 1930, the policy being at that time 36 weeks in arrears, was renewed by the 


assured executing and delivering to the company a premium note in the sum ot 
$20.16, which indebtedness became a lien on the policy, effective December 8, 1930. 


Thereafter current premiums were paid to and including June 15, 1931, and by 
reason thereof the policy was in full force and effect until June 22, 1931. After 


June 22, 1931, no further premiums were paid, or were any payments ever made 
on the premium note. 

The assured died April 17, 1933, and payment of any amount of the policy hav- 
ing been refused by the company, on the ground that the policy had lapsed and the 
coverage had expired before the death of the assured, this action was filed in the 
common pleas court. 


The issues were presented to the common pleas court upon the pleadings and 


the evidence, a jury being waived by the parties, and the court found in favor ot 
the defendant. Error is prosecuted to this court, the parties remaining in the 
same relative position as in the court below, and will be referred to respectively 
as the assured and the company. 7 

In determining whether the common pleas court erred in finding for the defend- 
ant, two questions are presented: First, what was the length of the extended term 
insurance which was automatically placed in effect when the assured ceased paying 
premiums on June 22, 1931: second, was there any duty on the part of the compan) 
to give notice that the policy automatically lapsed or was terminated for nonpay- 


ment of premiums? 4 : 
It is conceded by the parties that the policy having lapsed on June 22, 1931. 
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the assured became automatically entitled to nonparticipating extended insurance 
for a certain term, it being likewise conceded by the parties that the assured did not 
surrender the policy, or elect to take the cash surrender value thereof, or a paid-up 
life policy, in accordance with the option set forth in the policy. The record like- 
wise shows the parties in accord upon the proposition that, under the standard 
industrial experience table, with 3% per cent. interest per annum, as provided for 
in the policy, the amount available for extended term insurance at the time the 
policy lapsed was $30.09, and that this amount, if the indebtedness of the assured 
is not to be deducted first therefrom, was sufficient to extend the insurance for the 
period of 2 years and 42 weeks next after June 22, 1931, making the expiration 
date subsequent to the death of the assured, but if the indebtedness of the assured 
to the company is first to be deducted from this sum of $30.09, there would remain 
only $9.93 available for extended term insurance, which sum of $9.93 was sufficient 
to extend the insurance only for the period of 48 weeks next after June 22, 1931, 
making the expiration date of the extended term insurance May 16, 1932, before 
the death of the assured. 

The question is, therefore, resolved into one whether the amount of the indebt- 
edness of the assured to the company is first to be deducted from the nonforfeiture 
value of the policy before the term of the extended insurance is computed, or 
whether the full nonforfeiture value of the policy is to be used in computing the 
term of extended insurance and thg company relegated to the position of deducting 
from the face of the policy at the death of the assured the amount of indebtedness 
of the assured to it. 


To determine this question we first look to the provisions of the policy which 
is the contract between the parties. From the policy we quote the applicable lan- 
guage thereof: “If there be any indebtedness under this policy, such indebtedness 
will be deducted from the cash surrender value, or the term of the extended insur- 
ance or the amount of the paid-up life policy will be reduced to such term or 
amount as the net single premium value of the respective provisions reduced by 
such indebtedness shall provide, according to the mortality table hereinafter spec- 
’ ” ‘ . ‘ 
ified.” (Standard industrial mortality table.) 


_As above stated, at the time the assured stopped paying premiums and the 
policy lapsed, the assured did not exercise any of the options granted to her in the 
policy, which were to surrender the policy within 3 months after such lapse and 
receive either a nonparticipating paid-up life policy or payment in cash as specified 
in the table incorporated in the policy. Therefore, if we strike from the above- 
quoted provisions of the policy those applicable to cases where assured has made 
an election of options and leave only the provisions of the policy in case where 
the assured has done nothing, we read: “Tf there be any indebtedness under this 
policy, such indebtedness will be deducted from the * * * term of the extended 
insurance * * * as the net single premium value * * * reduced by such indebtedness 
shall provide, according to the mortality table hereinafter specified.” 

This language is not ambiguous and clearly provides that the indebtedness of 
the assured to the company in the amount of $20.16, and interest, shall first be 


deducted from the $30,09 nonforfeiture value of the policy, leaving only $9.93 


available for computing the term of extended insurance. 

Let us see to what situation the company would be relegated if we were to 
adopt a construction of this language to the effect that the whole sum of $30.09 
should be used in computing the duration of the extended term, and then let us 
suppose that the assured lived longer than the limit of this extended term so that 
the coverage had entirely ended before the death of the assured. It is seen that 


in such event there would be nothing from which the company could deduct the 


amount of the indebtedness of the assured to it, and its lien would be lost. 

We are further confirmed in our conclusion of this matter by the language of 
the note given by the assured to the company for the amount of the indebtedness 
of the assured to the company, which provides as follows: “That if said policy 
shall lapse or become forfeited in any manner, the said amount, with interest 
accrued thereon, shall be deducted from the cash surrender value of the said pol- 


icy, and the amount, with interest accrued thereon, shall operate to reduce the 


amount of any paid-up life or endowment policy or to reduce the term of extended 


msurance (if any) granted by the terms of said policy in accordance with the 
tules of the company.” 
{1] Plaintiff in error calls our attention to the case of National Benefit Life 
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Ins. Co. v. Hatcher, 14 Ohio Law Abs. 313, decided by the Court of Appeals for 
this district November 4, 1932, the syllabus reading: “A life insurance company 
which has made a loan on a policy of insurance to the extent of the full cash 
value of the policy, cannot, upon the failure of the policy holder to repay the loan 
on its due date, and to pay the insurance premium when it fell due, summarily 
declare the policy void without giving the one month’s notice required by § 9412, 
G.C., especially in view of the fact that premiums sufficient to extend the insurance 
may possibly have been earned.” 

The pertinent provisions of section 9412, General Code, upon which the court 
based its conclusion in the case of National Benefit Life Ins. Co. v. Hatcher, supra, 
are as follows: “The company, however will deduct from such loan value any 
existing indebtedness to the company on the policy and any unpaid balance of the 
premium for the current policy year, and may collect interest in advance on the 
loan to the end of the current policy year. Such loan may be deferred by the com- 
pany for not exceeding six months after the application therefor is made. Failure 
to repay any such advance or to pay interest shall not avoid this policy unless the 
total indebtedness hereon to the company shall equal or exceed such loan value at 
the time of such failure and until one month after notice shall have been mailed 
by the company to the last known address of the insured and of the assignee, if 
any. No condition other than as herein provided shall be exacted as a prerequisite 
to any such advance.” 

We can see no application of the quoted portion of section 9412, General Code, 
to the case now under consideration. 

In this case the policy was not avoided by the company for failure to pay the 
loan, but the policy automatically terminated by reason of a default in the payment 
of the premium, thereby causing a lapse and invoking nonforfeiture provision of 
the policy. 

“The payment of premiums is of the very essence of a contract of insurance. 

“A policy of life insurance automatically terminates and is of no further force 
where there is a default in payment of a premium, thereby causing a lapse and 
invoking a clause to the effect that the cash or reserve value at the time of default, 
less any indebtedness to the insurer, shall be applied as a premium to pay for 
extended insurance, and it appears that the indebtedness to the insurer, including a 
policy loan, equals or exceeds such cash or reserve value. 

“In such case, another clause of the policy, providing that failure to repay a 
policy loan shall not avoid the policy unless the total indebtedness thereon to the 
insurer equals or exceeds the loan value of the policy at the time of such failure, 
and until one month after notice is mailed to the insured, is without application, for 
the reason that the policy is terminated solely by operation of the clause relating 
to default in paying a premium. The two clauses are independent, unrelated, and 
contemplate different contingencies.” Columbus Mutual Life Ins. Co. v. Hines, 129 
Ohio St. 472, 196 N.E. 158. 

[2] Therefore, reading into the provisions of this policy that which is provided 
by section 9412, General Code, as quoted above, and upon which this court based 
its decision in National Benefit Ins. Co. v. Hatcher, supra, still we must find that 
the policy in question was terminated for failure to pay the premiums provided for 
in the policy, and that under the provision of the nolicy the indebtedness of the 
assured to the company was first to be deducted from the reserve value, and only 
the balance remaining was available in determining the duration of the term of 
extended insurance. 

It follows that all rights of the assured under this policy had terminated 
before her death. ; 

Finding no error in the judgment of the trial court, and that substantial justice 
has been done, the judgment of the court of common pleas is affirmed. 

Judgment affirmed. 

Carter and Roberts, JJ., concur. 


SECURITY BEN. ASS’N v. GLENN. No. 26897. 
Supreme Court of Oklahoma. April 13, 1937. 
Rehearing Denied May 4, 1937. 
67 Pacific Reporter (2d) 790. 
1. CANCER. ; ; 
Fact that insured was suffering from cancer at time of application for life 
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benefit certificate eld not to bar recovery thereon by beneficiary, where such 
fact at time of application had been made known to insurer's district manager 
and agent who advised beneficiary to insert in application answers claimed to be 
misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2, KNOWLEDGE OF AGENT. 

Agent, in preparing application for life policy from truthful answers of 
applicant, is presumed to know what insurer desires and binds insurer by delivery 
of policy and receipt of premium, since insured has right to believe that policy 
delivered gives him indemnity for which he has paid, and agent’s acts will estop 
insurer from pleading erroneous statements in application as false representations 
“by insured. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

Syllabus by the Court. 

The agent for an insurance company, who is acting within the scope or 
apparent scope of his authority in asking an applicant for insurance questions 
about his health, and in writing down answers, is presumed to know what his 
principal desires. The agent who prepared the application for insurance from 
the answers of the applicant, which he declares to be satisfactory and receives 
the premium for the insurance, binds his principal by the delivery of the contract 
of insurance. The insured has the right to believe, under the circumstances, 
that the contract he is receiving from the company gives him the indemnity for 
which he has paid his money. Such acts of the agent will operate as an 
estoppel against the principal to plead the erroneous answers as false representa- 
tions by the insured. 

Appeal from District Court, Comanche County; Eugene Rice, Judge. 

Action by Effie Mae Glenn against the Security Benefit Association. From 
a Judgment for plaintiff, defendant appeals. 

Affirmed. 

A. W. Fulton, of Chicago, Ill., A. J. Burton, of Lawton, and Bailey & Ham- 
merly, of Chickasha, for plaintiff in error, 

John W. Tyree and C. T. O’Neal, both of Lawton, for defendant in error. 

PHELPS, Justice. 

In February, 1931, plaintiff in error, a mutual benefit life insurance company, 
using the lodge plan of operation, delivered its policy or benefit certificate to 
John Allen Glenn. On March 2, 1932, the insured died of cancer. The company 
denied liability upon the ground that the insured knew that he was suffering from 
the effects of this dease at the time he secured the benefit certificate. Effie 
Mae Glenn, his widow and beneficiary, filed suit in the district court of Comanche 
county on the policy, resulting in a verdict and judgment for the face of the 
policy, less $49.20, representing the amount of the premiums paid which had by 
the company been returned to the beneficiary. 

[1] There is no question but that the insured was suffering with cancer at 
the time he made the application and had been so suffering and under treatment 
by various physicians for a year or two prior to that time. There is no dispute 
but that he died from the effects of the disease from which he was suffering at 
the time the insurance policy was delivered, but it is contended by the beneficiary 
that the answers to the questions contained in the application for the policy, 
while written by her, were answered under the direction of one Flora §. Ray, 
who was the district manager and agent for the insurance company. Mrs. 
Glenn testified that she advised Mrs. Ray that Mr. Glenn had been to a 
hospital for treatment, but that notwithstanding this information Mrs. Ray 
advised negative answers to the questions which plaintiff in error now claims . 
constituted the misrepresentations. The cause was submitted to the jury upon 
the one proposition—as to whether the insurance company, knowing the ailment 
with which deceased was afflicted, waived this fact and the provisions in the 
policy and accepted premium payments for more than a year before his death. 

It also appeared in evidence that at the time the deceased was initiated Mrs. 
Ray observed and made inquiry and comment upon the fact that he had a small 
bandage on his ear and was told that he was afflicted with cancer, but, knowing 
this, permitted him to be initiated and become a member of the order. 

All this evidence was generally denied by Mrs. Ray, but the questions of fact 
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were submitted to the jury for its determination. In Knights and Ladies of 
Security v. Bell, 93 Okl. 272, 220 P. 594, 595, in the eighth and ninth paragraphs 
of the syllabus, we said: 

“If the insured makes truthful disclosures concerning a material matter, but 
the agent, while acting within the scope of his authority, either carelessly or 
fraudulently writes a false answer, the same becomes the act of the company, 
and it is precluded from asserting such falsity in its behalf in an action wherein 
it is involved. 

“It is the duty of an agent for an insurance company to prepare the papers 
under his supervision so that they will accurately and truthfully state the result 
of the negotiations, and the agent’s failure to do so is, in legal effect, the fault 
of the company.” 

[2] Security Benefit Ass’n v. Green, 103 Okl. 284, 229 P. 1061, is a case quite 
similar to the instant case, except it appears that in that case the agent wrote 
the questions to the answers, while in the instant case the beneficiary actually 
did the physical writing but answered the questions as directed by the agent, 
and in the first paragraph of the syllabus we said: “If the applicant for life 
insurance truthfully states the facts to the agent pertaining to the questions 
being asked him about his health, and the agent who is authorized to ask the 
questions and write the answers, deduces erroneous answers and writes them 
into the application, the beneficiary will not be prevented from showing the true 
facts of the insured’s warranty.” 

The authority last above cited may seem to lay down a rather harsh rule; 
but the facts in that case are quite similar to the facts in the instant case, and 
so long as the pronouncements laid down in that case are the law of this state, 
we conceive it to be our duty to follow them, and in the interests of brevity 
réference is hereby made to the four paragraphs of the syllabus in that case and 
adopted and applied as the law of this case. 

The judgment of the trial court is affirmed. 

Osborn, C. J., and Riley, Corn, and Hurst, JJ., concur. 


NATIONAL AID LIFE ASS'N v. KERR. No. 26034. 
Supreme Court of Oklahoma. May 4, 1937. 
67 Pacific Reporter (2d) 935. 
1, CONTRACT. 

Contract between mutual benefit association and member holding benefit 
certificate consists of certificate, application of member pursuant to which cer- 
tificate was issued and statutes under which certificate was issued and by-laws 
of association. 

(For other cases, see Insurance, Dec. Dig. §§ 715, 718.) 


2. CONSTRUCTION. 

Where contract between mutual benefit association and member is susceptible 
of two constructions, of which one will sustain while the other will destroy the 
contract, the construction which will sustain the contract will be adopted. 


(For other cases, see Insurance, Dec. Dig. § 726.) 
3: CALL. 


Mutual benefit association certificate requiring payment of death benefit 
assessments within 15 days from date of “call” and for notice to member by 
mail of such assessment held to contemplate formal demand by mail in order to 
complete “call,” which means to demand payment of, especially by formal notice. 

(For other cases, see Insurance, Dec. Dig. § 737.) 

4. NOTICE. 

Under mutual benefit association certificate requiring payment of death 
benefit assessments within 15 days from date of call and for notice to member by 
mail of such assessment, 15-day period from date of call within which payment 
could be made held not to commence to run until expiration of sufficient time 
after mailing of notice for notice to reach insured in usual course of mail. 

(For other cases, see Insurance, Dec. Dig. § 739.) 

5. WAIVER. 

Provision of by-laws of mutual benefit association for automatic lapse of cer- 

tificates of all members whose assessment payments had not been received at 
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home office or by duly appointed collecting agent within 15 days from date of 
aassessment, could be waived by conduct of association, “waiver” being the 
intentional relinquishment of a known right. 

(For other cases, see Insurance, Dec. Dig. § 755{1].) 


6. WAIVER. 

Provisions of by-laws of mutual benefit association providing for automatic 
lapse of benefit certificate unless payment of death benefit assessment had been 
received at home office or by duly appointed collecting agent within time pro- 
vided for payment jAeld waived by association’s direction to member who lived 
in city where collecting agent was located to mail payment of assessment to 
home office of association in another city, preventing forfeiture of benefit cer- 
tificate within additional time required for payment to reach home office of 
association in regular course of mail. 

(For other cases, see Insurance, Dec. Dig. § 755{1].) 


Syllabus by the Court. 

1. The contract between a mutual benefit association and one of its members 
holding a benefit certificate issued by it consists of the benefit certificate, the 
application of the member pursuant to which the benefit certtficate was issued, 
the statutes under which the certificate was issued, and the by-laws of the 
association. 

2. When a contract between a mutual benefit association and one of its 
members is susceptible of either of two constructions, one of which will sustain 
while the other will destroy the contract, the former will be adopted. 

3. A mutual benefit association certificate issued to a member of such asso- 
ciation which required payment of death benefit assessments within 15 days from 
the “date of call” and which further provided for notice to the member by mail 
of such assessment, held to contemplate a formal demand by mail in order to 
complete the “call,” provided for by the certificate, and held further that the 
15-day period from the date of the “call” within which payment could be made 
should not commence to run until the expiration of sufficient time after the 
— of the notice for the same to reach the assured in the usual course of 
mail. 

4. The provisions of the by-laws of a mutual benefit association providing 
for the automatic lapse of a benefit certificate, unless payment of a death benefit 
assessment had been “received at the home office or by a duly appointed 
collecting agent” within the time provided for the payment thereof, held to have 
been waived by the association which directed a member, who lived at a place 
where there was a collecting agent, to mail the payment of the assessment to 
the home office of the association, in another city. Held, further, that such 
waiver was effective to prevent a forfeiture of the benefit certificate within the 
additional time required for the payment to reach the home office of the asso- 
ciation in the regular course of mail. 

Appeal from District Court, Tulsa County; Thurman S. Hurst, Judge. 

Action by Myrtle Kerr against the National Aid Life Association, a cor- 
poration, for a money judgment on a benefit certificate issued by the defendant 
association on a member's life. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Kleinschmidt & Johnson, of Tulsa, and Snyder, Owen & Lybrand, of Okla- 
homa City, for plaintiff in error. 

Martin & Spradling, of Tulsa, for defendant in error. 

Bussy, Justice. 

Myrtle Kerr, as plaintiff, instituted this action in the district court of Tulsa 
county to collect from the National Aid Life Association the sum of $2,500 
which she asserted was due her by reason of a benefit certificate issued upon the 
life of her husband, Theophilus Kerr, who died on the 19th day of May, 1933. 

Upon the trial of the cause a jury was impaneled to determine the issues, 
but at the close of the evidence the jury was discharged upon agreement of the 
parties, and the controversy was submitted to the trial court for determination. 
The decison was in favor of the plaintiff and the National Aid Life Asssociation 
appeals. 

There is no material controversy in the facts. In order to provide protec- 
tion after his death for those dependent upon him during his life, Theophilus 
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Kerr in 1925 purchased a benefit certificate for $2,500 from the Oklahoma Aid 
Association, which later became and now is the National Aid Life Association. 
In 1931 Mr. Kerr directed a change of beneficiary, and in connection with the 
change a new benefit certificate was issued in lieu of the old. 

[1] The contract between Mr. Kerr as a member of the association and the 
association consisted of the benefit certificate, the application of Mr. Kerr under 
which he was accepted as a member, the by-laws of the association, and the 
statutes under which the certificate was issued. Holford v. National Aid Life 
os ow 284, 58 P.(2d) 588; Home Aid Ass’n v. Akers, 176 Okl. 561, 56 

(2d) : 

The various members of the association were placed in circles or groups. 
As the owner of the certificate upon which this action was based, Mr. Kerr was 
placed in a group designated by the association as No. 22. By the terms of the 
agreement between the parties, he was required to pay in addition to regular 
semiannual assessments, death benefit assessments which it was contemplated 
should be made when another member of the same group should die. 


The deceased, until immediately before his death, kept his assessments paid 
with promptness and diligence which demonstrates his care and caution in 
endeavoring to protect his rights under the certificate held by him. In fact, 
during most of the time he held the certificate he kept a small amount on 
deposit with the company to meet assessments as they were made. On April 
14, 1933, he received at his address in Tulsa through the mail from the Oklahoma 
City office of the association a notice of death benefit assessment, which notice 
had been deposited in the mails of Oklahoma City on April 12th to advise him 
of an assessment made as of April 13, 1933. On April 21, 1933, he made out a 
check to cover the assessment, inclosed the same in an envelope addressed to 
the association at Oklahoma City. He delivered the envelope with the inclosed 
check to a negro porter who worked for him with directions to deposit the same 
in the mails. The envelope was one furnished by the defendant association and 
inclosed with the notice of death benefit assessment. The negro forgot to 
carry out the directions. He carried the envelope containing the check around 
in his pocket until April 29, 1933. On that date, Mrs. Kerr received a notice 
from the defendant association addressed to her husband to the effect that 
another certificate (the certificate involved in National Aid Life Ass’n v. Kerr, 
infra) had lapsed for nonpayment of the death benefit assessment and that a 
certificate of good health would be required for reinstatement. This could not 
be given because on the day before Mr. Kerr had been sent to the hospital 
stricken with an illness which proved fatal. Mrs. Kerr communicated with the 
porter, who, being reminded of his oversight, deposited the envelope in the mails 
at Tulsa. The date of mailing was April 29, 1933, the fifteenth day after Mr. 
Kerr had received the notice of assessment. The check, however, was not 
received by the defendant association until about two days later. 


According to the contract between the parties, the member had 15 days in 
which to pay a death benefit assessment. The whole controversy in this case 
depends upon the proper method of computing this time. The association urges 
that the date from which the time should be computed was April 13, 1933, that 
being the date as of which the death benefit assessment was made. The plaintiff 
urges April 14th as the proper date from which to commence the computation of 
the time, that being the date on which the notice in the regular course of the 
mails would reach the member and on which, according to the finding of the 
trial court, the notice did reach Mr. Kerr. The association urges, in order 
to prevent a lapse of the certificate, the check must have been received at its 
Oklahoma City office on or before April 28th, the fifteenth day from April 13th; 
whereas the plaintiff asserts that a deposit of the check in the mails at Tulsa on 
April 29th, the fifteenth day after April 14th, the date of the receipt of the notice 
of assessment, was sufficient in point of time to keep the benefit certificate in 
good standing. 

The solution of the problem requires a consideration of the relative contract- 
ual provisions as contained in the benefit certificate, the application of the mem- 
ber under which membership was obtained and the by-laws of the association, 
interpreted, of course, in the light of legal principles which are available and 
appropriate as a guide. 
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[2] The law as well as equity abhors a forfeiture in this class of cases, and 
when a contract between a benefit association and its member is susceptible of 
either of two constructions, one of which will sustain, while the other will 
destroy the contract, the former will be adopted “to avoid a forfeiture.” United 
Brotherhood of Maintenance of Way Snployese & Railway Shop Laborers v. 
Blair, 140 Okl. 28, 282 P. 141. 

The trial court, upon consideration of the contractual provisions and the 
relations between the association and Mr. Kerr, its member, sustained the view 
of the plaintiff and rendered judgment accordingly. The question here is 
whether that view is tenable, not whether another view could have been adopted. 

[3, 4] We shall first determine the proper date for commencing the computa- 
tion of the 15-day period within which payment could be made. 


The benefit certificate, in the possession of the member, at the time of his 
death, provided: “The within named member agrees to pay assessments levied 
by the management of Two dollars and sixty cents ($2.60) upon the death of a 
member of the group of which he is a member payable within fifteen (15) days 
from date of call, of which sum 10 cents shall be used for expenses * * * ”; and 
also contained the following relative provision: “ * * * it being agreed that 
notices of death and emergency reserve fund assessments will be given by 
United States mail to the post office address last furnished to the association 
by the member. Said member agrees further that failure by him or her to pay 
any death or emergency reserve fund assessment within the time herein set 
forth, or semi-annual dues by the fifteenth day of the months in which same are 
payable, shall terminate his or her membership and all rights or claims he or 
she may have had in or against the association on the date of said lapse.” 


In interpreting the meaning of the foregoing provisions, it is important that 
due consideration be given the purpose to be served thereby. When a member 
joins the defendant association and procures a benefit certificate, he is placed in 
a circle or group consisting of himself and approximately 1,000 other persons 
holding similar certificates. When a member of the group dies, a death benefit 
assessment is made. While death is certain, the time thereof is not. It is not 
contemplated that each individual member shall assume the responsibility of 
ascertaining the fact and time of death of each of the other members. Nor 
can it be safely and sensibly said that each and all members shall pay periodical 
visits to the association to personally inquire concerning the happening of a 
death in the circle or group. Thus the provisions in the certificate for call and 
notice by mail are designed to perform a particular function, namely, advise the 
member that a death benefit assessment has been made. The word “call” as 
defined by Webster is said to mean, among other things, “to demand payment 
ol, especially by formal notice.” This is the sense of its meaning which is most 
appropriate to the situation presented by the contractual relations existing 
between the parties involved in this case. The use of the word “call” connotes 
not only the making of a formal death benefit assessment, but the communication 
of the formal demand for payment thereof to the member. The mails are pre- 
scribed as the method by which the call shall be completed by making the formal 
demand. The call is not completed until the formal demand is made, or, at least, 
until sufficient time has elapsed after the mailing of the notice for it to reach 
the member in the usual course of the mails. Thus in this case the call was not 
completed until April 14, 1933, and the 15-day period within which payment 
could be made extended to and included April 29th, the day on which the check 
was mailed. See in connection with the language here interpreted Home Benefit 
Ass’n of Angelina County v. Jordan (Tex.Civ.App.) 191 S.W. 725. The trial 
court so held, and we approve its determination of this point. 


There is some language appearing in the by-laws of the association and in 
the application which, standing alone, would lend color to the contention of the 
association. For instance, it is provided in the application that: “Failure, neglect 
or refusal of the applicant to pay any assessment within fifteen days after notice 
thereof has been so mailed shall render his benefit certificate null and void.” 

From which it is argued that the act of mailing as therein contemplated is 
complete upon the deposit of the notice in the post office. Assuming, without 
deciding, that the language should be so construed, it is effective only to create 
an uncertainty in the meaning of the entire contract, since such an interpretation 
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renders it clearly in conflict with the provisions of the certificate itself, which 
is also a part of the contract. 

Other provisions of the by-laws and application may operate to impose the 
risk of loss of notice by miscarriage in the mails upon the member. Upon that 
point we do not comment, since no miscarriage of the mails is involved in this 
action. We hold, as did the trial court, that the call was not completed until a 
sufficient time had elapsed after the mailing of the formal notice to allow it to 
reach the member in the usual course of the mails. 

[5] We next consider the effect of mailing the check within the 15-day 
period. The by-laws of the association provide that “On the 15th day * * * 
from the levying of assessment * * * all whose payment thereof has not been 
received at the home office or by a duly appointed collecting agent shall be 
automatically dropped from the membership roll.” Upon this provision the 
association places great stress. It is urged that by reason thereof the date of 
receipt at Oklahoma City and not the date of mailing at Tulsa should govern. 
At least one complete answer to this argument rests upon the principles of 
waiver. Waiver is the intentional relinquishment of a known right. Provisions 
of this character contained in the by-laws of an association may be waived by 
the conduct of the association. Knight of Maccabees of the World vy. Johnson, 
ee a” 185 P. 82; K. of P. Lodge, North America, etc., v. Ewing, 133 Okl. 179, 

[6] At the time of the vital occurrences in the controversy, the association 
had a collecting agent at Tulsa. Mrs. Kerr, when she learned of the oversight 
of the colored porter, could have avoided all controversy on this point by going 
to the Tulsa office and there delivering the amount of the assessment. This she 
would no doubt have done if that course of conduct had been advised or even 
ssuggested in the notice. But it was not. On the contrary, the association 
had by inclosing an envelope for remittance addressed to its Oklahoma City 
office directed the manner of making payment and the place at which payment 
should be made. McCluskey v. National Life Ass’n of Hartford, 77 Hun, 556, 
28 N.Y.S. 931; Primeau v. National Life Ass’n, 77 Hun, 418, 28 N.Y.S. 794. The 
association is thus in the position of having directed a different and slower method 
of making payment than that which was available to the assured through the 
collecting agency at Tulsa. It cannot now take advantage of the delay occa- 
sioned by the insured following its directions and making remittance through the 
mails to the home office at Oklahoma City. Assuming the association had a 
right to the actual receipt of payment on or before April 29th, it is apparent the 
member had a right to make the payment at Tulso. Since the company directed 
that payment be made through the mails to the Oklahoma City office, it will 
be deemed to have intentionally relinquished its right to forfeiture for nonpay- 
ment on the 29th to the extent of the time required for payment to reach Okla- 
homa City from Tulsa. See Primeau v. National Life Ass’n, supra. While the 
method of pleading this theory is by no means perfect, we deem the facts 
sufficiently pleaded to present the issue upon which we decide the point. Clearly 
the issue was within the purview of the proof offered. 

The fact that the payment in this case was made by check does not alter the 
result, since it is shown that the check was good and that a custom of dealing 
had been established whereby remittances were in all cases made by check, thus 
creating an implied agreement on the part of the association to receive and accept 
payment in that manner. Hollowell et al. v. Life Ins. Co. of Virginia, 126 N.C. 
398, 35 S.E. 616. 

The distinction between this case and the companion case of National Aid 
Life Ass’n v. Kerr, 178 Okl. 136, 61 P.(2d) 1052, lies in the fact that in that case 
the remittance was mailed on the sixteenth day (instead of the fifteenth) after 
the receipt of notice. 

The judgment of the trial court was in accord with the views herein 
expressed. It is affirmed. 

Osborn, C. J., Bayless, V. C. J., and Phelps and Corn, JJ., concur. 
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KEELING v. TRAVELERS INS. CO., HARTFORD, CONN. No. 26662. 
Supreme Court of Oklahoma. March 30, 1937. 
Rehearing Denied April 20, 1937. 
Application for Leave to File Second Petition for Rehearing 
Denied May 28, 1937. 
67 Pacific Reporter (2d) 944. 
LOAN VALUE. 

In action on life policy on which insured had borrowed maximum loan value, 
and which provided that such a policy might be canceled, on notice, for default in 
payment of principal or interest and that notice of cancellation would be complete 
when mailed, whether notice of cancellation had been mailed, as contended by 
insurer on ground of clerk’s performance of routine duty, held for jury, where 
beneficiary, who was insured’s husband, testified that neither he nor insured had 
received notice. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Syllabus by the Court. 

When a party introduces proof that a letter, duly addressed to a person, is 
deposited in the United States mail and has thereon sufficient postage to insure its 
carriage, a presumption of fact arises that the addressee received the letter, and 
this presumption is rebuttable; and when the addressee introduces proof he did not 
receive the letter, a presumption of fact arises that the letter was not mailed, and 
the issue of whether such letter was mailed is for the jury. 

A motion for a directed verdict should be denied where any competent evi- 
dence has been presented reasonably tending to support a verdict of the jury on 
that issue of fact. 

Appeal from District Court, Custer County; W. P. Keen, Judge. 

\ction by James B. Keeling against the Travelers Insurance Company, Hart- 
ford, Conn. From a judgment entered on a directed verdict for defendant, plaintiff 
appeals. 

Reversed and remanded. 

Meachem, Meachem & Meachem, of Clinton, for plaintiff in error. 

Randolph, Haver, Shirk & Bridges and Al. C. Thomas, all of Oklahoma City, 
for defendant in error. 

Baytess, Vice Chief Justice. 

James B. Keeling, beneficiary under a policy of life insurance issued to Elsie 
Dora Keeling, his wife, by the Travelers Insurance Company, Hartford, Conn., 
instituted an action in the district court of Custer county, Okl., to recover 
upon said policy the difference between its face value and the loan theretofore 
made upon its security. The trial court sustained a motion for directed verdict 
on behalf of the defendant. 

Several questions are presented, but it is necessary to discuss only one. The 
sole question relates to the existence of any evidence on the part of the plaintiff to 
raise an issue of fact for the jury as to whether notice of cancellation was mailed. 


The policy involved was matured, that is, all premiums contracted to be paid 
had been paid, but the benefits were not payable until the death of the insured. The 
insured, joined by the beneficiary, borrowed the maximum loan value on the policy. 
This loan was due about September 9, 1932, and was not paid or extended by any 
partial payment on principal or interest. The policy provided, in substance, that any 
time a loan, for the maximum amount, was in default by failure to pay principal 
or interest, the policy might be canceled upon notice. The loan agreement provided 
notice of cancellation was complete when notice had been mailed. In other words, 
it was agreed between the parties that mere mailing of the notice constituted notice, 
and, in consequence, receipt was not a part of the process by which notice was 
given, 

[1] This court has heretofore announced that when it is shown that a letter 
was prepared for mailing, was stamped and put into the mail, a presumption arises 
that the addressee received the letter in due course. Reeves & Co. v. Martin, 20 
Okl. 558, 94 P. 1058: United States Fire Ins. Co. v. L. C. Adam Merc. Co., 117 
Okl. 73, 245 P. 885, and other cases. This presumption arises and is indulged 
because of the known dependability and regularity of the mails. This presumption 
is rebuttable. The defendant introduced evidence that the letter containing the 
notice was mailed. But, the clerk who so testified did not base her testimony upon 
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a personal, independent recollection of the particular letter, but based it upon the 
routine of her tasks and the office records she kept which indicated that she had 
performed her routine duty. 

[2] The plaintiff testified that neither he nor his wife, during her lifetime, 
received the notice. He explained why he knew his wife did not receive the notice 
by testifying she was not able during this time to go for the mail; that she could 
not read (ostensibly compelling her to submit to her husband her mail for perusal) ; 
and that he always got the mail. Since the presumption above discussed arises 
because of our confidence in the mails, we must likewise apply it conversely, and 
when a person swears he did not receive a letter, a presumption arises that it was 
not mailed. It at least raises a doubt on that point. 

[3, 4] We do not hold that actual receipt of the letter was essential to notice 
of cancellation; but, we do hold that when plaintiff testified he did not receive the 
letter, he thereby raised a question of fact for the jury as to whether it was mailed, 
This identical question was so decided in the case of Wilson vy. Frankfort Marine, 
etc., Ins. Co., 77 N.H. 344, 91 A. 913, 914, and that court said: “One error in this 
argument is the assumption that the jury must find that the letter was written and 
mailed. The. presumption arising from the known regularity of the United States 
mail service is as available for the supposed receiver of a letter as for the alleged 
sender thereof. If proof that a properly addressed and stamped letter was posted 
gives rise to a presumption that it was received in due course (1 Wig.Ev. § 95), 
so proof that no letter was received warrants a finding that it was never posted. 
If this plaintiff’s testimony denying the receipt of the letter was, believed, the jury 
would be warranted in going further and finding that the letter was not posted.” 
See, also, 22 C.J. 102, § 44, note 50. 

In our opinion, the issue should have been submitted to the jury. The jury 
may well have chosen to believe the letter was not mailed from the character of 
the insurance company’s: clerk’s testimony. 

Judgment reversed. 

Osborn, C. J., and Phelps, Corn, and Gibson, JJ., concur. 


BEARD v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
Supreme Court of Pennsylvania. May 27, 1937. 


192 Atlantic Reporter 411. 
1, FACILITY OF PAYMENT CLAUSE, 


' 

The intention of parties would be gathered from industrial life policy itself, 
but, in construing facility of payment clause, court would consider purpose of such 
policies, which is to provide small fund immedistely available for expenses of 
insured’s last illness, or for funeral expenses. 


(For other cases, see Insurance, Dec. Dig. § 58512].) 


2. FACILITY OF PAYMENT CLAUSE. 

Industrial life policies containing facility of payment clauses are not invalid or 
against public policy, and will be liberally construed to effectuate their purpose. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 
3. PAYMENT TO UNDERTAKER. Bee E 

Under clause of industrial life policy authorizing payment of proceeds to named 
beneficiary or to persons appearing to insurer to be equitably entitled thereto because 
of incurring burial or other expenses for insured, insurer's payment to undertaker 
barréd recovery by named beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 

Appeal No. 20, March term, 1937, from judgment of Superior Court, No. 9. 
April term, 1937, reversing judgment of Allegheny County Court, No. 1274, 1935: 
Joseph Stadtfeld, Superior Judge. 


Assumpsit on an industrial life insurance nolicy by Rose Beard, formerly Ros'e 


Filipeic, against the John Hancock Mutual Life Insurance Company of Bosto” 


Massachusetts. From a judgment (122 Pa.Super. 174, 186 A. 239), reversing a 
judgment for defendant and rendering judgment for plaintiff for $296, with inter- 
est, defendant appeals. 

Reversed and rendered. 


Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 
Dale C. Jennings, of Pittsburgh, for appellant. 
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Michael W. Huron, Doty & Thornton, William S. Doty, and Thomas A. Thorn- 
ton, all of Pittsburgh, for appellee. 

BaRNEs, Justice. 

On January 29, 1919, the defendant issued to Meri Hrvojevic its policy of 
industrial life insurance in the sum of $296. The plaintiff, who was formerly known 
as Rosie Filipcic, a daughter of the insured, was named as beneficiary in the policy. 
The policy contained a so-called “facility of payment” clause, which reads as 
follows: “The company may make payment either to the beneficiary above named, 
if living, or to such other living beneficiary as may he duly and finally designated, 
and recognized by endorsement hereon, or to the executor or administrator of said 
insured or to any relative by blood or connection by marriage, or to any person 
appearing to the company to be equitably entitled thereto by reason of having incur- 
red expense in any way on behalf of the insured, for burial or for any other pur- 
pose; and the receipt of any such payee shall be conclusive evidence that payment 
had been made to the person or persons entitled thereto and that all claims under 
this policy have been fully satisfied.” 

The insured died on January 27, 1932, while the policy was in force. Proofs 
of death satisfactory to defendant were duly furnished and the policy and receipt 
book surrendered. On February 19, 1932, the defendant paid the full proceeds of 
the policy, then amounting to $306.40, to John Lorkovich, the undertaker who had 
charge of the burial of the insured; it apnearing to the company that by reason 
of his having incurred and paid the expenses of her burial, he was equitably 
entitled to the amount of the policy. 

Payment to the undertaker was made by it in reliance upon the above facility 
of payment clause, and a receipt in full settlement was received. The compan 
asserts that the payment and the receipt constitute conclusive evidence that all 
claims upon the policy have been fully satisfied. 

The plaintiff, as the designated beneficiary, claims that the amount of the policy 


should have been paid to her, notwithstanding that at the time of her mother’s 
death in 1932, she executed and delivered to the insurance company a written 
request that it pay the undertaker. When the death of insured occurred, plaintiff 
was a minor, but she has now reached her majority, and repudiates this request. 
On December 21, 1935, she instituted this action of assumpsit upon the policy, to 
recover its face value. 

The case was presented to the court below upon the pleadings, each party 
entering a rule for a judgment. The court below heard both rules together, and 
after argument, discharged the plaintiff’s rule and entered judgment in favor of 
the insurance company. The plaintiff appealed to the Superior Court, which 
reversed the judgment of the court below, and directed that judgment be entered 
for plaintiff, deciding that as she was the beneficiary named in the policy, payment 
must be made to her; and that the facility of payment clause has no application 
under such circumstances. 

This appeal turns on the question of the interpretation of the policy: Whether 
the clause in question authorizes the insurance company, in its discretion, to select 
the person or persons within the designated classes of said clause, to whom payment 
shall he made, or whether payment must be made to the beneficiary named in the 
policy. 

[1] While the intention of the parties must be gathered from the insurance 
contract itself, at the same time it is proper to have in mind the purposes which 
policies of this type are intended to serve, and the plan upon which they are issued. 
Such policies are not written to create a fund for the future sunport of dependents, 
or to augment the estate of the insured, as is usually the case in life insurance, but 
thev are intended primarily to provide a small fund immediatelv available for the 
expenses of the insured’s last illness, or to pay funeral expenses at the time of 


death, 


These industrial policies are issued for comparatively small amounts, upon 
which weekly premiums are collected. They are sold usually to persons of limited 
income. An essential feature of the policy is the clause here in question, which is 
intended to facilitate payment by the company of the insurante proceeds to the 
classes of persons designated in the policy, particularly to the one who has incurred 


the expense of the burial of the insured. These liberal provisions, enabling the 


company to make prompt payment without the delay of trifling litigation, are 
material inducements to the small policyholder when purchasing industrial insur- 
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ance, and no true construction can be placed upon such policies which does not 
give to these considerations due weight. 

[2] This court, and the courts of other states, have decided that such policies 
and the provisions therein for “facility of payment” are not invalid or against 
public policy. They have been sustained by the courts purely as a matter of con- 
tract between the insured and the company issuing the policy, and are held to be 


entitled to a liberal construction to effectuate the purpose for which they are writ- 
ten. In Thomas vy. Prudential Ins, Co., 148 Pa. 594, 598, 599, 24 A. 82, it was said 


that the purpose of policies of this description was “to enable the company, in case 
of the death of the assured, to pay the amount of the policy without the expense 
of an administration * * * the company has a right to protect itself, with the con- 
sent of the assured, against trifling, but expensive, litigation which might con- 
stantly occur over disputes as to the parties entitled, * * * The contract itself does 
not offend against any rule of law or public policy.” For other cases upon this 
subject, see Brennan y. Prudential Ins. Co., 170 Pa. 488, 32 A. 1042: Willard v. 
Prudential Ins. Co., 276 Pa. 427, 120 A. 461, 28 A.L.R. 1348." 


[3] Having in mind the intention both of the insured and of the company to 
make a contract different from that of ordinary lite insurance, we turn to the pol- 


icy itself, particularly the facility of payment clause, to consider the language used 
by the parties. In the present policy, as we have seen, it says: “The company may 
make payment cither to the beneficiary above named * * * or to the executor or 
administrator of said insured, or to any relative by blood or connection by mar- 
riage, or to any person appearing to the company to be equitably entitled thereto by 
reason of having incurred expense in any way on behalf of the insured for burial 
or for any other purpose. * * *” It is apparent that by the foregoing language 
the right to select the beneficiary is lodged solely in the insurance company, and it 
alone may designate the person entitled to payment. It is immaterial that there is 
a named beneficiary. The direction that the company pay the proceeds of the policy 
to a person named therein is permissive merely, and not mandatory. The real 
beneficiary, by this provision of the policy, may be the person designated as such 
therein, or some one within the classes mentioned (viz., executor, administrator, 
relative, or person equitably entitled to payment). However, the final selection of 
the one to be paid the insurance money rests in the judgment and discretion of the 
insurance company, to which the insured has delegated this perogative by the con- 
tract, and the court cannot make a different contract for the parties. 

There has been no uniform facility of payment clause used in writing policies 
of this description. The phraseology of the clause varies in the policies of many 
insurance companies. A construction applicable to one form of the clause may 
not, of course, have any pertinency where the language in another policy is in 
different terms. 

Two major types of these clauses have been before this court. On the one 
hand, we have considered clauses like the present one in which the company clearly 
is given the discretion (the word used is “may’’) to pay a person in any one of the 
four defined classes. Representative cases are Thomas v. Prudential Ins. Co., 
supra, and Brennan y. Prudential Ins. Co., supra.2 These cases differ somewhat 
from the case under consideration in that their facility of payment clauses do not 
provide for payment to a designated beneficiary. In these cases we held that the 
company was within its rights in paying a member of any one of the classes enu- 
merated. 

In the Thomas Case the money was paid to the one who incurred expense for 
the insured’s last illness and burial. Speaking by Mr. Justice Paxson, we said (148 
Pa. 594, at page 599, 24 A. 82): “The company paid this money to the person appear- 


1For cases in other jurisdictions, see Sheridan v. Prudential Ins. Co., 28 Ill.App. 519, 
affirmed 230 Ill. 33, 82 N.E. 426; Fitzgerald v. Baltimore Life Ins. Co., 133 Md. 619, 105 A. 775; 


Bradley v. Prudential Ins. Co., 187 Mass. 226, 72 N.E. 989; Metroplitan Life Ins. Co. v. 
Schaffer, 50 N.J.Law, 72, 11_A. 154; Cohen v. John Hancock Mutual Life Ins. Co., 135 App. 
Div. 776, 119 N.Y.S. 859; Foryciarz v. Prudential Ins. Co., 95 Misc. 306, 158 N.Y.S. 834; 
Dickin v. John Hancock Mutual Life Ins. Co., 142 Misc. 452, 254 N.Y.S. 606, 607.— : 3 
2In the following, cases it was decided that if the insurance company exercises its discretion 
and makes payment in good faith to a_person within the classes named in the clause, it is pro- 
tected, and is liable to no one else: iompson v. Prudential Ins. Co., 119 App.Div. 666, 104 
N.Y.S. 257; In Re O’Kane’s Estate, 107 Misc. 584, 176 N.Y.S. 884; Cohen v. John Hancock 
Mutual Life Ins. Co., 135 App.Div. 776, 119 N.Y.S. 850. This right of the insurance company 
was recently sustained by the orphan’s court of Philadelphia county in Burton’s Estate, 20 Pa.Dist. 


& Co. R. 566. 
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ing to it to be equitably entitled thereto, and produced a receipt signed by her for 
the same. This was a complete defense under the very terms of the policy. It is 
for the company to judge who is the person to be equitably entitled to the money. 
This discretion is vested in it by the contract between the parties.” 

We have also considered clauses which do not contain the words “may make 
payment,” thus not manifesting a discretion in the company to select the person 
equitably entitled to payment, but which do provide that the production by the 
company of a receipt from a person of the classes named is conclusive evidence 
that all claims under the policy have been satisfied. Such was the clause in 
McNally v. Metropolitan Life Ins. Co., 16 Pa.Super. 111, which was affirmed by this 
court in 199 Pa. 481, 49 A. 299, and in Smith v. Metropolitan Life Ins. Co., 222 Pa. 
226, 71 A. 11, 20 L.R.A.(N.S.) 928, 128 Am.St.Rep. 799. We decided that the 
company was bound in each case to pay the beneficiary named in the policy. 

It is argued that there is a conflict between our decisions in the Thomas and 
srennan Cases on the one hand, and the opinions in the McNally and Smith Cases 
on the other, but such is not the case. Nor should importance be attached to the 
fact that in the first-named cases the beneficiaries were not named, but they were 
designated in the latter two cases. The true distinction between these two groups 
of cases is to be found in the presence or absence of a clause in the policy empower- 
ing the insurance company, in its discretion, to pay the proceeds to the person 
appearing to it to be equitably entitled thereto. Such a clause is contained in the 
Prudential policies construed in the Thomas and Brennan Cases, and is found in 
the present case. It is absent in the Metropolitan policies considered in the McNally 
and Smith Cases. This difference has always been recognized, and it is the reason 
that we follow now the Thomas and Brennan decisions. In the McNally Case, 
supra, Judge Orlady specifically held that the interpretation of the policy there 
involved was not controlled by our decisions in the Thomas and Brennan Cases, 
because of the variation in the wording of the policy. He said (16 Pa.Super. 111, 
at page 114): “Here we have a very different provision. The apnlication designates 
this plaintiff as a sole beneficiary. The company has nothing to do with deter- 
mining who is ‘equitably entitled’ to this money. No discretion is vested in it by 
the contract, to weigh and decide between conflicting worthiness, and to act as 
conclusive judge of its own liability.” On appeal to this court we aflirmed the 
conclusion which he reached. 

Our view is that in this case the discretion to select the beneficiary is by the 
terms of the contract conferred upon the insurance company. It is not suggested 
that this discretion was exercised by it in bad faith. The right of the insured to 
delegate this discretion to the defendant is based upon sound public policy and is 
well established by authority. Hence the production of the receipt signed by the 
undertaker, the person selected by the company as the one equitably entitled to 
the money, is conclusive evidence that the defendant has satisfied all its obligations 
under the policy. 

The judgment of the Superior Court is reversed, and the judgment is here 
entered for the defendant. 


BROOME v. TRAVELERS’ INS. CO. No. 14474. 
Supreme Court of South Carolina. May 3, 1937. 
191 Southeastern Reporter 220. 
1. FRAUD. 


In action for fraudulent breach of group life policy providing for disability 
benefits, wherein insured sought both actual and punitive damages, insured held 
entitled to recover actual damages on failure to prove fraud entitling her to 
punitive damages. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. TOTAL DISABILITY. 

Evidence that insured became unable, even with aid of sister, to do work of 
spooler in cotton mill on which she relied for living, and that insured had 
severe pains in back, chest, and stomach, curvature of spine, weak, dilated heart, 
low blood pressure, and, in opinion of physicians, probably had stomach ulcer, 
and would never be able to resume work, held to make case for jury as to whether 
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insured was “totally and permanently disabled” within meaning of group life 
policy providing for disability benefits. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


3. PROOF OF DISABILITY. 

In action for fraudulent breach of group life policy providing for disability 
benefits, insurer’s denial of allegation of complaint that insurer refused insured’s 
request for blanks to file claim held not to raise defense of insured’s failure to 
file proofs, since such defense is an affirmative defense which must be specifically 
alleged. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Circuit Court of Chester County; G. Dewey 
Oxner, Judge. 

Action by Annie Broome against the Travelers’ Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

Osborne & Butler, of Spartanburg, and Hemphill & Hemphill, of Chester, 
for appellant. 

Hamilton, Gaston & Hamilton, of Chester, for respondent. 

Stasier, Chief Justice. 

This is an action for the alleged fraudulent breach of a contract of insurance. 
It appears that on June 22, 1927, the defendant insured the life of the plaintiff 
under a group policy theretofore issued by it to the Highland Park Manufacturing 
Company, of which the plaintiff was an employee. The individual certificate 
furnished her by the defendant fixed the amount of her insurance at $1,000. 
Both the policy and the certificate provided that the insurer would waive, upon 
being furnished due proof of total permanent disability of the insured, further 
payment of premiums and would pay to her the amount of insurance then in 
force on her life in a fixed number of installments of her own choosing. 

The complaint originally contained two causes of action, so denominated. 
It was sought by the first to recover actual damages in the sum of $1,000 alleged 
to be due the plaintiff as disability benefits. The second was for the fraudulent 
breach of contract, for which damages were asked in the sum of $2,000. On the 
call of the case, the defendant moved that the plaintiff be required to elect on 
which cause of action she would proceed, and her counsel thereupon stated that 
she would go to trial on the second—for the fraudulent breach of contract. The 
plaintiff was then permitted, on motion, to amend that cause of action by alleging 
that she had been injured and damaged in the sum of $1,000 actual damages and 
2,000 punitive damages, and to change her prayer to conform to these allega- 
tions. 

It was alleged that, in the summer of 1931, while the policy and the certificate 
of insurance were in full force and effect, the plaintiff became, and has been 
ever since, permanently and totally disabled, suffering with “a general physical 
weakness, low blood pressure, weakness of the heart, a chronic ulcerated stomach, 
and curvature of the spine”; that, at the time of the commencement of her dis- 
ability, she notified the defendant's agents of her condition and demanded pay- 
ment of the amount due her, but that the company fraudulently refused to 
furnish her blanks on which to make claim for disability benefits; that it repre- 
sented to her that, if she would continue to pay her premiums until her employer 
opened up its mill, which was then shut down, her claim would be paid, and that 
it thereby fraudulently persuaded her to pay the premiums until October 29, 
1931, after which time it refused to accept further payments; and that the 
company, knowing of her disability, unlawfully canceled and repudiated the 
insurance contract, basing its action upon the claim that the premiums were not 
paid, although it knew that the payment of premiums, under the terms of the 
policy and the certificate, was waived by it from and after the commencement of 
plaintiff's disability. 

The defendant, answering, admitted the issuance of the group policy of 
insurance and of plaintiff's individual certificate thereunder, but alleged that on 
November 2, 1931, the Highland Park Manufacturing Company failed to pay the 
premium then due, and that both the policy and the certificate, for that reason, 
had lapsed as of that date. A general denial was interposed to other allegations 
ot the complaint. 
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During the trial, Judge Oxner, upon motion of the defendant, granted a 
nonsuit as to punitive damages but refused to do so as to actual damages. A 
motion for a directed verdict was overruled and the jury found for the plaintiff 
$1,000. From judgment entered this appeal is taken. 

While the exceptions are thirteen in number, they raise but three questions, 
as stated and argued by counsel for the appellant: 

“(1) Could the plaintiff recover actual damages for total and permanent dis- 
ability when she had elected to proceed under the second cause of action for 
fraud, when no fraud was proven? 

“(2) Did the proof show that the plaintiff was totally and permanently dis- 
abled under the terms of the policy involved and the decisions of this Court? 

“(3) Could the plaintiff recover in the absence of a showing that she had 
furnished proofs of her alleged disability while the policy was still in force?” 

First. Judge Oxner, in overruling the motion for a directed verdict as to 
actual damages, said: “The contention of the defendant is, in substance, that an 
action for fraudulent breaach of contract is the same as one for fraud and deceit. 
I do not think the two are the same by any means. It is true that it has recently 
been held by the Supreme Court that an action for alleged fraudulent breach of 
contract is one ex delicto; but, as above stated, it doesn’t follow from this 
holding that, in an action for fraudulent breach of contract, that if the plaintiff 
fails to prove fraud, then his cause of action for actual damages goes out. 
Unquestionably, this is true, because in several of the recent cases that have 
gone up to the Supreme Court, where the Supreme Court found that there was 
no evidence of fraud to warrant a verdict for punitive damages, the verdict was 
allowed to stand as to actual damages. A very recent decision is that of Welch 
vy. Missouri State Life Insurance Company, 176 S.C. 494, 180 S.E. 447. In the 
Welch Case, if the contention of the defendant here is correct, when the Court 
found that there was no evidence of fraud, it would have been necessary for the 
Court to have reversed the entire judgment below.” 


The argument of appellant here is simply this: In an action for the fraudulent 
bre: h of contract accompanied by a fraudulent act, “if a plaintiff proves a fraud, 
he can get both actual and punitive damages, but if he does not prove fraud, he 
not nly cannot recover punitive damages but he cannot recover actual damages 
since the recovery of both depends upon the establishment of his proof that he 
has been defrauded.” In their consideration of this question, counsel for the 
appellant have devoted a large part of their brief—which shows much study and 
investigation—to a discussion of numerous decisions of this court, from which, 
as pointed out, certain principles seem clear. While these decisions are author- 
ity for what they hold, it is not claimed that they are decisive of the question 
here presented. We cite a few of these cases: Welborn v. Dixon, 70 S.C. 108, 
49 S.E. 232, 3 Ann.Cas. 407; Prince v. State Mutual Life Insurance Company, 
77 S.C. 187, 57 S.E. 766; Givens v. North Augusta Electric & Improvement Com- 
pany, 91 S.C. 417, 74 S.E. 1067; Winthrop v. Allen, 116 S.C. 388, 108 S.E. 153; 
Sullivan vy. Calhoun, 117 S.C. 137, 108 S.E. 189; St. Charles Mercantile Company 
v. Armour & Co., 156 S.C. 397, 153 S.E. 473; Spratt Building & Loan Ass’n v. 
Roper, 160 S.C. 240, 158 S.E. 495; Bradley v. Metropolitan Life Insurance Co, 
162 S.C. 303, 160 S.E. 721; Holland v. Spartanburg Herald-Journal Co., 166 S.C 
454, 165 S.E. 203, 84 A.L.R. 1336; Lawson v. Metropolitan Life Insurance Co., 
169 S.C. 540, 169 S.E. 430. 


It is true that, in Dyson v. Commonwealth Life Insurance Company, 176 S.C. 
411, 180 S.E. 475, 476, we approved the holding of the trial judge “that a fraudu- 
lent breach of a contract is a tort.” Whether such holding is in conflict with 
expressions used by the court in some of its prior decisions, is not here important. 
We have held in several recent cases of the kind before us, where the question 
here raised was indirectly involved, that actual damages are recoverable, although 
the recovery of punitive damages, as no fraud was proved, was not allowed. 

In Jordan v. Equitable Life Assurance Society, 170 S.C. 19, 169 S.E. 673, 
which was an action for the fraudulent breach of contract accompanied by 
fraudulent acts, a motion was made by the defendant, on trial of the case, for a 
directed verdict upon the ground that the policy had lapsed for the failure to 
pay the premiums. The motion was refused and both actual and punitive 
damages were awarded. This court held that there should have been a directed 
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verdict as to punitive damages, but that actual damages, under the proof, was a 
question for the jury. Welch v. Missouri State Life Insurance Company, 176 
S.C. 494, 180 S.E. 447, decided subsequently to the Dyson Case, was also an 
action for the fraudulent breach of contract accompanied by fraudulent acts. 
The defendant’s motion for a directed verdict was refused and the jury found 
for the plaintiff both actual and punitive damages. On appeal, this court held 
that a verdict as to punitive damages should have been directed, but it sustained 
the judgment for actual damages. Pack v. Metropolitan Life Insurance Com- 
pany, 178 S.C. 272, 182 S.E. 747, 749, a still later decision, was an action for the 
fraudulent breach of contract. The trial judge refused the defendant's motion 
for a directed verdict, and both actual and punitive damages were awarded by 
the jury. On appeal this court held: 

“The evidence fails to show the alleged ‘fraudulent breach of contract 
accompanied by a fraudulent act.’ 

“It may show a negligent breach of the contract because of inadequate 
efforts of defendant’s agent to ascertain the changed residence of the plaintiff, 
and to collect the premiums. That would be simple negligence, the proof of 
which would entitle the plaintiff to recover actual damages.” 

[1] Clearly, under these decisions, question (1) must be answered in the 
affirmative. Judge Oxner, therefore, committed no error in refusing to grant 
defendant’s motion for a directed verdict on this ground. 

[2] Second. A lengthy review of the evidence pertinent to this issue would 
serve no useful purpose. We are satisfied, from a careful reading of the testi- 
mony, that the trial judge properly submitted to the jury the question of the 
insured’s total and permanent disability as alleged in the complaint. The plain- 
tiff testified that she was in ill health for some time prior to the year 1931, 
suffering with severe pains in her back and stomach, and during the summer of 
that year her condition became so bad that she was no longer able, even with 
the help of her sister, to do the work of a spooler in the cotton mill where she 
was employed, which was the work she had been trained to do and upon which 
she depended for a living. Dr. Walker stated that fie had treated the insured 
in the summer and fall of 1931 and prior thereto; that he found she had curvature 
of the spine, which appeared to be growing worse; that she complained of 
pain in the chest, which was probably due to an ulcer of the stomach or some 
condition of the spine; that she was unable to work in June, 1931, as he told her 
at the time, and that her condition had not improved since, and that she will 
never get well. Dr. Ross testified that he examined the plaintiff in 1933, and that 
he also saw her in 1934 and in 1935; that his examination of her disclosed that 
she had a bad curvature of the spine, that her heart was very weak and slightly 
dilated, and that she also had low blood pressure; that she complained of 
intense pain in her chest, which was probably due to an ulcer of the stomach; 
that when he examined her in 1933 she was not able, in his opinion, to work as 
a spooler in a cotton mill, and that she will never be able to do so. There was 
some testimony to the effect that in 1933 the plaintiff worked as a spooler for 
several months, but she stated that she was out the biggest part of the time, 
and that she finally had to quit for the reason that she was not able to work at 
all. See Smith v. Prudential Insurance Co., 174 S.C. 528, 178 S.E. 124; Thompson 
vy. AEtna Life Insurance Co., 177 S.C. 120, 180 S.E. 880, 885. The exceptions 
raising this question are overruled. 

[3] Third. It appears from the record that the issue, as to the failure of the 
plaintiff to furnish proofs of her disability, is not raised by the pleadings. The 
complaint alleged that the insured requested the insurer to furnish her blanks 
with which to make written claim for the disability benefits to which she was 
entitled under the policy, but that, acting through its agents, the company 
refused to do so. This allegation was denied by the defendant’s answer. 


In Carpenter v. American Accident Co., 46 S.C. 541, 24 S.E. 500, the court 
held that “the forfeiture claimed by reason of the alleged failure to file sworn 
proofs of death is purely a matter of defense”; and in Thompson vy. A&tna Life 
Insurance Co., supra, that “such a forfeiture is an affirmative defense, to be 
proved by defendant”—citing cases. In Pickett y. Fidelity & Casualty Co. 
S.C. 477, 38 S.E. 160, 163, 629, where it was alleged by the plaintiff, but denied by 
the defendant in its answer, that all the conditions of the policy had been pet- 
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formed, this court said: “Such a denial does not require a plaintiff in a suit on an 
insurance policy to prove compliance with the conditions in reference to for- 
feiture as a part of the plaintiff's case. It is incumbent on the insurer, when 
sued, to specifically allege any matter of forfeiture relied on. Copeland v. 
Western Assurance Co., 43 S.C. 26, 20 S.E. 754.” 

In the case at bar, the ruling of the trial judge on this question, under the 
authorities above cited, was undoubtedly correct. 

The judgment of the circuit court is affirmed. 

Carter, Bonham, Baker, and Fishburne, JJ., concur. 


PHILLIPS v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 14477. 
Supreme Court of South Carolina. May 5, 1937. 
191 Southeastern Reporter 226. 
3. TIME OF DISABILITY. 

In action to recover total and permanent disability benefits under group policy 
covering employee, evidence as to whether employee’s disability occurred between 
date of termination of her employment and date of cancellation of her certificate 
of insurance he/d for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. WAIVER OF NOTICE. 

In action to recover total and permanent disability benefits under group policy 
covering employee, evidence disclosing that insurer, knowing that certificate cover- 
ing employee was canceled prior to time claim was filed, elected to investigate bona 
fides of claim, and that insurer did not finally reject claim because it was not filed 
in time, but because there was no liability, he/d sufficient for jury on issue as to 
whether insurer had waived failure to give notice of disability while policy was in 
force and in reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. WAIVER. 

\fter knowledge of breach of conditions of contract of insurance by insured, 
insurer by its acts may waive such breach. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

6. WAIVER. 

Question of waiver of insured’s breach of conditions of insurance policy, unless 
only one inference can be drawn from testimony, is for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

7. WAIVER OF NOTICE. 

_ Where case involved issue whether insurer had waived failure of insured to 
give notice of alleged disability while group policy was in force and in reasonable 
time, refusing insurer’s requested instruction that insurer is not estopped unless 
insured relied on insurer’s action and that insured’s situation was changed as a 
result thereof, and that it would operate as fraud on him to allow insurer to retract 
or disown its previous conduct, he/d properly refused as not stating correct law. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

Appeal from Common Pleas Circuit Court of Fairfield County; G. Dewey 
Oxner, Judge. 

Action by Aline Phillips against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

_ Thomas, Lumpkin & Cain, of Columbia, and McDonald, Macaulay & McDonald, 
of Winnsboro, for appellant. 

Douglas & Douglas, of Winnsboro, for respondent. 

BonHAM, Justice. 


__ The respondent was employed in the Winnsboro Mills, a subsidiary corporation 
of United States Rubber Company. The Equitable Life Assurance Society issued 
its group policy covering the employees of United States Rubber Company, which, 
by agreement of defendant, was extended to cover the employees of Winnsboro 
Mills. January 1, 1931, the defendant issued and delivered to respondent its 
individual certificate whereby she was insured for the sum of $2,000. The policy 
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is known as a group policy and contains the usual total and permanent disability 
clause. 

The respondent brought this action to recover the sum of $2,000, alleging that 
she had become wholly disabled because of disease, and that under the terms of 
the policy she is entitled thereto; she further alleges that she has performed all 
of the conditions precedent required by the terms of the policy. 

For answer to the complaint, the defendant admits that it issued the policy 
sued on. It denies knowledge or information sufficient to form a belief as to the 
allegations of paragraph 7 of the complaint, which relates to plaintiff's alleged dis- 
ability. It admits that it has refused tg make payment of plaintiff’s claim. It 
denies each and every allegation of the complaint not admitted in the answer. 

For further defense, it alleged: That the policy sued on ceased when the 
insured ceased to pay the premiums thereon, or when the insured’s employment 
with the Winnsboro Mills terminated. That plaintiff left the employment of 
Winnsboro Mills December 31, 1931; and in consequence thereof her certificate of 
insurance was canceled Octobér 31, 1932. 

For further answer it was alleged that the plaintiff did not, during her employ- 
ment in the Winnsboro Mills and while the insurance was of force and effect, nor 
any one in her behalf, give notice to or furnish proof to the defendant that she 
had become totally and permanently disabled, and is now estopped from asserting 
any claim under said certificate. 

For further defense, the defendant denies that plaintiff was, at any time during 
the period of her employment at the Winnsboro Mills and while the insurance was 
of force and effect, wholly disabled. 

The case came on for trial before Judge Oxner and a jury at the spring, 1936, 
term of the court for Fairfield coumty and resulted in a verdict for plaintiff in the 
sum of $2,000 and interest. 

In the course of the trial, motions for nonsuit, directed verdict, and new trial 
were made in due time, and each motion was denied. 

This appeal stands upon fourteen exceptions. Appellant’s counsel, in their 
brief, state five questions on which they elect to argue the appeal. We think that 
the answer to two questions will be determinative of the case, viz.: 

(1) Was plaintiff disabled while the policy was in force and while she was in 
the employ of Winnsboro Mills? 

(2) Did plaintiff furnish proofs of disability in due time? If she did not, did 
defendant waive the failure to do so? 

The plaintiff discontinued her work at the mill the 31st of December, 1931, on 
account of her condition of pregnancy. It may be stated that her counsel does not 
claim that her pregnancy was such disease as constitutes disability within the con- 
ditions of the policy of insurance. Her policy of insurance was canceled Novem- 
ber 2, 1932. The cardinal question to be answered here is this: Is there any evi- 
dence which required that the court submit to the jury the question, Did plaintiff's 
disability occur between December 31, 1931, and November 2, 1932? 

[1-3] The record contains a great deal of testimony thereabout, and, if this 
court had the power to declare where the preponderance of the evidence lav, it 
would say on the negative side of the question. But the law of this state has dele- 
gated the power to answer that question to the jurv, and this court has laid down 
the rule that, if there is any relevant and competent evidence bearing on the issue, 
it must be submitted to the jury. True, the court has also laid down the rule that, 
if only one reasonable inference may be deduced from the evidence, it is a question 
of law to be determined by the court without reference to the jury. 

Was there such testimony ? 


Dr. Lindsay, an honorable and credible witness, was asked: “Since what date 
has she been unable to engage in her occupation?” He answered: “According to 
this, December, 1931.” Apparently the witness was looking at and referring to a 
statement he had made to the defendant insurance company. Defendant's counsel 
objected to his answer; the court admonished him to disregard the written state- 
ment, except as it refreshed his memory; then the witness said: “I guess about 
five or six years.” : 

In addition to this testimony given by Dr. Lindsay, the plaintiff gave testimony 
as to her condition and feelings during the period under. investigation, which the 
jury was entitled to consider in determining whether her disability existed between 
December 31, 1931, and November 2, 1932. 
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The appellant contended, and the presiding judge overruled it, that plaintiff 
must give notice of, and furnish proof of, her disability during the life of the pol- 
icy. His honor said that he could find in the policy of insurance no provision fix- 
ing the time in which proof of disability should be furnished. Our investigation 
afirms this ruling. The judge held, and charged the jury, that in such case the 
plaintiff must have ‘filed the proofs of disability within a reasonable time. The 
proof was, and it is undisputed, that it was filed by plaintiff's attorney the 16th day 
of May, 1934; seventeen months after the policy of insurance was canceled and 
three years after the plaintiff had ceased to be employed by the Winnsboro Mills. 

The trial judge frankly expressed a doubt whether such time was a reasonable 
one in which to file proof of disability, but he did not decide the question, because, 
in his opinion, there was evidence which made it his duty to submit to the jury the 
question whether the defendant had waived the issue that plaintiff had failed to 
file her proof of disability in due time. 

And herein lies the matter that gives us pause. 

By their verdict, the jury has said that defendant did waive this right. Was 
there evidence of waiver? The proof of disability was filed May 16, 1934; the 
defendant’s final action rejecting the claim was August 21, 1935. 

Two deductions lead us to the conclusion that the finding of the jury that there 
was waiver is correct: 

(1) The long correspondence set out in the exhibits shows that the defendant 
did not finally reject the claim because it was not filed in time, but because their 
investigation satisfied them that there was no liability. 

(2) The defendant, at the start of its investigation, knew that its policy was 
canceled November 2, 1932. It needed no investigation to decide that the claim 
was filed too late. Instead of standing on that ground it elected to investigate the 
bona fides of the claim. 

It is a legitimate deduction that the defendant waived the failure to file the 
papers in due time. 

Tt is appropriate that we say here that this case is distinguished from that of 
Hardin v. Southeastern Life Insurance Company, 176 S.C. 337, 180 S.E. 210, 212, 
in which this court said: “The court has examined the record with care, and is 
unable to agree with appellant that the testimony required the submission of that 
question to the jury.” 

[4] Whereas in the present case the circuit judge stated, and the record approves 
his statement, that there was evidence of waiver which made it necessary to submit 
that issue to the jury. 

Defendant’s attorneys, in their oral poms, ‘stated that they had asked that 
the cases, Hays v. Western Union Tel. Co., 70 S.C. 16, 48 S.E. 608, 67 L.R.A. 481, 
106 Am.St.Rep. 731, 3 Ann.Cas. 424, and Kingman v. Lancashire Ins. Co., 54 S.C. 
599, 32 S.E. 762, be reviewed by this court and overruled, but it does not appear 
by the record that leave of the court was had to review these cases. Be that as it 
may, the court is not inclined to disturb the conclusions reached in those cases. 

[5, 6] The rule adopted by this court in relation to waiver is thus stated by 
Mr. Justice (now os Justice) Stabler in the case of Allen v. Jefferson Stand. 
Life Ins. Co., 139 S.C. 41, 137 S.E. 214, 216: 

“A fter knowledge of a breach of the conditions of a contract of insurance by 
the insured, the insurance company by its acts may waive such breach. Kingman 
v. Insurance Co., 54 S.C. 599, 32 S.E. 762. * * * 

“The question of waiver, unless only one inference can be drawn from the 
testimony, is for the jury. Rogers v. Insurance Co., 135 S.C. 89, 133 S.E. 215, 45 
A.L.R. 1172; Hollings v. Bankers’ Union, 63 S.C. [192], 197, 41 S.E. 90. Even 
though no one of the facts is sufficient in itself to warrant an inference of waiver, 
yet, if, taken together, they tend to produce that result, then there is no error in 
submitting that question to the jury. Cope v. Insurance Co., supra [134 S.C. 532, 
133 S.E. 440]; Clark v. Insurance Co., 101 S.C. 249, 85 S.E. 407.” 

The circuit judge charged the law of waiver in substantial accord with these 
principles, and we cannot say, as matter of law, that there is no evidence to sustain 
the finding of the jury that the defendant waived the failure of plaintiff to give 
notice of her alleged disability while the policy was in force and in reasonable time. 

[7] Appellant excepts to the refusal of the circuit judge to charge the follow- 
ing request: “It is an accepted principle that an insurance company which has, with 
full knowledge of a breach of a condition of the policy, promised to pay an 
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admitted loss will be deemed to have waived its right to rely on the breach. But 
the application of this principle must not overlook other considerations which enter 
into the law of waiver and estoppel; and those considerations are no different when 
applied to a promise to pay a loss than when applied to other actions by the insurer 
relating to other aspects of the contract. There is sound authority for and much 
force in the view that the insurer is not estopped unless the insured relied upon the 
action of the insurance company and that his situation has been changed as a 
result thereof, and that it would operate as a fraud upon him to allow the insurer 
to retract or disown its previous conduct.” 

We have been cited to no South Carolina cases, nor have we found any, in 
support of the proposition stated in the rejected request. We confess that it seems 
a sound and logical principle, but it is not in accord with the decisions of this 
court and we are not disposed to set them aside. 

[8] Appellant also excepts to the refusal of the trial judge to admit in evi- 
dence the schedule showing the termination of the contract of insurance and the 
reason therefor. 

We do not think that appellant suffered any harm on this account. There was 
other uncontradicted evidence showing when the certificate terminated.— November 
1932—and that it was terminated because plaintiff had ceased to be an employee of 
Winnsboro Mills. 

Judgment affirmed. 

Stabler, C. J., and Carter, Baker, and Fishburne, JJ., concur. 


TINSLEY v. PRUDENTIAL INS. CO. OF AMERICA. No 14485. 
Supreme Court of South Carolina. May 12, 1937. 
191 Southeastern Reporter 307. 
1. LAPSE. 

In action to recover on life policy for death of insured, whether policy had 
lapsed so as to preclude recovery thereon or whether custom had been established 
by acceptance of premiums after they had become due so as to prevent lapse of 
policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

2. REINSTATEMENT. 

In action to recover on life policy for death of insured, wherein insurer’s 
defense was that policy had lapsed so as to preclude recovery thereon, whether 
insured made application for reinstatement, and whether, if made, application 
was properly refused, held fact- question for jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


Appeal from Common Pleas Circuit Court of Chester County; G. Dewey 
Oxner, Judge. 

Action by Mrs. Mary H. Tinsley against the Prudential Insurance Company 
of America. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Osborne & Butler, of Spartanburg, and McDonald, Macaulay & McDonald, 
of Chester, for appellant. 

Hemphill & Hemphill and Hamilton, Gaston & Hamilton, all of Chester, for 
respondent. 

CarTER, Justice. 

This case by Mrs. Mary H. Tinsley, as plaintiff, against the defendant, 
Prudential Insurance Company of America, was commenced in the court of 
common pleas for Chester county, July 22, 1935. The suit involves an insurance 
policy issued upon the life of Theodore N. Tinsley, the husband of the said Mary 
H. Tinsley, named as beneficiary thereunder, bearing date March 13, 1924, and 
the face amount of the policy is $5,000, but the action involved is only for the 
amount of $3,000 in full liquidation of the claim of the said Mrs. Mary H. Tinsley 
and, also E. L. Royal, an alleged assignee of an interest in the policy. The 
insurance company denied liability under the policy. The cause being at issue, 
the case was tried in said court before his honor, Judge G. Dewey Oxner, and a 
jury, January 13, 1936, resulting in a verdict for the said Mrs. Mary H. Tinsley, 
a verdict having been directed and the complaint dismissed as against the said 
FE. L. Royal at the close of the testimony. In this connection we quote from the 
record the following portion of the agreed statement: 
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“There having been a disagreement between counsel at the close of the 
Judge’s Charge as to the amount that the verdict should be for, in case of a 
verdict being found in favor of the plaintiff, it was agreed by counsel that the 
points in dispute on that matter should be later determined by the Judge, in 
event of a verdict for plaintiff, and after due consideration and argument of 
counsel, his Honor passed an order of date January 31, 1936, adjudging that 
the verdict should be for the sum of $3,000.00, plus $230.00 interest up to the 
date of the verdict, which was rendered on January 16th, and directing that the 
verdict be accordingly amended so as to allow the above sum, and that plaintiff 
have leave to enter judgment against the defendant accordingly, and judgment 
was thereupon so entered.” ; 

From this judgment, pursuant to due notice, the defendant has appealed to 
this court, alleging errors imputed to the trial Judge. 

Under exception 1 appellant imputes error to the trial judge in overruling 
defendant’s motion for directed verdict in favor of the defendant upon the fol- 
lowing ground: “That the evidence showed conclusively that the insured T. N. 
Tinsley’s policy had lapsed for non-payment of premium on the 13th day of 
September, 1933, and that such lapse had taken place long prior to his death and 
after the period of extended insurance had expired; and further showed that the 
insured had filed an application for reinstatement of the policy which was 
rejected on good grounds, and there is no sufficient evidence showing waiver or 
estoppel to avoid the forfeiture caused by the lapse of the policy and the failure 
to pay the premium; the error being that the motion based upon said grounds 
was well founded, and his Honor should have so held and should have directed a 
verdict in favor of defendant.” 

[1] A study of the record fails to convince us that the trial judge committed 
error in declining to grant defendant’s motion for a directed verdict in favor of 
the defendant. As appears from the record, the policy involved was issued 
March 13, 1924, and the insured died September 26, 1934. It seems to be conceded 
that for the first six years the premium on the policy was paid promptly. How- 
ever, later on the holder of the policy did not make his payments so prompt, 
and testimony was introduced tending to show that a custom was established 
between the parties for the premium to be paid by or on behalf of the insured 
and accepted by the insurer after, and at times long after, the premium became 
due. In this connection we quote the following from the testimony of Mr. 
Ferguson, the general manager of the insurance company; on re-cross-examina- 
tion by Mr. Hemphill: 

“Q. Now, Mr. Ferguson, I have just one or two questions, and I want to try 
to get you to see if I understood you correctly: Did I understand you to tell Mr. 
Osborne that you have a perfect right, and had been instructed by Mr. Tinsley, 
whenever a premium became due, to make application or inquiry for the loan 
value, and ascertain the amount; and after you had ascertained the amount from 
the home office, that then you would send over the loan agreement, and then 
Mr. Tinsley had been given somewhat his own good time within which to fix 
the loan agreement? A. Not his own good time. 

“Q. Well, didn’t you say that? A. No; not his own good time; not his own 
good time. 

“Q. Well, he took a great deal of time all through the vears, hadn’t he? A. 

He had taken some. 
_ “Q. And it was the custom of the company that, after you had made this 
inquiry, and if part of the premium was to be paid with a loan, that it didn’t 
make any difference about its being completed exactly on time, is that correct? 
A. The loan agreement itself? 

“Q. The loan agreement itself? A. Yes, 

“Q. And therefore, in this, you had made the inquiry, that the company took 
that as being in effect an application for a loan? A. An inquiry for a loan. 

“Q. And therefore they were not strict about its being completed within the 
grace period? A. That is what I said.” (Italics added.) 

It is the contention of the appellant that the policy in question lapsed Sep- 
tember 13, 1933. In this connection we call attention to the further testimony 
of Mr. Ferguson, given on re-cross-examination : 

“Q. And therefore did I understand you that, in reference to the premium, 





770 The Insurance Law Journal, Vol. 89 [Sept., 1937 


that premium due in September, 1933, that within the grace period you made the 
inquiry of the company? A. Yes. 

“QO. And in behalf of Mr. Tinsley? A. Yes, sir. 

“QO. You got back that information in October, didn’t you? A. Whatever 
date that is. 


“Q. Let me see; that was after the grace period had expired, hadn't it? A. 


It was after the 13th of October, yes. 


“Q. And wasn’t it October 24th; and then followin ng. your usual custom, you 
mailed over to him a loan agreement to be filled out, didn’t you? A. Yes, that 
is correct. 

After you heard from the home office? A. Yes. 


“O. And he didn’t do anything about it right away, did he? A. No. 
“Q, But subsequently he wrote you this letter? A. In March, yes. 


“9, And then you came over, following your usual custom, just as you had 
been doing, is that right? A. Yes. 

“Q. And you fixed up his loan agreement and arranged for it to be paid, 
partly with loan and partly with cash? A. Yes. 

“Q. Mr. Tinsley fixed the loan part, didn’t he? A. Yes. 

“Q. And Mr. Royal furnished the cash? A. Yes. 


“Q. And that has been your custom ever since 1930, all along? A, What 
is that? 


“Q. That had been your custom of dealing with Mr. Tinsley for at least from 
1930, hadn't it? A. Not for as long as that. 


“Q. But it had been for the grace period—after the grace period, whether two 
months, five months or what not? A. That is right. 


“Q. And any previous time, that was all that you wanted for him to fill out, 
the loan agreement, and supplement whatever cash was necessary? A. Yes. 


“Q, And you were authorized to do that, by the company? A, That is right, 
yes.” 

It can be reasonably inferred from the testimony in the case that an applica- 
tion for reinstatement was not required if the premium on the policy was to be 
settled partly in cash and partly by using available loan fund. This custom, between 
the parties, existed from year to year. The testimony is reasonably susceptible of 


the inference, as contended by the respondent, that on several annual occasions 
when the insured was behind on his payments the company did not require the 
filing of application for reinstatement or manifest in any way that from its view- 
point the policy in question had lapsed. As contended by the respondent, the parties 
acted upon this theory from year to year. As indicated above, the premium was 
paid by paying part cash and using available loan fund, but, so far as the record 
discloses, there was no specific time required by Mr. Ferguson, as representing the 
company, to make this payment, and evidently the insured was allowed great lati- 


tude, This seems to have heen the practice and custom existing between the parties 


all along, and the insured was evidently led to believe that no other method ot 


payment would be exacted of him. As stated, in effect, Ferguson, the manager, 
had authority from the insured to make application or inquiry for any available 
loan value. In this connection we quote the following testimony of Mr. Ferguson: 

“>. = think, Mr. Ferguson, you told me just exactly what I wanted to know; 


thank you, sir. And what we have been driving at all along, from 1930 right on 
down to: the finish, you had authority from Tinsley to make applications for a 


loan, didn’t you? A. Yes, sir. 

“Q. And you would make the application for a loan for Mr. Tinsley, wouldn't 
you? A. Yes, sir. 

“QO. And then you had authority from the home office to extend to Mr. oe 
time within which to complete those loan agreements, didn’t you? A. 

“Q. Well, you did it? A. I did it, but I didn’t have authority to do “t. 

“Q. You said a minute ago you had authority? A. I said I had authority 
to recognize the signature. 

“Q. But, at any rate, that was your invariable custom, wasn’t tt? A. Yes, sir 
(Italics added.) 

“Q. And, I want to refresh you once more: And, through the years, down to 
the finish, you followed the same custom that went through? A. Yes.” (Italics 
added). 

It may reasonably be inferred from the testimony to which we have referred 
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that the company acquiesced in the action and actions of the said manager, and, 
in effect, authorized the same. 

We are forced to agree with the contention of the respondent that even the 
home office of the insurance company regarded the policy as continuing in full 
force and effect while the insured, through the several years, 1930, 1931, 1932, and 
1933, performed the several acts referred to, and made payment of the premiums 


for those years in the manner mentioned, 


Under the terms of the policy in question the due date of the premium was 
March 13th, but by agreement entered into between the insurer and the insured 
the date of payment of premium was changed to September 13th of each year. 
This agreed change having béen made, a premium fell due September 13, 1933. 
It appears from the record that the insured had left to Mr. Ferguson, the man- 


ager, the duty of making application for the available loan value to be used in 


connection with the payment of the premium in accordance with the established 
custom. It further appears that Ferguson waited until the last day of grace 
for making this application. This application, which is in writing, gives no 
instruction to the manager, Mr. Ferguson, to have the insurance revived and 
makes no reference thereto. In this connection we call attention to the fact 
that the record discloses that the home office advised Mr. Ferguson that the 
loan value available was $103.01, and the home office, in this connection, requested 


Mr. Tinsley to sign a loan certificate for not $103.01 but for $1,046.59, and it 


seems that such loan, together with $88.89, would pay the outstanding loan and 
the same would be closed out August 21, 1933. At any rate, under the calculation 
made, the policy would be of force until October 13, 1934. According to the 
record, the manager, Mr. Ferguson, claims to have inclosed an application form 
for loan to be executed by the insured but there was no copy of such letter or 


any written evidence to that effect. So far as the record discloses, the last com- 
munication which passed between the insured and Ferguson, after August, 1933, 


was a letter of March 12, 1934, written by the insured to Ferguson, and it 


appears from this letter that the insured desired to know the amount of cash 
that would be necessary, together with the loan value, to pay the premium up to 
September, 1934. So far as the record discloses, no change appears to have been 
made in the manner of dealing between the parties which had been in operation 


for several years, and we must assume that the insured had no claim of lapse of 


the policy is mentinoed in the letter, and, further, there is nothing to show in 
connection therewith that a revival of the policy was asked for or desired, and 


the insured must have believed the policy to be of full force. This, in effect. 
is the contention of the respondent, and we think such contention is fully war- 
ranted by the record. It may be mentioned that, according to testimony of one 
of the witnesses, Mr. Ferguson saw the insured in the city of Chester along 
about the 15th or 16th day of March, 1934, and made statements to the effect 


that the insured would have to pay in cash the sum of $88 and some odd cents 


in order to get his policy carried until September, 1934. According to the 


testimony, this amount was paid for the insured by Mr. Royal. Considering 
all the testimony on whether the policy was in force, we think the jury was 
warranted in reaching the conclusion that such was the case and that the trial 
judge properly submitted the case to the jury. Of course, the insurance com- 
pany, through its manager, had the right to apply the amount that the insured was 
entitled to under the loan value of the policy and this amount, together with 
the amount Mr. Royal paid for the insured, to be applied on the premium carried 
the policy until the following year, September, 1934. The policy was, therefore, 
of full force and effect at the time of the death of the insured, September 26, 
1934, that is, within the grace period for paying the premium thereon, at least, 
this was a reasonable inference to be drawn therefrom by the jury under the 
testimony and the record in the case. 


{2} Under the second allegation of error imputed to the trial judge the 
appellant contends that his honor was in error in refusing to charge the follow- 
ing request: “The undisputed evidence also shows that on April 12th, 1934, the 
said Application for Re-instatement of the lapsed policy, together with the Loan 
Certificate was forwarded by R. H. Ferguson, manager of the defendant in this 
district, to the home office of the Prudential at Newark, N. J., for attention, and 
reached there about April 16th, 1934, and it is further shown conclusively that 
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on April 18th, 1934, the said campany, through its officers, considered and 
rejected the said Application for Re-instatement, and on the same date wrote a 
letter, of which a copy is in evidence, directed to insured, advising him of such 
rejection, and on or about April 20th, Manager Ferguson wrote a letter to Mr. 
Royal, the alleged agent of Tinsley, advising him of such rejection. It is further 
conclusively shown that the company’s manager immediately, upon April 20, 
1934, returned to E. L. Royal, by whom the above mentioned $88.89 was advanced 
by Royal for Tinsley, back to Royal, sending the same by check, which check 
Mr. Royal has retained and produced in court.” 

Under our view, it is sufficient to state, in addition to what we have stated 
in passing upon the first exception, that whether there was an application made 
by the insured for reinstatement and whether, if made, the same was properly 
refused was a question of fact for the jury. 

[3] The allegations of error set forth under exceptions 3, 4, 5, 6, 7, 8, 9, and 
10, respectively, are overruled, for the reason that the questions referred to in 
these exceptions were plainly questions of fact for the jury, and the trial judge 
could not, under the law and evidence in the case, rule as requested by appellant. 

“3. There is no sufficient evidence to justify a reasonable conclusion that the 
company or its manager waived the requirements of the policy relative to rein- 
statement, or the provisions of the application for reinstatement, as signed by 
Mr. Tinsley.” 

“4. The evidence fails to show any acts done by Ferguson which, as between 
himself and Tinsley, could have operated as a waiver of the rights of the com- 
pany nor as an estoppel against it to rely upon its claim of forfeiture under this 
policy.” 

“5. I charge you that there is no sufficient evidence in the case to justify a 
reasonable conclusion that the company at the home office, after receiving the 
said loan certificate and application for reinstatement, was guilty of any unreas- 
onable delay which under the proven circumstances operated as a waiver or an 
estoppel against the company.” 

“6. I charge you that there is no sufficient evidence to justify a reasonable 
conclusion that there was anything in the correspondence, letters, etc., passing 
between Ferguson, manager, and E. L. Royal, alleged agent, to constitute a 
waiver or estoppel.” 

“7. I charge you that the evidence is insufficient to justify a reasonable infer- 
ence or conclusion that Mr. Tinsley or Mrs. Tinsley suffered any detriment by 
reason of any alleged unreasonable delay on the part of the company, or by 
reason of acting upon anything said or written by Manager Ferguson.” 

“8. The evidence does not justify a reasonable conclusion that Mr. Royal 
was acting as agent for Tinsley.” 

“9. Under the evidence in this case, I charge you that there is no element of 
estoppel involved for you to determine. There is no testimony justifying a con- 
clusion that the plaintiff or Mr. Tinsley was mislead or deceived into taking any 
action to their detriment, or prevented from taking any action for their protec- 
tion or advantage.” 

“10. There is no sufficient evidence to justify a reasonable conclusion that 
there has been such a course of dealings with Mr. Tinsley in reference to the 
making of loans and to postponing the time for collections of premiums as would 
prevent or estop this defendant from insisting upon strict compliance with the 
policy and the applications for reinstatement in this case.” 

For the reasons stated, these exceptions are overruled. 


Under the eleventh allegation of error the appellant imputes error to the 
trial judge in charging the following language in the course of his charge to the 
jury: “Now, if the insuraance company knew it had that right, and notwith- 
standing elected to do such thing, commit such acts as would lead the insured or 
other person duly authorized to act for him to believe that they were not stand- 
ing upon the rights of forfeiture but that they were going to extend to the 
insured certain other privileges which, if he accepted, would continue the insur- 
ance in force,—and I am not speaking of extended insurance—that they would 
continue the policy in force notwithstanding the fact that they could have 
declared it null and void, if by such acts, words or deeds or creation of such 
circumstances they led the insured to believe and did such things as would 
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have led a person of ordinary prudence and business judgment to believe that 
they would not declare a forfeiture and by reason thereof induced the insured 
or somebody duly authorized to act for him, to invest money or go to some 
expense in order to continue the policy in force, then if you find such facts, the 
company would have waived their right to declare a forfeiture of the policy; and 
it would have continued in force in its regular form.” 

The specifications of error under this excception are set forth under three 
divisions, A, B, and C. The specifications under A and B are overruled for the 
reason that under the testimony in the case this court cannot hold that there 
was not sufficient evidence to go to the jury to establish the same. 

[4] Under specification C appellant contends that: 

“It was a charge upon the facts, in violation of Article 5, Section 26 of the 
Constitution of this State, in that his Honor told the jury that if they found 
certain facts to exist and certain acts and conduct to have been done or per- 
formed on the part of the defendant, “the company would have waived their 
right to declare a forfeiture of the policy, and it would have continued in force 
in its regular form,’ the error being that his Honor, instead of leaving it for 
the jury to reach their own conclusions as to whether or not the particular 
supposed facts referred to by his Honor would constitute a waiver, he, in 
violation of the Constitution, it is submitted, exercised the functions of the jury 
and reached the conclusion for them in respect to this matter.” 

Even if it be conceded that his honor should have left it to the jury to 
determine whether or not the particular facts referred to would constitute 
waiver, we do not think, under the circumstances, when all of the testimony is 
taken in connection with the charge complained of; that the appellant sustained 
any injury, or that the jury was misled in connection with the matter involved. 

All of the exceptions are overruled and the judgment of the lower Court is 
affirmed. 

Stabler, C. J., and Bonham, Baker, and Fishburne, JJ., concur. 


CROCKER v. LIFE INS. CO. OF VIRGINIA. No. 14481. 
Supreme Court of South Carolina. May 10, 1937. 
191 Southeastern Reporter 312. 
1. SOUND HEALTH. 


Under life policy to be void if insured were not in sound health on its 
issuance, liability of insurer, on breach of such condition, was limited to return 
of premiums paid. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 
2, SOUND HEALTH. 

In determining whether insured was in “good health” when first premium 
was paid or tendered under life policy, actual and not merely apparent health 
of insured is controlling, and term “good health” means that applicant has no 
grave, important, or serious disease and is free from any ailment that seriously 
affects general soundness and healthfulness of system. 

(For other cases, see Insurance, Dec. Dig. § 137[2].) 

3. CANCER. 

_ In action on life policy to be void if insured were not in “sound health” on 
its issuance, where insured had cancer of kidney on issuance of policy and died 
from cancer of lung after operation for cancer of kidney, evidence, consisting 
of expert medical testimony tending to show that death probably resulted from 
spreading of cancerous condition, although independent cancerous growth in 
lung was possible, and of lay testimony that insured “looked well” during period 
of time when policy was issued, held not to support verdict awarding recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

j sno from Spartanburg County Court; Arnold R. Merchant, County 
udge. 

Action by Mary M. Crocker against the Life Insurance Company of Virgina. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded, with instructions’ 

Osborne, Butler & Moore, of Spartanburg, for appellant. 
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Johnson & Johnson and J. Wright Nash, all of Spartanburg, for respondent. 

STABLER, Chief Justice. 

On September 23, 1935, the defendant company insured, without medical 
examination of the applicant, the life of one Ernest Crocker in the amount of 
$500, the plaintiff, his stepmother, being named as beneficiary. The contract 
contained the following provision: “This policy shall be void, if upon its date and 
delivery, the insured be not alive and in sound health.” After the death of 
Crocker, which occurred on April 1, 1936, the company refused, upon demand 
of the beneficiary, to pay the face amount of the policy, but offered to return 
the premiums which it had received. The plaintiff declined to accept such offer, 
and this action followed. 

The company set up various defenses. It alleged, among other things, that 
the contract of insurance was void from its inception for the reason that 
Crocker, on September 23, 1935, was suffering from cancer of the lungs, which 
was the immediate cause of his death. 

On trial of the case, after all the evidence was in, the defendant moved for 
a directed verdict in its favor, except for the return of the premiums, on the 
pene ncumaes here by the one exception—that the only reasonable inference 

to be drawn from the testimony was that the insured was not in sound health at 
the time of the delivery of the policy, and that, therefore, under the terms of 
the contract, there could be no recovery by the beneficiary. The motion was 
refused and the jury found for the plaintiff $500 and interest. From judgment 
entered, this appeal is taken. 

[1] There is no contention here as to the law. Counsel agree that the 
liability of the company, if the insured was not in sound health at the time of 
the issuance of the policy, is limited to a return of the premiums paid. Welch 
v. Life Ins. Co. of Virginia, 124 §.C. 492, 117 S.E. 720; Cooley v. Metropolitan 
Life Ins. Co., 153 S.C. 280, 150 S.E. 793, 796 : Nix v. Sovereign Camp, W. O. W., 
180 S.C. 153, 185 S.E. 175. 

[2] In the Cooley Case, the following was quoted with approval: “The actual 
and not merely the apparent health of the applicant is controlling in determining 
whether he was mn good health when the first premium was paid or tendered.” 37 
C.J. 404. Also: “The term ‘good health’ when used in a policy of life insurance, 
means that the applicant has no grave, important, or serious disease, and is free 
from any ailment that seriously affects the general soundness and healthfulness of 
the system.” 3 Joyce Ins. (2d Ed.) § 2004. 

In the case at bar, the plaintiff concedes that “if Ernest Crocker was afflicted 
with cancer on September 23, 1935, he would obviously not have been in sound 
health at such time, and the respondent should not be permitted to recover in this 
action”; but contends that the testimony supports a fair inference that the insured 
did not have that disease on the date named. The appellant urges, however, that 
its motion was sound as applied to the evidence and that the trial judge was in error 
in refusing to grant it. 

Five doctors testified in the case, of whom Macnish, Battles, and Gibbons were 
examined by deposition in St. Louis, Mo., on behalf of the appellant. At the trial, 
the defendant also offered Dr. Finney as a witness, while Dr. Black testified for 
the plaintiff in reply. For a proper determination of the issue before us, it will be 
necessary to examine the testimony of these witnesses in so far as it relates to 
such issue. 

Dr. Macnish stated that he had been connected with the St. Louis City Hos- 
pital for five years; that about January, 1935, he adniitted Ernest Crocker there as 
a patient, and made a diagnosis of his trouble by. instrumental examination and 
X-ray, which showed that there was a tumor on the left kidney, a condition tech- 
nically known among physicians as carcinoma, but understood by laymen to be can- 
cer; that this preliminary diagnosis was verified by an operation which he pre- 
formed on the patient, 2nd in which the kidney was removed. He further ~~ 
that Crocker was under his treatment after the operation about one month, but 
that he was observed for several months thereafter in the out-patient clinic, where 
he was “given deep X-Ray treatment by Dr. Sante, Radiologist down there”: that 
he met him by chance in the X-ray room some time prior to September 1, 1935: 
and that, as the witness remembered him, he looked very little improved—appeared 
to be emaciated, had a bad color, ‘and seemed quite weak; that he did not then 
attribute his emaciated appearance and bad color to the operation which he had 
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performed upon him, “but looking back at the nature of the disease I was very 
suspicious that the carcinoma had spread into other tissues,” as “cancer of the kid- 
ney is a type of cancer particularly prone to spread to other organs, and one never 
knows after removal of the cancerous kidney, even though the removal seemed com- 
plete, whether further spread will take place.” He also stated that it seemed, from 
the previous history of the case, that Crocker, in September, 1935, “began to show 
signs of the lung involvement from the secondary invasion of cancer tissue.” 

Dr. Battles testified that he saw Crocker on September 16, 1935, and examined 
his ears, nose, and throat; that he complained at the time “of choking and difficulty 
in breathing,” but that the examination disclosed only “some reddening of his nose, 
throat, larynx, and trachea, which appeared to be due to upper respiratory infec- 
tion”; and that he prescribed a cough mixture. 

Dr. Gibbons stated that he admitted Crocker to the Veterans’ Hospital, Jeffer- 
son Barracks, Mo., on March 16, 1936; that the “admission diagnosis of this patient 
was malignancy of the lung, probably secondary to hypernephroma. Patient gave 
me a history of removal of lett kidney at the City Hospital at St. Louis, Missouri, 
approximately one year prior to admission. Diagnosis of hypernephroma was 
established at that time. About six weeks prior to the admission to the Veterans’ 
Hospital patient developed soreness in the chest, especially in the left side,” and 
that he learned this “through the patient’s statement. X-rays with accompanying 
diagnosis of hypernephroma of the lung was established, which was verified by 
clinical symptoms and physical findings.” He further testified that Crocker died ag 
the hospital and that the “cause of death was carcinoma of .the lung or hyperne- 
phroma secondary to hypernephroma of the left kidney”; and that “the secondary 
condition of the lung existed at the time of the operation for the removal of the 
kidney without a doubt, as the lung pathology is secondary to the kidney; and if 
the tumor was removed, as it was at the operation, the metastasis must have been 
or had to be there to be in the lung at the time of his death.” The witness explained 
that “hypernephroma” is a form of carcinoma, and that “metastasis” is how the 
tumor spreads—“by way of the lymphatics and the blood stream.” When_asked 
what he thought was the extent of the development of the hypernephroma on Sep- 
tember 16, 1935, assuming that Crocker at that time complained of choking and of 
difficulty in breathing, he said: “In view of the history of this case, the previous 
operation, the later picture that I saw at the time of his death, it is my opinion that 
at that time the patient was suffering from pulmonary embarrassment, meaning diffi- 
culty in breathing, dyspnea, shortness of breath, due to the growth of the tumor 
masses through the lungs.” 

Dr. Finney, who had never seen the insured, testified at some length as a medical 
expert. He stated, among other things, when asked if cancer of the Jung and can- 
cer of the kidney are regarded as related from a medical standpoint, that “you 
always connect the two, and ninety-nine times out of a hundred you are right.” 
Based upon the history of the case as told to him, it was the opinion of Dr. Finney 
that the carcinoma of the lungs, which caused the death of Crocker, was the result 
of metastasis from the cancer of the kidney. 

To questions asked by the trial judge, the witness responded as follows: 

“The Court—Do you say that cancer of the lung following approximately a 
year from the operation for cancer of the kidney would necessarily develop from 
that, or could it be individual ? 

“Witness—It could be primary. It is purely statistical. When you have can- 
cer of the kidney with the man dying one or even two years later with cancer of 
the lung, then you say to yourself: that man has metastasis from the kidney. 


“The Court—Is it possible for it to have been cancer and develop independ- 
ently? 

“Witness—It is possible, and could have no relation whatever; that is a pos- 
sibility that you would not suspect. You would be right in saying it came from 
the kidney nearly every time.” 

Dr. Black, who could not recall that he had ever seen the insured, also testified 
at length as a medical expert. When asked whether there was any way for Dr. 
Gibbons to ascertain the fact testified to by him, that “the secondary condition of 
the lung existed at the time of the operation for the removal of the kidney without 
a doubt, as the lung pathology is secondary to the kidney,” replied: “I think he 
probably could have found out a great deal about it, for he would have him very 
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thoroughly examined and X-rayed.” He also stated, among other things, that the 
choking and difficulty of breathing complained of by Crocker on September 16, 
1935, if he did so complain, only showed, as the witness thought, that the extent 
of the development of the hypernephroma at that time “was very minimum, if 
any,” and that it was possible that the carcinoma was primarily in the lung. But 
he turther testified : 

“Q. It is entirely probable from a medical standpoint that this carcinoma of 
the lungs in this case which I have discussed was a result of the carcinoma of the 
kidney matastasized? A. It is reasonable to think that. 

“Q. And if you had nothing more on which to diagnose this case, would you 
diagnose that this was the result? A. 1 would be inclined to think so.” 

And also: 

“Q. And if you had nothing more on which to diagnose this case, would you 
diagnose that this was the result? A. I would be inclined to think so.” 

And also: 

“Q. In other words, the man had a cancerous condition that he did not know 
about, but it was in the process of development? A. We might all be in that pro- 
cess right now. 

“Q. Iam not talking of what we may be. I am talking of the actual condition 
of his body. When he was operated on for cancer of the kidney and dies from 
carcinoma of the lung, in all probability the condition existed all that time? A. It 
is reasonable to think so. 

“Q. And that would be your diagnosis? A. I would be inclined to think that 
way until I could see and study it. 

“Q. In other words, the man on the ground and who sees the patient is in bet- 
ter position to say than a man like you and Dr. Finney? A. The only way would be 
to get a specimen from the lung. You could tell definitely. That is by postmortem 
examination. 

“Q. That is your definite conclusion of the matter? A. Yes. 

“Q. X-ray would be helpful? 

“A. Yes. 

“OQ. And clinical findings and a physical examination? A. Yes. 

“The Court—Would it necessarily follow that if a person had a cancerous 
condition of the kidney and was operated on in 1935, January, and in September, 
1935, had a choking condition, difficulty of breathing, and so forth, and later died 
in April, 1936, with cancer, would it necessarily follow that he had a cancerous con- 
dition in September, 1935? 

“Witness—It is possible that he had it—he could have cells without showing 
it at that time, and some of them are fatal within one or two months,—sometimes 
longer.” 

From the foregoing testimony, it is seen that Dr. Macnish and Dr. Gibbons, 
who had examined Crocker at different times between January, 1935, and April, 
1936, were in a position to express the better opinion as to the cause of the insured’s 
death; and their testimony is to the positive effect that the carcinoma of the lung, 
from which Crocker died, was secondary to the hypernephroma of the kidney. 
About this Dr. Gibbons was emphatic and sure. It is true that Dr. Finney and Dr. 
Black said that there was a possibility that the cancer of the lung was primary; 
but Dr. Finney also testified, as is seen, that such possibility would not be suspected, 
and that you would be right in saying it came from the kidney nearly every time; 
and Dr. Black thought it reasonable to conclude, from the facts stated, that the 
carcinoma of the lung was a result of the hypernephroma of the kidney metasta- 
sized. 


[3] It is clear, therefore, that there was no evidence from which the jury 
could reasonably infer that the insured’s lung trouble could have been primary. 
Expressions of opinion as to possibilities are nothing more, at best, then speculative 
and hypothetical views. We have read the record with painstaking care several 
times, and say without hesitation that the only reasonable inference to be drawn 
from the evidence is that Crocker was not in sound health, within the meaning of 
the quoted provision of the insurance contract, at the time of the delivery of the 
policy. 

Certain lay witnesses testified that they saw the insured in September, 1935, 
and that he looked well. However, they did not and could not say that he was not 
afflicted with cancer at that time. On the contrary, as already indicated, there was 
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medical testimony to the effect that the dread disease was then present. Further- 
more, some of the evidence tends to show that one may appear to be in sound 
health and not be so. 

The judgment of the Spartanburg county court is reversed, and the case is 
remanded with instructions to enter judgment for the defendant under rule 27 
of this court. 

Carter, Bonham, Baker, and Fishbfurne, JJ., concur. 


SHEARER v. PIONEER LIFE INS. CO. et al. No. 14484. 
Supreme Court of South Carolina. May 12, 1937. 
191 Southeastern Reporter 315. 
1. FRAUD. 

In action for fraudulent breach of insurance contract by insured under life 
policy providing for total disability benefits upon receipt of due proof thereof 
while policy was in force, whether policy was wrongfully canceled by insurers 
because insurers waived, through their agent, the giving of due proof by insured 
of her disability, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. FRAUD. 

Insured seeking to recover punitive damages for fraudulent breach of insur- 
ance contract must show that breach was accomplished with a fraudulent intention 
and was accompanied by a fraudulent act. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. FRAUD. 

In action for fraudulent breach of insurance contract by insured on life policy 
providing for total disability benefits upon receipt of due proof thereof, evidence 
that insured requested insurers’ agent to furnish her with blanks with which to file 
formal proof of her disability and that insurers promised, but failed to do so, 
would not constitute evidence of anything more than negligence, or perhaps willful- 
ness, as respects liability of insurers for punitive damages for fraudulent breach 
of contract. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. FRAUD. 

Evidence that insurers canceled life policy after failure of insured to furnish 
due proof of disability, allegedly because insurers’ agent promised to furnish her 
with blanks with which to file formal proof of disability, but insurers failed to do 
so, held insufficient to show a fraudulent breach of insurance contract accompanied 
by a fraudulent act, and hence insured was not entitled to punitive damages. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Circuit Court of Anderson County; Hayne F. 
Rice, Judge. 

Action by Mrs. Samuel D. Shearer against the Pioneer Life Insurance Com- 
pany and others. From an adverse judgment, the defendants appeal. 

Affirmed in part, and reversed in part. 

Mann & Arnold, of Greenville, and Watkins & Prince, of Anderson, for appel- 
lants. 

James B. Pruitt, of Anderson, for respondent. 

STABLER, Chief Justice. 

On December 2, 1930, the first-named defendant herein insured the life of the 
plaintiff in the sum of $1,000. That company, it is claimed, thereafter merged its 
business with the Pyramid Life and formed a new corporation, the Pioneer-Pyra- 
mid, which assumed all liabilities of the outstanding business of the Pioneer Com- 
pany, including the policy here in question. The contract of insurance provided, as 
to total disability of the insured, that “upon receipt of due proof while this policy 
is in full force that such total disability exists and has existed continuously for a 
period of not less than four months, the company will waive payment of future 
premiums falling due hereunder during the term of such disability, and will pay 
to the insured * * * a monthly income of five dollars for each one thousand dollars 
of face amount of this policy.” 

This action is for the fraudulent breach of the insurance contract, and was 
commenced on June 29, 1926. The plaintiff alleged that she became totally and per- 
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manently disabled about June, 1934, while the policy was in force and effect, and 
has been so ever since; that she duly requested the company, through its agent, to 
furnish her blanks with which to file formal proof of such disability, but that it 
failed and refused to do so, which was a fraudulent scheme or plan on its part to 
bring about a cancellation of the policy, and that, pursuant to such scheme, the 
defendants did cancel it and thereby fraudulently breached the contract. 

The answer denied that the plaintiff became totally and permanently disabled, 
as alleged by her, or that she furnished due proof of any claimed disability while 
the policy was in force. It was also expressly denied that the defendants had been 
guilty of any fraudulent act toward the insured in connection with the handling 
of the insurance coverage, or that they had fraudulently breached the contract in 
any particular. 

On trial of the case, a motion was made for a directed verdict upon the follow- 
ing grounds: (1) That the evidence showed that the policy sued on lapsed on 
July 5, 1935, because of nonpayment of the premiums; (2) that due proof of the 
alleged disability was not given defendants while the insurance was in force as 
required by its terms and provisions; and (3) that there was no proof of action- 
able fraud in connection with the alleged cancellation of the policy amounting to 
a fraudulent breach of the contract. The motion was refused and the jury found 
for the plaintiff $75.16 actual and $1,000 punitive damages. 

The appeal relates only to the refusal of the trial judge to direct a verdict, it 
being contended by the appellants, defendants below, that the court committed 
reversible error thereabout. The exceptions, which renew here the grounds of 
the motion, will not be considered seriatim, but all of them, in our disposition of 
the questions presented, will be given such notice as they may deserve. 

We deem it unnecessary to review the testimony at length. We have read it 
with care, and will refer to such parts of it as are pertinent to the issues involved. 
It does not appear to be seriously contended, if at all, that the insured is not totally 
and permanently disabled. Dr. Pruitt, the plaintiff’s physician, testified, and no 
effort was made to refute his testimony, that Mrs. Shearer became ill about April 
or May, 1934: that she has “general lowered vitality and general anemia,” with 
“difficult breathing, palpitation of the heart and fainting attacks at the slightest 
exertion”; that she has been totally and permanently disabled since June, 1934, and 
in his opinion she will never be able to work again. 

As to the contention, which is one of the main issues in the case, that the 
insured failed to furnish the company with due proof of her alleged disability 
while the policy was in full force, and as required by its terms and provisions, S. 
D. Shearer, the husband of the plaintiff, testified that his wife became totally 
disabled in June, 1934, and that he saw F. O. Kelley, the agent of the insurer, 
the following month, and told him that the insured was sick and requested 
him to obtain the necessary blanks with which to make formal proof of her 
disability: that Kelley stated he would take up the matter with the company and 
obtain the blanks; that the witness saw him a number of times thereafter, and, 
while he always said that he had not yet received the blanks, he kept promising 
that he would get them for the insured. Shearer further testified that he told 
the agent in September, 1934, that the wife of the witness, according to advice 
given him by her doctor, was totally and permanently disabled and at that time 
again asked him to get the blanks for him; but nothing was ever done about the 
matter, and that he was finally advised by Kelley that the policy, as the company 
claimed, had lapsed on July 5, 1935, for nonpayment of the premiums. The witness 
also stated that the last premium that he paid was the premium due in December, 
1934, and that he stated to the agent at the time he would not pay any more, as 
the policy was in force under its terms as long as the insured was sick. W. T. 
Du Pree, vice-president of the Pyramid Life Insurance Company, one of the 
defendants, testified that, should an insured notify the company’s agent of a 
disability and request blanks with which to make application for benefits under 
the policy, it would be the duty of the agent to apply to the home office for such 
blanks; and that if the request was made of Kelley, it was his duty to convey it 
to the home office. 

[1] Under the foregoing testimony, and other evidence in the case, it was for 
the jury to say whether the defendants waived, through their agent Kelley, the 
giving of due proof by the plaintiff of her disabilty as required by the terms 
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of the insurance contract; and, if the jury found that to be true, as they did find, 
it followed that the policy was wrongfully cancelled by the insurer. The trial 
judge, therefore, committed no error in refusing to direct a verdict on the first 
and second grounds of the motion. 

[2-4] We think, however, that the court should have granted the motion 
of the defendants for a directed verdict as to punitive damages. As stated in 
Williams v. Metropolitan Life Ins. Co., 173 S.C. 448, 176 S.E. 340, 345, “to recover 
damages of that character, the plaintiff must show that the breach was accom- 
plished with a fraudulent intention, and was accompanied by a fraudulent act.” 
See, also, Holland v. Spartanburg Herald-Journal Co., 166 S.C. 454, 165 S.E. 
203, 84 A.L.R. 1336; Welch v. Missouri State Life Insurance Co., 176 S.C. 494, 
180 S.E. 447. 

Our study of the case before us does not disclose any evidence of a fraudulent 
breach of contract. The act of the defendants, through their agent, in failing to 
furnish the blanks as promised, is evidence of negligence, or perhaps willfulness, 
but nothing more. As negativing the idea of fraud, in 1935, when the plaintiff 
no longer paid the premiums, the company, as was its duty, kept the insurance 
alive by charging the unpaid premiums as loans against the policy until its loan 
values were exhausted; and, according to a letter introduced in evidence, during 
that time the defendants wrote the insured as to what was being done, and advised 
her that, while the policy was thus continued in force, payment of premiums could 
be resumed by her without requirement of evidence of insurability. 

On the whole, as we have said, there was evidence to the effect that the 
defendants wrongfully breached the contract of insurance, which made the question 
of actual damages one for the jury. But there was no evidence of a fraudulent 
breach accompanied by a fraudulent act, and the plaintiff, therefore, was not 
entitled to punitive damages, and the trial judge should have so held. 

As to actual damages, the judgment of the court below is affirmed; as to 
punitive damages, it is reversed. 

Carter, Bonham, Baker, and Fishburne, JJ., concur. 


AMERICAN NAT. INS. CO. v. HERNANDEZ. No. 10006. 
Court of Civil Appeals of Texas. San Antonio. April 21, 1937, 
104 Southwestern Reporter (2d) 525. 
1. SOUND HEALTH. 

In action on life policy, conflicting evidence as to whether insured was in 
sound health on date of issuance and delivery of policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2, ATTORNEY’S FEE. 

In action on life nolicy, and for penalty, interest, and attorney’s fees, evidence 
to effect that plaintiff had assigned a one-half interest in cause of action to his 
counsel, keld inadmissible, as against contention that such evidence was admissible 
on question of attorney’s fees. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

: ae from County Court at Law No. 1, Bexar County; McCollum Burnett, 
Judge. 

Suit by Abel Hernandez against the American National Insurance Company. 
Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

Claud J. Carter, of San Antonio, for appellant. 

G. Woodson Morris, of San Antonio, for appellee. 

SLATTON, Justice. 

[1] Abel Hernandez filed this suit in the county court at law No. 1, of Bexar 
county, against American National Insurance Company, upon a policy of insurance 
issued to Julio Aguillon. Trial to a jury resulted in judgment for the amount of 
the policy, penalty, interest, and attorney’s fees. The trial court submitted the 
question of sound health of the deceased at the time the policy was issued, and 
the question of attorney’s fees. Appellant complains that the evidence shows, as 
a matter of law, the unsound health of deceased at the time the policy was deliv- 
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ered; therefore the trial court erred in refusing to instruct for appellant, upon 
presentment of its timely request. 

The evidence shows the policy was issued on the 20th day of August, 1934, 
and that insured died on the 22d day of September, 1934. It would serve no use- 
ful purpose to make an extended statement of all the evidence, suffice it to say there 
was an abundance of evidence showing the insured to be in sound health on the 
date of issuance and delivery of the policy, and evidence to the contrary. In this 
state of the record it was incumbent on the trial court to submit the issue to 
the jury. Fitch v. Maverick County Water Control & Improvement Dist. No. 1 
(Tex.Civ.App.) 58 S.W.(2d) 837. 

Appellant also complains that the finding by the jury of sound health of the 
insured on the date of the policy is against the great weight and preponderance 
of the evidence. A large number of witnesses testified that they knew insured 
about the time of the issuance of the policy, and knew him to be apparently in 
sound health. He was not attended by a doctor in his last illnesss. This conten- 
tion is overruled. 

[2] Appellant complains of the exclusion by the trial court of the fact that 
appellee had assigned a one-half interest in this cause of action to counsel for 
appellee, contending that such evidence was admissible on the question of attor- 
ney’s fees. This same question was determined adversely to appellant in American 
National Insurance Company v. Valencia (Tex.Civ.App.) 91 S.W.(2d) 832. 

[3] Appellant complains of the admission, over its objection, of the death 
certificate of the insured. Its admission is expressly approved in the Valencia 
Case, supra. 

The judgment is affirmed. 


CHICAGO FRATERNAL LIFE INS. ASS’N, Inc. v. HERRING. No. 1858. 
Court of Civil Appeals of Texas Waco. April 22, 1937. 
104 Southwestern Reporter (2d) 901. 
5. MISSTATEMENT OF AGE. 

In suit on benefit certificate against assignee of insurer, evidence that only 
application signed by insured as inducement to issue certificate was to original 
insurer which, with certificate, correctly stated age, although application showed 
wrong year of birth, held not misstatement of age so as to furnish basis for 
insurer’s claim of right to scale down face of certificate on that ground, as respects 
settlement. 

(For other cases, see Insurance, Dec. Dig. § 792.) 

6. MISSTATEMENT OF AGE. : 

Purported settlement in full of benefit certificate by insurer, benefits of which 
were scaled down for alleged misstatement of age by insured in application held 
not binding because of lack of consideration on beneficiary who had never seen 


application and relied on assertions of insurer, notwithstanding insurer acted in 
good faith. 


(For other cases, see Insurance, Dec. Dig. § 792.) 
7. MISSTATEMENT OF AGE. 

In suit on benefit certificate where insurer in good faith had settled on basis 
of misstatement of age for which insured was not responsible, and by-law of 
insurer provided no clerical error should expose insurer to liability, insurer was 


entitled to offset difference between premiums paid and such as should have been 
paid had certificate stated correct age. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


8. INTEREST. 


Insurer who was entitled to offset on payment to beneficiary of difference in 


premiums actually paid and such as should have been paid had insured’s age been 
correctly stated on certificate held entitled to legal interest on difference from 
dates when payments were made. 


(For other cases, see Insurance, Dec. Dig. § 740.) 
Appeal from McLennan County Court; W. C. Taylor, Judge. 
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Suit by R. S. Herring against the Chicago Fraternal Life Insurance Associa- 
tion, Inc. Judgment for plaintiff, and defendant appeals. 

Reformed and rendered. 

Street and Street, of Waco, for appellant. 

John McGlasson, of Waco, for appellee. 

GALLAGHER, Chief Justice. 

Appellee, R. S. Herring, filed this suit against appellant, Chicago Fraternal 
Life Insurance Association, Inc., to recover a balance claimed by him to be due 
upon a benefit certificate issued by it in which it promised, upon the death of Pearl 
T. Herring, the insured, to pay to him as beneficiary the sum o1 $1,000. Appellee 
was the husband of the insured. He admitted that appellant had paid to him 
$771.93 as the amount claimed by it to be due on said certificate. Appellant 
claimed that a clerical error in reciting the age of the insured was made in the 
issuance of the certificate sued upon and that under its by-laws it was legally 
entitled to reduce the amount payable under said certificate to the sum actually 
paid by it to appellee. 

A brief statement of the facts will aid in a ready understanding of the issues 
of law involved in this suit. Mrs. Pearl Herring, the insured, was born on the 
24th day of May, 1878, and was 33 years of age on the 24th day of May, 1911. 
On the 6th day of May, 1911, she made application to the National Protective 
Legion of Waverly, N. Y., for a benefit certificate in the sum of $1,000. Said 
application was in three parts. Part 1, written by the agent of said legion and 
signed by her, contained an affirmative statement that her age at her nearest birth- 
day was 33 years, and also an indorsement signed by him that her age was 33 
years. Part 2 thereof, written by said agent and signed by her, also contained 
an affirmative statement that her age at her nearest birthday as 33 years and an 
indorsement signed by him that her age was 33 years. The inquiry in part 2 
concerning the age of the applicant, which was answered as aforesaid, was imme- 
diately preceded by an inquiry as to where she was born, which was answered: 
“Lenore, N. C., on the 24th of May, 1888.” Part 3, written by said legion’s 
medical examiner and signed by her, contained neither inquiry nor statement with 
reference to the age of the applicant, but did contain an inquiry as to the date 
of her birth, in the answer to which the month and day were correctly stated but, 
in stating the year, the third figure was blurred so as to render it impossible to 
determine whether the year was 1878 or 1888. A benefit certificate was issued to 
the applicant promising payment to her husband, appellee herein, of the sum of 
$1,000 upon her death. Said certificate contained an indorsement that the insured’s 
age at that time was 33 years. 


_ The stipulated assessments or premiums required to keep said certificate in 
lorce were all duly paid as they accrued until the certificate sued upon was, by 
some arrangement between said legion and appellant, substituted for said original 
certificate. Mrs. Herring, the insured, was adjudged insane some time during 
the year 1923 and so continued to her death. Such substitution occurred some time 
in the year 1927. Mrs. Herring was at that time incapable of agreeing thereto 
and there is no testimony that either she or appellee as beneficiary participated in 
such substitution. He did testify that on receipt of the substituted certificate he 
placed it in his box at the bank and thereafter paid the stipulated assessments or 
premiums required by the terms thereof to keep it in force until the death of his 
wife. While said new certificate was actually issued in 1927, for some reason 
not disclosed by the record it was dated December 1, 1924. The only reference 
to the age of the insured in or on the same was the following memorandum at the 
top thereof: “Age 37. Said certificate was by the terms thereof made subject to 
the provisions of appellant’s by-laws. 


_ The insured, Mrs. Herring, died September 25, 1933. Appellee was then an 
inmate of the Old Soldier’s Home in Leavenworth, Kan. Proofs of death were 
promptly made and approved by the medical director of the company on December 
8, 1933. When said certificate was issued by appellant it had in force a by-law 
providing that no clerical error in any certificate should operate to deprive the 
holder of any right or benefit or to expose the insurer to liability, but that such 
error should be corrected to conform to the laws of the insurer. It also had in 
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force another by-law which provided, in substance, that when the insured had 


made a mistake in giving his age at the time of admission, he might have the 
error corrected, if his mistake was made in good faith, by paying the difference 
between what had been paid and the amount due for the correct age, with 6 per 
cent. interest thereon, but that, if such mistake was not corrected, the beneficiary 
should be paid only that amount which his payments would have purchased at his 


correct age, Appellant’s rate for a certificate holder 37 years of age was $1.32 
per month, and for one 47 years of age $1.71 per month. Appellant, on March 
12, 1934, issued and transmitted to appellee a draft for $771.93, upon which was 


an indorsement to be signed by him on cashing the same that the amount thereof 
was in full of all claims on account of the death of his said wife, and a further 
statement as follows: “This claim scaled acct. wrong age given in application, 
the above amount being all the protection the rate paid will purchase.” Appellee 
indorsed said draft and received the amount called for in the face thereof as 


aforesaid. The parties hereto agreed that appellee, prior to his accepting, signing, 


and cashing said draft, had never seen the original application consisting of three 
separate parts, as hereinbefore set out, nor the original certificate issued by said 
legion to the insured, and had no knowledge thereof except the statements made 
to him by appellant’s representatives in connection with the tender to him of said 
draft and his acceptance, indorsement, and cashing of the same, as hereinbefore 


set out. They also agreed that the original certificate issued by said legion never 


came into appellee’s possession until on or about the Ist day of April, 1935. 

The court, on the evidence introduced, including that hereinbefore recited, 
rendered judgment for appellee against appellant for the unpaid portion of the 
certificate sued upon, together with interest, penalty, and attorney’s fees, in the 
aggregate sum of $357.72. 


The court, at the request of appellant, filed findings of fact and conclusions 
of law in accord with the testimony hereinbefore recited, and found specifically 


therein that the insured, on May 6, 1911, when she executed the application to 
said legion for a benefict certificate hereinbefore set out, was 33 years of age, 
as stated in such application, and she did not misstate her age therein; that appel- 
lant, upon being furnished proofs of the death of the insured, acknowledged liabil- 
ity on said certificate in the sum of $771.93 as aforesaid, and contended that the 


insured had misstated her age in her application; that there was no controversy 

at the time between the parties on this point but appellant’s statement that insured 

had misstated her age in her application was accepted as true by both parties 

and so acted upon, and that appellant acted in good faith in such contention. 
Opinion. : 

[1-6] Appellant presents two specific contentions as ground for reversal. One 
of such contentions is that it had the right, under the testimony and findings here- 
inbefore recited, to adjust the amount payable by it on account of the certificate 
sued on by reducing the same to the sum of $771.93, the amount which the monthly 
assessments or premiums paid would have purchased at the actual age of the 
insured at the time of the issuance of such certificate, and, having tendered such 
amount to appellee in full settlement of all his claims against it, and he having 
accepted same in full of all such claims, he was precluded from recovering herein. 
The authorities cited by appellant in support of this contention relate to the 
extinguishment of liability by accord and satisfaction. An accord and satisfaction 
is dependent upon contract and requires the meeting of the minds of the parties 
and knowledge by both of the relevant facts, in order to render the same valid 
and effectual. So an accord and satisfaction entered into through or as a result 
of mutual mistake of fact, or misrepresentation by one party and reliance thereon 
by the other in ignorance of its falsity, is voidable and ineffective and may be set 
aside at the instance of the injured party. 1 C.J.S.., Accord and Satisfaction, p. 
471, § 3. A person is responsible for what he represents to be true whether he 
knows the same to be false or not. 20 Tex.Jur. p. 42, § 23, and authorities there 
cited. Accord and satisfaction, like any other contract, must, in order to be valid 
and effective, be founded upon a proper consideration, and, where there is no 
consideration, the accord is nudum pactum and so invalid and unenforceable. 1 
C.J.S., Accord and Satisfaction, p. 473, § 4. Appellant predicated its claim to a 
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right to scale the face of the certificate upon an averment that the insured had 


misstated her age in her application. Since the only application shown to have 
been made by the insured was made to the legion as an inducement to it to issue 
the original certificate, and both such application and the certificate issued thereon 
correctly stated the age of the applicant, there was clearly no foundation for the 
statement of fact so made. The parties hereto, by written instrument filed herein, 


agreed that appellee, prior to his accepting, signing, and cashing said draft, had 
never seen the orignial application nor the original certificate issued thereon by 


said legion to the insured, and had no knowledge thereof except the statements 
made to him by appellant’s representatives in connection with the tender to him 
of said draft and his acceptance, indorsement, and cashing of the same. While 
the court found that appellant acted in good faith in making said representation, 
the same was not in fact true, and appellee relied thereon in accepting the settle- 


ment tendered, Such settlement was therefore not binding on appellee, and he, 
on discovering the falsity thereof more than a year later, brought this suit to 
recover the remainder due on said certificate after crediting thereon the amount 
he had so received. Appellant, in said settlement, paid to appellee only the amount 
it admitted to be due him, and there is neither contention nor showing in this suit 
which would authorize any abatement of such amount. Having paid only what 
it admitted and actually owed, no consideration for the remission by appellee of 


the remainder of his claim has been shown. See, also, in this connection: 1 


Tex.Jur. p. 256, § 11; 10 Tex.Jur. p. 512, § 298; 24 Tex.Jur. pp. 1168 et seq., 
§§ 327 and 328; Stowe v. Wooten (Tex.Com.App.) 62 S.W.(2d) 67, 68, par. 1, 
and authorities there cited; Northwestern Life Ass’n v. Findley, 29 Tex.Civ.App. 
494, 68 S.W. 695, pars. 4 and 5; Woodall v. Pacific Mut. Life Ins. Co. 
(Tex.Civ.App.) 79 S.W. 1090, pars. 5 and 6; First Texas Prudential Ins. Ass’n 
v. Connor (Tex.Civ.App.) 209 S.W. 417, 418, pars. 1 and 2, and authorities there 
cited; Business Men’s Assurance Co. of America v. Bradley (Tex.Civ.App.) 275 
S.W. 622, 624, par. 3, and authorities there cited; North American Accident Ins. 
Co. v. Miller (Tex.Civ.App.) 193 S.W. 750, pars. 4 and 7 (writ refused); Oviett 
v. Warner (Tex.Com.App.) 288 S.W. 434, and authorities there cited; Columbian 
Nat. Fire Ins. Co. v. Dixie /Co-op. Mail Order House (Tex.Com.App.) 276 S.W. 
219, par. 2, rehearing denied (Tex.Com.App.) 277 S.W. 380; King v. Cliett 
(Tex.Civ.App.) 31 S.W.(2d) 350, pars. 8, 9, and 14; Standard Accident Ins. Co. 
v. Bittle (C.C.A.) 36 F.(2d) 152, par. 3; Hicks v. Stillwater County, 84 Mont. 38, 
274 P. 296, par. 8. 


{7, 8] Appellant, in its other contention, invokes an application of its by-law 
which provides that no clerical error in any certificate shall operate to deprive the 
holder of any right or benefit or expose the insurer to liabilty, but that such error 
shall be corrected to conform to the laws of the insurer. No specific method of 
making such correction is prescribed, nor is the time for the correction of such 
error in any way limited. It will be noted that the insured had procured from 
said legion the original certificate herein entitling her beneficiary to receive $1,000 
at her death and had paid all assessments or premiums required to maintain the 
same in full force and effect for more than 16 years prior to the time that appel- 
lant, by some undisclosed arrangement between it and said legion, issued the certif- 
icate herein sued on in lieu of said original, and also that appellant, in said certif- 
icate, promised to pay such beneficiary the full sum of $1,000. The insured, under 
the evidence and findings of the court, was fully exonerated from any responsibility 
for the error in the indorsement reciting her age on such certificate. Under these 
circumstances, we think the equitable way of correcting such clerical error is to 
allow to appellant as an offset to or abatement of the unpaid remainder of the 
face of the certificate, the difference between the monthly assessments or premiums 
actually paid and such assessments or premiums as should have been paid had the 
certificate stated the correct age of the insured, together with legal interest. Such 
amount, under the agreement of the parties, was 39 cents per month. Since the 
exact date during the year 1927 at which substitution of certificates took place 
is not disclosed, in order that appellant may have no reasonable ground of 
complaint, we have made our calculation from the Ist day of January of that 
year. From that date until the date of the death of the deceased, the unpaid 39 - 
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cents per month amount in the aggregate to $31.59. Legal interest from the time 
each payment should have been made until the time of settlement in March, 1934, 
amounts to $7.07. Therefore an aggregate of $38.66 was properly deductible at 
the date of settlement. Since appellee recovered 12 per cent. liquidated damages on 
said amount, together with 6 per cent. interest thereon from the date of settlement 
to the date of judgment, amounting in the aggregate to $8.49, appellant is entitled 
to a further reduction in such sum, or a total reduction of $47.15, from the 
judgment rendered. 

[9] The judgment of the trial court is therefore reformed by reducing appel- 
lee’s recovery against appellant to the sum of $310.57, with legal interest thereon 
from the date of said judgment, and, as so reformed, said judgment is affirmed. 
Since appellee’s recovery is materially reduced by such reformation, no judgment 
will be rendered against the sureties on appellant’s supersedeas bond. Harris v. 
Ware (Tex.Civ.App.) 93 S.W.(2d) 598, 601, pars. 10 and 11. The costs of this 
appeal are adjudged against the appellee. 


METROPOLITAN LIFE INS. CO. v. RAY. No. 5028. 
Court of Civil Appeals of Texas. Texarkana. April 9, 1937. 
Rehearing Denied April 15, 1937. 
105 Southwestern Reporter (2d) 377. 
4. BURGLARY. 

In action on group policy covering death caused by violent and accidental 
means, question whether insured was killed by special officer after having 
attempted to burglarize box car held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. ACCIDENTAL MEANS. 

Unprovoked homicide by gunshot wounds, intentonally or unintentionally 
inflicted, is death caused by “violent and accidental means” within terms of 
group policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

8. PENALTY. 

In action on group policy, plaintiff Aeld entitled ts recover statutory penalties 
and attorneys’ fees on demand made less than thirty days before petition was 
filed, but more than thirty days before trial was had, where payment was 
refused and liability continued to be denied by insurer (Vernon’sAnn.CW.St. art. 
4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Error from District Court, Bowie County; N. L. Dalby, Judge. 

Action by Florine Ray against Metropolitan Life Insurance Company. 
Judgment ‘for plaintiff, and defendant brings error. 


Affirmed. 


Leake, Henry & Young, Hawkins Golden, and Harry M. Stanfield, all of 
Dallas, and Keeney & Moseley, of Texarkana, for plaintiff in error. 

Wm. V. Brown, of Texarkana, for defendant in error. 

Jounson, Chief Justice. 

This suit was filed by defendant in error, Florine Ray, the surviving wife of 
Lillian Ray, deceased, to recover upon a contract of insurance evidenced by a 
group policy issued upon the application of the Texas & Pacific Railway Com- 
pany, and a certificate of insurance issued thereunder upon the application of 
Lillian Ray, as employee of the Texas & Pacific Railway Company, whereby 
plaintiff in error, defendant below, Metropolitan Life Insurance Company, as 
insurer, promised to pay Florine Ray as beneficiary the sum of $1,000 upon the 
death of insured, Lillian Ray, if “caused directly and independently of all other 
causes by violent and accidental means.” 


The insurer defended the suit upon the ground that the death of Lillian Ray 
was not caused by “accidental means” in that, it is alleged by defendant, Lillian 
Ray at the time of his death was attempting to burglarize a box car belonging 
to the Kansas City Southern Railway Company. It was the contention of insurer, 
defendant below, that justifiable homicide, though not among the risks expressly 
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excepted in the policy, is, as a matter of law, a death not caused by “accidental 
means. 

On the trial of the case it was shown without dispute that Lillian Ray met 
instant death on the night of December 19, 1934, just off the right of way of the 
railroad yards of the Kansas City Southern Railway Company in the city of 
Texarkana, Tex., as the result of being shot in the back of the head by and 
while running from a special officer of the Kansas City Southern Railway Com- 
any. 
. The defendant introduced testimony of circumstances tending to show that 
immediately before he was killed, Lillian Ray had attempted to burglarize a box 
car belonging to the Kansas City Southern Railway Company. The trial court 
submitted the issue, accompanied by definitions, to the jury—and the jury 
answered—as follows: 

“The offense of burglary is constituted by entering a house by force, at any 
time, with the intent of committing a felony or the crime of theft. 

“*A house,’ within the meaning of the foregoing definition, is any building of 
any public or private corporation or association, or of any individual, and of 
whatever material it may be constructed, and you are instructed that a railroad 
box car is a house, within the meaning of this definition. 

“An attempt to commit a burglary is an endeavor to accomplish that crime 
carried beyond mere preparations, but falling short of the ultimate design in 
any part of it. 

“All persons are principals who are guilty of acting together in the com- 
mission of an offense. 

“You are the exclusive judges of the facts proved, the credibility of the wit- 
nesses and the weight to be given their testimony; but you will receive the law 
from the court, which is herein given you, and be governed thereby. 

“Bearing in mind the foregoing definitions, you will answer the following 
special issues. 

“Special Issue No. 1: Do you find from a preponderance of the evidence 
that immediately before the insured, Lillian Ray, was shot and killed, that he 
cr that he and some other negro had attempted to burglarize a box car of the 
Kansas City Southern Railroad, as the term, ‘attempt to burglarize,’ has been 
heretofore defined to you? 

“Answer ‘Yes’ or ‘No.’ 

“Answer: ‘No.’” 

Upon the verdict of the jury and the undisputed facts of the case the court 
entered judgment for plaintiff. From an order of the court overruling its motion 
for new trial, the defendant has appealed by writ of error. 


By its first proposition plaintiff in error attacks the action of the trial 
court in refusing its motion for a directed verdict and in refusing its motion 
for judgment non obstante veredicto, and presents the contention that the verdict 
of the jury is without support in the evidence, in that, it is contended, the 
uncontradicted testimony shows that Lillian Ray immediately before he was shot 
and killed was attempting to burglarize a box car. The testimony bearing upon 
the issue is as follows: E. B. Murrell, for defendant below, testified: 

That at the time he shot and killed Lillian Ray, about seven p. m., December 
19, 1934, he, witness, was employed by and as a special officer of the Kansas 
City Southern Railway Company—holding a Texas Ranger commission; that a 
part of his duties was to patrol the yards of the Kansas City Southern Railway 
Company. 

“Q. I wish you would just tell the jury what happened regarding his death, 
and leading up to it. What time did you go to work that day? A. Well, I 
worked all day, but I went down in the yards about 6:45 or 6:30, or somewhere 
between 6:30 and 7:00. We had a car of tobacco, a box car, sealed on both 
sides, that had been set in the K. C. S. yards on track No. 1, at what we call 
the north end of the yard, and there was four or five cars of cinders setting 
on what is known as the Casket track. That is about four tracks over from 
the car of tobacco, and about five or ten minutes to seven,—it was after dark— 
just good dark, there was a car came—I was laying over behind the car of 
cinders, that is, they were between me and the car of tobacco. There was a car 
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come down to the ditch that is on the east side of the K. C. S. yards, and stopped, 
and stood there a minute and went on. 

“Q. What kind of car? A. An automobile. I don’t know what kind, but 
from the reflection of the lights I could tell it was either a coach or sedan, but 
could not tell the make of it, and in about a minute and a half there was two 
negroes came up across the yards from the east; that is, came from the direction 
of where the car stopped, and one of them—they went to the end—stopped close 
to the end of the tobacco car, the box car containing tobacco,—and said nothing. 
I don’t know what they said, and couldn’t hear them, but it looked like they 
stopped and made some motion or sign, and one of them came on over to the 
car of cinders, and he started looking around under the car, to see if he could 
see any one, I suppose, and the other one went to the box car that had the 
cigarettes in it, and he reached up to do something to the hasp. I could just 
see his form; I could not tell what he did, or anything, and about that time the 
other negro that came over to the car of cinders—he had looked under them 
and didn’t see any one, and he came around an end and looked down behind them, 
between the cars of cinders and the Casket Factory fence. I was standing just 
around the end of the north car of cinders. When this negro saw me I told 
him to step back there and be quiet, and he ran, and he ran back by the car— 
toward the car where the other negro was, and then the other negro left the 
car containing the cigarettes, and they began to run together. I could not tell 
which negro was which after that, and I hollered at them to halt, two or three 
times, and shot in the ground three or four times, and neither one stopped, and 
finally they got across the ditch, (off the railway right of way) which was about 
65 or 70 yards from the box car, or possibly further. I was running with them 
all the time, trying to stop them, and I told them who I was. I saw they were 
going to get away, and I thought I would stop one of them and I shot at one of 
them and killed him.” 

Witness further testified that he did not known Lillian Ray at the time, but 
later learned his name; that Lillian Ray was not in the employ of the Kansas 
City Southern Railway at that time; that he was an employee of the Texas & 
Pacific Railway Company in the capacity of trucker at its warehouse. Witness 
further testified that when he got back to the box car in question the seal was 
broken. He did not state when or how long after the killing he examined the 
box car, nor when, if at any time, he had examined the car previous to the 
killing. On cross-examination the witness testified that people go through the 
railroad yards at the place in question, where the box car was located, at all 
hours of the night; that it is net unusual to see people going through there at 
7 o'clock; that a lot of people work in town and walk through there every 
morning and night; that lots of people after supper go to the picture shows and 
on legitimate business through the yards. 

[1-4] Claude Murrell, witness for defendant, testified that he was not an 
officer, but that he was with his brother, E. B. Murrell, at the time E. B. Murrell 
killed Lillian Ray; that witness was standing at one end of the box car of 
cinders and his brother was at the other end; that the tobacco car was out in 
front of them; that he was a little further from the tobacco car than his brother. 

“Q. Did you or not see anybody fooling with the seal or the hasp on the car? 
A. Well, from where I was I saw the two negroes as they came up; as they came 
up to the end of the box car and then in the shadow of the box car—I could not 
see—it just cut me off from the box car, because the shadow of the car made it 
so dark I couldn’t see nowhere. I just saw the two negroes at the end of the 
car.” 

It will be noted that the facts testified to are circumstantial in character of 
evidence from which it is sought to establish the ultimate facts that the negroes 
had (1) broken a seal of the car, and (2) with the intention of entering and 
stealing tobacco therefrom—the offense of attempt to commit burglary. The 
circumstances which will amount to sufficient proof of an ultimate fact is not @ 
matter of general definition. “The only legal test of which they are susceptible 
is their sufficiency to satisfy the mind and conscience of a jury.” Burrell v. 
State, 18 Tex. 713, 733. “And, though the facts [testified to], be undisputed, 
the ultimate deduction therefrom may be a question for a jury.” Albritton v. 
Commerce Farm Credit Co. (Tex.Civ.App.) 9 S.W.(2d) 193, 196. Especially 
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would it appear so when, as here, the ultimate facts sought to be deducted 
involve the element of criminal intent. In any instance, to authorize the court 
to take the question from the jury there must be no room for reasonable minds 
to differ as to the conclusion to be drawn from the evidence. Allison vy. Camp- 
bell, 117 Tex. 277, 298 S.W. 523, 1 S.W.(2d) 866; Knox v. Brown (Tex.Com.App.) 
16 S.W.(2d) 262. In Kirby Lumber Co. v. Temple Lumber Co., 125 Tex. 284, 83 
S.W.(2d) 638, 642, Judge Critz has condensed the question here under considera- 
tion to the following two sentences: “It is impossible for us to announce any 
hard and fast standard by which it can always be absolutely determined when a 
fact is conclusively established so as to present a pure question of law. We 
can simply say that when the evidence is such that reasonable minds cannot 
differ as to its verity and inference it presents a law question only.” (Italics 
ours.) It may be assumed that the circumstances testified to in this case were 
sufficient to have authorized the jury to conclude that the negroes had attempted 
to burglarize the box car, but the testimony is not so conclusive in credibility 
and cogency as to require the court to withdraw its determination from the jury, 
and thus say as a matter of pure law that the minds of reasonable men could 
draw but the one inference. For, in explanation of the circumstances under 
which he shot and killed the insured, it may not reasonably be said that the 
witness was wholly disinterested. His credibility and the weight to be given to 
ifs testimony was a matter for the jury. Nor do the facts, as testified to, point 
with such compelling force as to exclude any other reasonable conclusion than 
the one sought to be established by defendant below. It will be noted that to 
remove the suppositions and conclusions of the witness from his testimony 
there is left, in substance, the fact that he saw two negroes come across the 
railroad yards at a place frequently traveled by the public generally, day and 
night, in going from one part of the city to another; that one of them stopped 
near the box car and the other came near a car of cinders where witness was 
hiding; that witness told him to step back and be quiet; that both negroes ran, 
and one of them was shot by the witness. The inference is drawn by the 
witness that: “He (one of the negroes) reached up to do something to the hasp.” 
But witness follows this with a statement: “I could just see his form; I could 
not tell what he did, or anything.” Witness is corroborated in this last statement 
by his brother, who testified that the shadow of the box car in which the negro 
stood made it so dark he could not see anybody “fooling with the seal or hasp.” 
In Blum Milling Co. v. Moore-Seaver Grain Co. (Tex.Com.App.) 277 S.W. 78, 
itis said: “Neither a jury nor an appellate court on a proper review may rightly 
ignore physical conditions by which a witness is circumstanced, or the maxima 
potentialities of his vision.” The testimony taken as a whole does not preclude 
the reasonable inference being drawn that the negroes in stopping near the 
box car had some other purpose in mind than to burglarize it. Therefore the 
learned trial judge correctly refused to direct a verdict or to enter judgment 
for the defendant non obstante veredicto. The verdict is not without sufficient 
support in the evidence. 

The issue of law as to whether death resulting from justifiable homicide— 
though not named among the risks expressly excepted—is as a matter of law 
not a risk covered by a policy insuring against death “caused directly and inde- 
pendently of all other causes by violent and accidental means” passed out of the 
case on failure of the jury to find that the insured had attempted to burglarize 
the box car, and for that reason its discussion is pretermitted. 

The second proposition of plaintiff in error contends that the trial court 
erred in failing and refusing to submit an issue to the jury inquiring in language 
of the policy as to whether or not the insured’s death was caused by “accidental 
means.” 


_ Under this proposition the following statement is made: “At the close of the 
evidence and testimony in this cause, the defendant requested the submission by 
the court to the jury of a special issue as to whether the insured’s death was 
caused independently of all other causes by violent and accidental means’ in the 
wording of the policy provided for such. This request was denied and said issue 
was not submitted, to which action of the court defendant below excepted.” 


The record fails to show that defendant below filed any objections or excep- 
tions to the court’s charge as given or that it requested any special issue. 
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[5-7] As to whether fundamental error is shown in failure (without objec- 
tions or exceptions or request for same) to submit an issue framed in the 
language of the policy requiring whether insured’s death was “caused independ- 
ently of all other causes by violent and accidental means.” The evidence of 
both plaintiff and defendant affirmatively established, and without dispute, that 
insured’s death resulted instantly from gunshot wounds inflicted while running 
from assailant, and thus “caused independently of all other causes by violent and 
accidental means” within the meaning of that expression as used in the policy, 
except it be, as contended by defendant below, that insured immediately pre- 
ceding his death had attempted to burglarize a box car. No contention is made 
but that unprovoked homicide by gunshot wounds, intentionally or unintentionally 
inflicted, is death caused by “violent and accidental means” within the terms of 
the policy, as held by this court in National Life & Accident Ins. Co. v. Hodge, 
244 S.W. 863. The only ground upon which the homicide was sought to be 
justified was that the insured, immediately before he was shot and killed, had 
attempted to burglarize a box car. That was the only issue controverted in the 
evidence. The issue submitted by the learned trial judge required the jury to 
determine that fact. All other facts showing a death caused by “violent and 
accidental means” were affirmatively established without dispute. Only disputed 
matters are required to be submitted to the jury. Hebert v. New Amsterdam 
Casualty Co. (Tex.Com.App.) 3 §.W.(2d) 425. The proposition is not sustained. 

[8] The third proposition of plaintiff in error contends that the trial court 
erred in entering judgment for statutory penalties and attorney’s fees, because 
thirty days did not lapse after demand for payment of the loss and before filing 
the suit. 

Plaintiff alleged: 

“Plaintiff would show to the court that after the death of the said Lillian Ray 
* * * that plaintiff through her attorney, Wm. V. Brown, * * * did make written 
demand for the payment of the indemnity provided for under said certificate and/or 
policy * * * and that the defendant denied liability under the provisions of said 
policy * * * and that more than thirty days before the trial of this suit said demand 
was made in writing upon the defendant for the payment of said indemnity, which 
demand has been refused, and is still refused, and by reason hereof under the laws 
of the State of Texas, plaintiff is entitled to recover of and from the defendant, 
in addition to the face of said policy, 12% penalty, together with reasonable attor- 
ney fees, to be taxed as costs, which plaintiff alleges to be the sum of $500.” 

The petition was filed February 7, 1935. On trial of the case, had April 9, 
1935, it was shown that the demand for payment of the loss was made by letter of 
date January 16, 1935, and that insurer replied by letter of date January 23, 1935, 
refusing payment of the loss and denying liability as follows: 

“Dear Sir: Your letter of January 16th is acknowledged. The death of above 
named does not appear to have been due to accidental means and we therefore 
decline liability under the above certificate.” 

It was agreed that $250 was a reasonable attorney’s fee. The court entered 
judgment for the full face value of the policy, $250 attorney’s fees, and 12 per cent. 
penalty, to be taxed as costs. 

R.S. art. 4736, as amended, Acts 1931, 42d Leg., p. 135, c. 91, § 1 (Vernon's 
Ann, Ciy.St. art. 4736), reads as follows: “In all cases where a loss occurs and the 
life insurance company, or accident insurance company, or life and accident, health 
and accident, or life, health and accident insurance company liable therefor shall 
fail to pay the same within thirty days after demand therefor, such company shall 
be liable to pay the holder of such policy, in addition to the amount of the loss, 
twelve per cent damages on the amount of such loss together with reasonable attor- 
ney fees for the prosecution and collection of such loss. Such attorney fee shall 
be taxed as a part of the costs in the case. The Court in fixing such fees shall 
take into consideration all benefits to the insured incident to the prosecution 0! 
the suit, accrued and to accrue on account of such policy.” ; 

This suit was filed in less than thirty days after demand for payment of the 
loss was made. The trial was had more than thirty days after demand for pay- 
ment, refusal to pay, and denial of liability. No demurrer or exception was urged 
to the pleadings. That demand was actually made, payment refused, and liability 
denied was proven without objection or exception. The sufficiency of the demand 
is now questioned only in the particular that thirty days did not lapse before filing 
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of plaintiff's original petition on which the trial was had—together with defend- 
ant’s answer denying any liability. The question is presented: May recovery of the 
statutory penalties and attorney’s fees be had upon a demand made less than thirty 
days before the petition was filed, but more than thirty days before the trial is had, 
where payment is refused and liability is continued to be denied? In answering 
the question in the affirmative, we follow the decision by Judge Sharp in Wash- 
ington Fidelity Co. v. Williams (Tex.Com.App.) 49 S.W.(2d) 1093, 1094, holding: 
“Complaint is miade that the trial court erred in rendering judgment for defendants 
in error jor 12 per cent. damages and any attorney's fees, because there was no evi- 
dence that any /ega/ demand had been made on plaintiff in error for the payment 
of the policy and payment refused. The record shows that defendants in error 
recovered a judgment for 12 per cent. damages as a penalty and $250 attorney’s 
fees, which amounts were incorporated in the judgment. We have carefully read 
the statement of facts and fail to find any definite testimony showing that demand 
was made upon the insurance company for the payment of this policy until suit 
had been filed thereon, * * * 

“However, it appears that actual demand was made of the insurance company 
for payment of the policy after suit was filed and more than thirty days before the 
trial, and payment thereof declined by the insurance company. Furthermore, in the 
answer filed in the suit by the insurance company, it denied liability on the policy. 
In the event a recovery is obtained for the principal sum stated in the policy, 
these facts, when properly alleged, authorize a recovery of 12 per cent. damages 
together with a reasonable attorney’s fee for the prosecution and collection of such 
loss. This assignment is overruled.” 

Plaintiff relies upon the case of Universal Life & Accident Ins. Co. v. Ledezma 
(Tex.Civ.App.) 61 S.W.(2d) 165. In that case the attorney’s fees and 12 per cent. 
penalty was denied upon a demand made December 24, 1930, suit filed January 21, 
1931. The date of trial was not shown in the opinion of the court. We agree that 
recoverv of attorney’s fees and penalty could not be awarded upon trial had within 
thirty days after demand. The statute gives the insurer thirty days after demand 
within which to discharge its liability for the loss, and thus avoid the accruing of 
penalty and attorney’s fees. And though a suit has been filed, the insurer may avoid 
incurring liability for the penalty and attorney’s fees by paying or tendering pay- 
ment of the loss before the expiration of thirty days after the demand. But we 
do not think the filing of the petition thirty days after the demand has the effect 
to destroy the sufficiency of the demand otherwise properly made, alleged, and 
proven: and recovery may be had upon such a petition when the refusal of payment 
and denial of liability is continued to he insisted upon at a trial had more than 
thirty days after the demand. 

|9, 10] By its fourth proposition, plaintiff in error seeks to invoke application 
of the laws of the state of New York as a defense to the plea for recovery of 
penalty and attorney’s fees. It is contended: (1) That the contract of insurance 
sued upon is a New York contract; (2) that the laws of the state of New York 
do not authorize recovery of penalties or attorney’s fees for failure to discharge 
liability under an insurance contract, as do the laws of Texas. 

On trial of the case the following stipulation of facts was agreed to and incor- 
porated in the statement of facts: “It is agreed between the plaintiff and defendant 
herein that this suit is based upon a certain Group Policy of insurance No. 37 G. 
A. D. D., being a contract between the Metropolitan Life Insurance Company, a 
New York Corporation, and the Texas and Pacific Railway Company, a Kentucky 
Corporation, and also based upon a certain certificate of insurance, both of said 
instruments having heen introduced in evidence, said certificate having been issued 
by the Metropolitan Life Insurance Company to the Texas and Pacific Railway 
Company, and delivered by the Texas and Pacific Railway Company to the 
deceased, Lillian Ray; that said Group Policy of insurance was applied for, issued 
and delivered within the State of New York, and that under the laws of the State 
of New York no penalties or attorney’s fees can be recovered for the failure to 
pay a policy of insurance in that State.” 

We do not pass upon the contention raised by this proposition for the reason 
that it is without support in the pleadings. The laws of the state of New York 
were not pleaded, therefore the judgment of the trial court may not be reversed 
for failure to sustain the defense sought to be established by the agreed facts. It 
appears to be the settled rule that where the laws of another state are sought to 
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be invoked, as a means of recovery or as a grounds of defense, they must be 
pleaded as well as proven. In Western Union Tel. Co. v. Sloss, 45 Tex.Civ.App. 
153, 100 S.W. 354, 355, it is said: “In order that the law of a different jurisdiction 
than that of the forum (being different from that of the forum) shall be applied 
in the case on trial, it must be both alleged and proven.” (Italics ours.) In 
Atchison, T. & S. F. R. v. Pickens (Tex.Civ.App.) 118 S. W. 1133, error refused, 
it is held that in the absence of pleadings and proof as to the law of another 
state the law of the forum will be applied. In National Cattle Loan Co. v. Arm- 
strong (Tex.Civ.App.) 8 S.W.(2d) 767, 771, error refused, it is held: “It is a 
familiar rule that it is necessary to plead the law of another state if any relief 
is based thereon.” In Cooper v. Loughlin, 75 Tex. 524, 13 S. W. 37, it is held: 
“Facts not alleged, though proved, can form no basis for judicial action.” 
The judgment of the trial court will be affirmed. 


SUPREME FOREST, WOODMEN CIRCLE v. HARE. No. 4745. 
Court of Civil Appeals of Texas. Amarillo. April 12, 1937. 
Rehearing Denied May 10, 1937. 

105 Southwestern Reporter (2d) 414. 

1. APPLICATION. 

Where mutual benefit certificate provides that application is made part of cer- 
tificate and contract between parties, and that answers, as written in application, 
are warranted to be true, certificate becomes void if any of questions in application 
have been answered untruthfully, irrespective of bona fides of applicant. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

2. INSANITY. 

Beneficiary held not entitled to recover for death of insured under mutual 
benefit certificate, where insured in application, which was made part of certificate, 
and answers of which she warranted were true, stated that she had never been 
treated for insanity, despite fact that a number of years before she had been so 
treated, though death of insured was not caused by any insanity. 

(For other cases, see Insurance, Dec. Dig. § 723[6].) 

4. ESTOPPEL. 

Fraternal association he/d not estopped to assert invalidity of mutual benefit 
certificate for false answers in application, warranted to be true, by acts of agent 
of association in advising insured to answer questions in such manner, where agent 
had no authority from association to do so. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

Appeal from District Court, Potter County; W. E. Gee, Judge. 

Action by Orella Hare against the Supreme Forest, Woodmen Circle. From a 
judgment in favor of the plaintiff, the defendant appeals. 

Reversed and rendered. 

Earle R. Stiles, of Omaha, Neb., and Underwood & Strickland, of Amarillo, 
for appellant. 

Simpson, Dorenfield & Fullingim and E, H. Foster, all of ‘Amarillo, for appel- 
lee. 

STOKEs, Justice. 

This action was brought by the appellee, Orella Hare, against the Supreme 
Forest, Woodmen Circle, to recover upon an insurance or benefit certificate issued 
to Irene Hare, in which appellee was the beneficiary, in the sum of $1,000, and upon 
a supplementary contract attached to it which provided that, in consideration of an 
additional monthly payment of 12 cents, appellant agreed to pay double the amount 
to the beneficiary upon due proof that the death of the insured resulted directly 
and independently of all other causes from bodily injuries, effected solely through 
external, violent, or accidental cause. Irene Hare was the daughter of appellee 
and it was alleged that the said Irene Hare, while in good standing, met her death 
on or about January 4, 1935, at Amarillo, Tex., under circumstances which, if 
true, would mature the certificate and also the supplementary contract, leaving the 
appellant indebted to appellee in the full sum of $2,000, for which this action was 
brought. 

Among other defenses, the appellant, in bar of the recovery sought, alleged that 
the deceased, Irene Hare, in her written application for the benefit certificate. 
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agreed and consented that all of the provisions of the constitution and by-laws of 
the society in force at the time, or that may thereafter be adopted, should consti- 
tute the basis and form a part of any benefit certificate that may be issued thereon 
and pleaded specifically certain provisions of the application, by-laws, and the 
benefit certificate, which will later be discussed. 

The application contained the following provision: “I hereby certify, agree and 
warrant that all the statements, representations and answers in this application are 
full, complete and true, whether written in my own hand or not; and I agree that 
any untrue statements or answers, or any concealment of facts made by me in 
this application shall cause my benefit certificate to become void and all rights of 
any person or persons hereunder shall be forfeited.” 

Section 45, subdivision No. 1, of the constitution and laws of the Order con- 
tained the following provision: “The certificate is issued in consideration of the 
representations, warranties and agreements made by the person named therein in 
his or her application to become a member.” 

Subdivision 9 of the same section contained a provision to the effect that the 
constitution and laws of the Order, the application, and the certificate should con- 
stitute a part of the beneficiary contract between the society and the member. 

The certificate contained the following provision: “The articles of incor- 
poration, the constitution and laws of the Society and all amendments to each 
thereof which may be made hereafter, the application for membership signed by the 
applicant and approved by the medical director of the Society, including the state- 
ments of the applicant to the medical examiner as recorded by him and signed by 
the applicant, together with the medical examiner’s report when a medical exam- 
ination is required, and this benefit certificate shall constitute the agreement between 
the Society and the member. * * *” 

It also contained the following statement, which was signed by the applicant. 
Irene Hare, and witnessed by S. H. Taylor, viz.: “I have read the above benefit 
certificate of the Supreme Forest Woodmen Circle and know the contents thereof 
and hereby agree to accept the same, and warrant that I am in good health at this 
time.* * *” 

The application for the benefit certificate contained a number of questions 
which were to be answered, and were answered, by the applicant, among whiclr 
were questions numbered 25 and 26. Question No. 25 was as follows: “Have you 
ever been under observation, care or treatment in any hospital, sanitarium, asylum 
or similar institution?” Question No. 26: “Has there ever been any case of 
insanity, epilepsy or suicide in your family? (If so, give details).” Both of these 
questions were answered, “No.” 

The uncontradicted evidence in the case showed that, in November or Decem- 
her, 1925, a phvsician treated Irene Hare at the office end the next day she was in 
the hospital; that he found her mind was impaired and, within a few days, it was 
very much impaired; that she slipped out of the hospital and was found out in San 
Jacinto, which was evidently in the suburbs of the city, and she was hunted by the 
police and her friends. The physician treated her until he was able to get her off 
to a hospital for nervous patients and he testified that she was most surely insane 
at that time. He stated further that she did not respond to his treatment, but 
hecame violent and hysterical and it was a hard matter to get her away. She was 
sent by train to Arlington Heights Nervous Hospital at Fort Worth, where she 
remained for some three months, after which she returned to Amarillo and was 
apparently recovered. 

The case was tried before the court, without the intervention of a jurv, and 
the court rendered judgment in favor of the appellee for the full sum provided by 
the certificate and also the supplementary contract, amounting in the aggregate to 
$2,000, and for the further sums of $400 attorney’s fee, $240 penalty, and $90 inter- 
est. 

In its fifth assignment of error, appellant attacks the judgment of the court 
upon the ground that, it having pleaded and proved that the insured made false 
representations in her application as to previous treatment in an asylum or similar 
institution and that there had never been any case of insanity in her family, the 
benefit certificate issued to her and here sued upon was void and of no force and 
effect and the appellee was not entitled to recover thereon. 

[1] There is hardly any rule of law more thoroughly settled in this state than 
that, where a mutual benefit certificate provides that the application is made a 
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part of the certificate and contract between the parties, and that the answers, as 
written in the application, are warranted to be true, the certificate becomes void if 


it develops that any of the questions in the application have been answered untruth- 
fully, and the rule is not affected nor in any manner changed by the bona fides of 
the applicant in making them. Goddard v. East Texas Fire Ins. Co., 67 Tex. 69, 
71, 1 et 906, 60 Am. Rep. 1; Kansas Mut. Life Ins. Co. v. Pinson, 94 Tex. 553, 
555, 63 S.W. 531; Supreme Lodge, etc., v. Payne, 101 Tex. 449, 108 S.W. 1160, 15 
L.R.A.(N.S.) 1277; Sovereign Camp, W. O. W. v. ~~ et al. (Tex.Civ.App.) 


87 S.W.(2d) 839; Sovereign Camp, W. 0. W. y, Treanor (Tex.Civ.App.) 217 
S.W. 204. 


{(2] There is no question that the answers to the questions in the application 
for the certificate sued on in this case were warranties, made to the appellant by 
the deceased, Irene Hare, at the time she applied for the certificate, nor is there 
any question that her answers to questions numbered 25 and 26 in that application 
were untrue. The application, by its own terms, became a part of the contract. 


The certificate itself made the application a part of it and the constitution and 


by-laws of the appellant contained the same provision. There is no dispute in the 
evidence that, in 1925, long prior to the time the application was made and signed 
by the insured, she had been confined in an institution for the treatment of nervous 
diseases and insane people, and, in the language of Dr. Vineyard, the physician who 


treated her, she was insane. The fact that this condition had nothing to do with 
her death is beside the point, because the law is well established that this is imma- 
terial when the representations amount to warranties, as they unquestionably did 
in this case. 

But the appellee claims that appellant is estopped to assert the invalidity of the 


policy or certificate on account of the answers given in the application to questions 
25 and 26 because, she says, that the application was taken by a field representative 


and deputy organizer of appellant, one Mrs, Easum, and, at the time it was pre- 


pared and signed by the insured, Mrs, Easum was informed of the facts concerning 
the insanity of Irene Hare and her ‘confinement in the institution for the insane, 
and that Mrs. Easum herself wrote the answers to all of the questions. in the appli- 
cation, including questions 25 and 26. She pleaded that Mrs. Easum was fully 
authorized to represent appellant in soliciting policies, taking applications therefor, 


delivering policies issued on such applications, collecting premiums thereon, and 
remitting the premiums to appellant at its home office. It was shown by the testi- 


mony that the application was taken in the office of the employer of Irene Hare 
and, when the information called for in questions 25 and 26 was given to Mrs. 
Easum, the applicant explained to her that several years before she had had a ner- 
vous breakdown and was sick for several months and that, during that time, she 
was sent to an institution and made the statement, “They said I was crazy, but I 


am all right now and have been working.” Mrs, Easum stated, substantially, that, 


inasmuch as Irene was in good health at the time and the mentioned illness had 


been so long ago, there was no use to mention it in the application and she there- 
upon wrote negative answers to both the questions. 


Mrs. Easum testified, in substance, that she was district manager for appellant 
and her district covered five or six counties, including Potter county where the 
application was taken, She said that she was such district manager in 1934 and 


had been for some twenty-five years and that her commission came direct from 
the headquarters of the society at Omaha, Neb. That she had full authority from 
the national headquarters of appellant to act as its officer, agent, and representative 
and to organize groves, or subordinate lodges, in her district and to write insur- 
ance on its behalf and collect the initial premiums on the policies she sold and 


forward them to the home office. She said that she took the application for the 


policy sued on in this case and, after the applicant, Irene Hare, was elected to 
membership in the local lodge, she forwarded the application to the home office 
and the certificate was issued there and sent to her and she delivered it to the 
insured and that, in doing all this, she was acting as the agent of appellant. 

[3, 4] Appellee bases her contention that appellant, by the acts of its agent, Mrs. 
Easum, is estopped to plead that the certificate was void upon a number of 
decisions of the courts of the state, among them being the case of Sovereign Camp, 
W. O. W. v. Johnson (Tex.Civ.App.) 64 S.W.(2d) 1084. That was a case wherein 


the insured had removed from Brownwood, but maintained an account in the bank 
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there where the clerk of the local camp, for a number of months, procured the 
dues without having to communicate with the insured, Johnson, The bank finally 
declined to continue this practice without specific authority from Johnson and the 
case arose out of the conduct of the clerk in regard to this matter. The court held 
that the clerk was vested with the power to collect dues and assessments from the 


members and, within the limits of that authority, the Sovereign Camp was bound 
by his acts and by his failure to act. No doubt this is the law. Every person and 


every corporation is so bound; but it is equally well settled that the acts of the 
clerk or any other agent by which they are so bound must come within the scope 


or, at least, the apparent scope, of the delegated authority. There are a number of 
cases in which beneficial orders, such as the appellant in this case, have been estop- 
ped by acts of their agents and representatives, but we have found none which so 
holds in the absence of a distinct showing that the agent had authority from the 
principal to perform the act which constituted the estoppel. Many of the cases 
cited on this point by appellee are cases involving the collection of dues by officers 
of local lodges. As we view it, this is an entirely different matter from a warranty 
in an application and those cases in which the doctrine of estoppel has been applied 
to beneficial associations on account of acts and conduct of clerks and collectors of 
local organizations in the matter of collecting dues from members have no appli- 
cation in a case like this, where the very acts of the clerk or other local officer 
upon which estoppel iS sought to be based are covered by warranties in the written 
contract, 


We think this case is controlled by the doctrine announced by the Supreme 
Court in the early case of Kansas Mut. Life Ins. Co. v. Pinson, 94 Tex. 553, 63 
S.W. 531. In that case the applicant for mutual benefit insurance gave incorrect 
information concerning the ages of his brothers and sisters. In the application, he 
certified he had read it and that his answers to the questions and statements were 


true and correctly recorded. In disposing of the case, Judge Brown, speaking for 
the court, said: “The statements and agreements contained in the application are 


expressly made part of the policy, and must be given the same force as if written 


into the policy itself. Goddard yv. Insurance Co., 67 Tex. [69] 71, 1 S.W. 906, 60 
Am. Rep. 1. May, Ins. § 158. The explicit terms in which the 
warranties are expressed leave no room for doubt that the parties intended to 
make the validity of the policy depend upon the truth of the statements warranted. 


The recital in the application that the statements are presented as a ‘consideration 


of this contract,’ and the declaration in the policy that such statements and agree- 
ments Constitute a part of the consideration for the issuance of the policy, support 
this conclusion. Assuming that the statement accompanying the 
contains all of the terms of the policy which bear upon the question. we conclude 
that they constitute a warranty that the ages of the sisters named were correctly 
stated in the application.” 


This case has been followed consistently through all of the years since it was 
rendered and its holding is, without a doubt, the law in Texas today. 
The case of Sovereign Camp, W. O. W. v. Newberry (Tex.Civ.App.) 87 S.W. 


(2d) 839, 840, was a case very similar to the instant case. In that case, it was 
found that the answers to certain questions, as written in the application, were 


untrue, The appellee sought to avoid the effect of making untrue statements in 
the application by showing that the answers as given by the deceased were true 


but that the medical examiner incorrectly transcribed them. In disposing of this 
contention, the court held that this fact might afford some relief to the appellees 
but for the warranty in the application which says: “I hereby certify, agree and 
warrant that all the statements, representations and answers in this application, 
consisting of two pages as aforesaid, are full, complete and true, whether written 


by my own hand or not, shall he warranties,” etc. To the same effect are Sover- 


eign Camp, W. O. W. v. Treanor (Tex.Civ.App.) 217 S.W. 204; Sovereign Camp 

Harmon (Tex.Civ.App.) 246 S.W. 704; Modern Order, etc., v. Davidson (Tex. 
iv. App.) 203 S. W. 379; Supreme Lodge v. Payne, 101 Tex. 449, 108 S.W. 1160. 
15 L.R.A.(N.S.) 1277; Home Ins. Co. v. Lake Dallas Gin Co. (Tex.Com.App.) 93 


poh hol 388: Goddard v. East Texas Fire Ins. Co., 67 Tex. 69, 1 S.W. 906, 60 
Am.Rep. 


ane and 


question certified 


15] A number of other assignments of error have been presented by appellant, 
but they all raise issues which were controverted by the testimony in the case and, 
ing controverted issues, it will be presumed by this court that they were decided 
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by . trial court in such manner as to support the judgment rendered upon the 
trial, 

It follows from what has been said that appellant's fifth assignment of error 
will have to be sustained and, as the case was fully developed in the trial court 
and our holding necessarily implies that the trial court should have rendered judg- 
ment for the appellant instead of for the appellee, the judgment of the trial court 
will be reversed and here rendered for the appellant and that it go hence without 
day and recover all costs of the trial court and of this court. 


GRAND LODGE COLORED KNIGHTS OF PYTHIAS OF TEXAS 
v. ADAMS. No. 1898. 
Court of Civil Appeals of Texas. Waco. May 6, 1937. 
Rehearing Denied June 3, 1937. 
105 Southwestern Reporter (2d) 731. 
1. INSANITY. 

In beneficiary’s action on beneficiary certificate, evidence held not to establish 
that disability of insured was on account of insanity, so as to make applicable 
provision of by-laws against benefits, to member disabled on account of insanity. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

2. DISABILITY BENEFIT. 

The payment by beneficiary of endowment premiums and taxes accruing dur- 
ing disability of insured did not waive obligation of fraternal benefit association 
to continue benefits during disability, so as to permit association to lapse beneficiary 
certificate for nonpayment of endowment premiums and taxes accruing during 
disability after payments made by beneficiary, where by-laws provided for deduc- 
tion of sufficient amount from disability benefits to keep member in good standing. 

(For other cases, see Insurance, Dec. Dig. § 754.) 

3. DISABILITY BENEFITS. 

The constitution and by-laws of fraternal benefit association constituted local 
lodge representative and agent of association in granting and disbursement of 
disability benefits, as respects application of disability benefits to maintain member 
in good standing. 

(For other cases, see Insurance, Dec. Dig. § 754.) 

4. CONSTRUCTION. 

Insurance contracts which are indefinite as to their meaning, or subject to 
two constructions, will ordinarily be construed against insurer and in favor of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3]. 

5. DISABILITY BENEFITS. 

Where by-laws and constitution of fraternal benefit association required local 
lodges to provide for payment of weekly disability benefits, made it duty of reliet 
committee to deduct from benefits sufficient amount to keep member in good stand- 
ing, and provided that no member, while receiving weekly benefits, could become 
in arrears, compulsory obligation rested on local lodge to grant benefits so long as 
disability continued and to deduct therefrom sufficient amount to pay disabled 
member’s endowment premiums, and failure of local lodge to pay disabled member’s 
endowment premiums did not authorize association to lapse policy for nonpayment. 

(For other cases, see Insurance, Dec. Dig. § 754.) 


Appeal from McLennan County Court; W. C. Taylor, Judge. 

Action by Johnie Adams against the Grand Lodge Colored Knights of Pythias 
of Texas. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Allan V. McDonnell, of Waco, for appellant. 

F. M. Fitzpatrick, of Waco, for appellee. 
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TYRRELL v. PRUDENTIAL INS. CO. OF AMERICA. No. 701. 
Supreme Court of Vermont. Lamoille. May 4, 1937. 
192 Atlantic Reporter 184. 
2. DISAPPEARANCE. 


In action on life policies where insured had disappeared, beneficiary had burden 
of proving that insured died while policies were in force. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

5. DISAPPEARANCE. 

In action on life policy, conflicting evidence as to whether insured’s absence 
for seven years could be explained on theory other than death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668{11].) 

13. PROOF OF DEATH. 

Purpose of proof of death is to enable insurer to form intelligent estimate 
of its rights and liabilities under its life policy, and, unless fixed by policy, there 
is no precise standard to which proof must conform. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

14. PROOF OF DEATH. ; 

Where bona fide attempt to comply with requirement of life policy as to proof 
of death has been made, insurer must point out defects therein if it would rely 
on them, and where attempted proof is made on printed form furnished by 
insurer, and is not objected to for want of definiteness or sufficiency, insurer may 
not complain of defects. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

15. PROOF OF DEATH. 

In action on life policy, where insurer failed for practically four years to 
question sufficiency of proof of death, made on insurer’s blank and to insurer’s 
representative, insurer could not complain of instruction permitting recovery of 
interest from time subsequent to making of such proof of death, since if proof 
was insufficient, insurer waived further proof, cause of action arose, and interest 
began to run. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

21. EXPIRATION. 

In action on two life policies which expired before and after expiration of 
seven years after disappearance of insured, instruction that jury should consider 
presumption of death from insured’s unexplained absence as respects policy which 
expired before expiration of seven years held reversible error. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Exceptions from Lamoille County Court; John S. Buttles, Judge. 


Action by Mable B. Tyrrell against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant: brings exceptions. 

Reversed and remanded. 

Argued before Powers, C. J., Slack, Moulton, and Sherburne, JJ., and Stur- 
tevant, Supreme Judge. 

Theriault & Hunt, of Montpelier, for defendant. 

Wilson, Carver, Davis & Keyser, of Barre, for plaintiff. 

Powers, Chief Justice. 

This action is brought to recover on two life insurance policies issued by the 
defendant on the life of Lester M. Tyrrell, and payable to the plaintiff, then his 
wife. One of these, hereinafter referred to as the small policy, was dated Decem- 
ber 28, 1925. The other, hereinafter referred to as the large policy, was dated 
June 23, 1924. Premium payments were defaulted on both policies. The small 
policy went into extended insurance on December 23, 1929, at a commuted value 
of $1,048, for a period expiring December 31, 1938. The large policy went into 
extended insurance at a commuted value of $11,140, for a period expiring Septem- 
ber 28, 1932. 

The court directed a verdict for the plaintiff on the small policy for the sum 
above stated. It submitted to the jury the issue raised on the large policy, and a 
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plaintiff’s verdict was returned for the sum of $12,241, which included interest on 
the commuted value of $1,101. 

The Tyrrells were married in 1909. They lived together at various places 
within and without this state until the spring of 1919, when Tyrrell was arrested 
at Waterbury, Vt., for stealing £n automobile in California. He was taken back 
to that state, was tried, convicted, sentenced, and committed to San Quentin prison. 
While he was there confined, the plaintiff obtained a divorce from him in Lamoille 
county court. But soon after his release from prison in 1923, the plaintiff met 
him in Detroit, Mich., and they were remarried. They lived together thereafter 
in Detroit and elsewhere until October 31, 1927. In the meantime, two children 
had been born to them, one in 1915, and the other in 1925. While they were living 
at Grosse Point, Mich. and on the date in October just mentioned, Tyrrell 
disappeared, and he has never been seen or heard from since. 

There was evidence below tending to show that Tyrrell was a kind, thought- 
ful, and affectionate husband and father, and that his social, financial, and domestic 
circumstances were so satisfactory as to make it highly improbable that he would 
deliberately and permanently desert his home and family. 


On the other hand, the facts set up and sworn to by the plaintiff in her peti- 
tion for a second divorce from Tyrrell brought in Michigan and executed March 
2, 1928, which facts the jury were at liberty to accept as true, together with other 
evidence regarding his domestic situation, his finances, and his criminal and fraudu- 
lent practices, afforded evidence tending to show that he did so desert his family. 


[1] The situation presented at the trial below was such that two well-estab- 
lished presumptions were applicable. First, there was the presumption of the 
continuance of life, which, as we shall see, continued for seven years from the 
date of Tyrrell’s disappearance; and, second, there was the presumption of death, 
which, as we shall see, arose at the expiration of that period. 


[2] The burden of proof was on the plaintiff, of course. In order to recover 
on the large policy, she was required to establish the fact that Tyrrell died while 
that policy was in force, that is to say, on or before September 28, 1932. In order 
to recover on the small policy, she only had to establish the fact that Tyrrell 
was dead when the suit was brought, that is to say, July 3, 1935. 

Of necessity, she would be entitled to recover on the small policy, if she 
established her right of recovery on the large one; but obviously, the converse 
of this statement would not be true. 


The defendant asked the court to require the plaintiff to elect whether she 
would stand upon the claim that Tyrrell died on or soon after the date of his 
disappearance, or upon the presumption of his death arising from his unexplained 
absence for a period of seven years. The court refused to comply with this 
request, and the defendant excepted. 

[3] The ruling was free from error. There were two issues before the jury. 
The plaintiff was entitled to the advantage she could get from any evidence she 
could produce that would be revelant to either issue. To prove a right of recovery 
on the large policy, she could avail herself of all the circumstantial evidence she 
could find tending to show that Tyrrell died before that policy finally lapsed. 
And though she failed on that issue, she was not out of court, for on the question 
of liability under the small policy, the presumption of death operated in her favor, 
and if it was rebutted by evidence, she would be entitled to resort to such cir- 
cumstantial evidence as she could produce. 


[4] As has already appeared, the small policy was in force at the time of the 
trial. The seven years that Tyrrell had been absent and unheard from had then 
elapsed. If there had been no evidence introduced tending to show that he was 
alive, the granting of the plaintiff's motion for a veddict on that policy would 
have been warranted. The death of Tyrrell was a fact to be proved. The burden 
of proof was on the plaintiff, but the presumption, alone, was enough to shift the 
burden of evidence to the defendant and require it to go forward with evidence, 
direct or circumstantial, tending to show that Tyrrell was not dead as presumed 
by the law. This the defendant did. Though it gave no direct evidence to that 
effect, as we have seen, it gave evidence tending to show that his disappearance 
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and continued absence was due to the unsatisfactory conditions hereinbefore 
referred to. 

[5] There was enough of such evidence to send the question to the jury, and 
it was error to order a plaintiff’s verdict on the small policy. 

For a very similar reason, it was not error for the court to refuse to grant the 
defendant’s motion for a verdict on the small policy. The plaintiff’s evidence 
tended to show that the absence of Tyrrell could not reasonably be explained on 
any other theory than his death. 

While the plaintiff was giving her testimony, she was confronted with a cer- 
tified copy of her divorce proceedings in Wayne county, Mich., instituted in July, 
1928. This document shows that her petition therein charged Tyrrell with “gross 
and extreme cruelty,” with applying to her vile and opprobrious epithets, with being 
untrustworthy, and with other marital misdoings. This petition was signed and 
sworn to by the plaintiff. It also shows that the decree of divorce was granted 
upon testimony taken in open court, the charges made by the plaintiff being found 
to be true. 

The plaintiff was allowed to explain that her reason for applying for this 
divorce was merely to get the title into her name of certain real estate then stand- 
ing in the joint names of herself and husband; and that she signed and swore to 
the petition without reading it or knowing its contents. 

To the admission of this explanatory and exculpating evidence, the defendant 
excepted. 

[6, 7] The exception was based upon the claim that a judgment record imports 
absolute verity, is not subject to collateral attack, and that the plaintiff was as 
much estopped from denying the matters alleged in her petition as she was from 
denying the decree itself. The law relied upon by the defendant is sound enough. 
But the trouble with its position is this: Judgments conclude only the parties 
and their privies. The estoppel arising therefrom operates only on such parties 
and privies. Estoppels are reciprocal, and the bar resulting therefrom must be 
mutual to the parties in the later action. Bigelow, Estoppel (6th Ed.) 127; 2 
Herman, Estoppel, § 586. This defendant is a stranger to the divorce proceedings, 
and cannot invoke the estoppel against the plaintiff. For it is written that: 
“Estoppel is reciprocal; for he that shall not be concluded by the record * * * 
shall not conclude another by it.” Alexander v. Walter, 8 Gill (Md.) 239, 50 
Am.Dec. 688, 692, quoting Lord Coke as above; Glasgow v. Baker, 72 Mo. 441, 
446; Bigelow, Estop., 364: 2 Herman, Estop., supra; First National Bank v. 
Northwestern Bank, 152 Ill. 296, 38 N.E. 739, 26 L.R.A. 289, 43 Am.St.Rep. 247, 
253; Blodgett v. Perry (Mc.) 10 Am.St.Rep. 307. 311; Deery’s Lessee v. Cray, 
5 Wall. (U.S.) 795, 18 L.Ed. 653, 655. See Capen’s Adm’r v. Sheldon, 78 Vt. 39, 
46, 61 A, 864; Girard v. Vt. Mut. F. Ins. Co., 103 Vt. 330, 339, 154 A. 666. 

This exception is not sustained. 

The plaintiff was allowed to show what Tyrrell said about where he was 
going and what he was going to do the day he disappeared, what he telephoned 
the plaintiff about a visit from his mother, and other circumstances tending to 
characterize his departure from town and its purpose. The defendant excepted. 

[8-10] The fact of Tyrrell’s death, as well as the date of it, of necessity, 
had to be shown by circumstantial evidence. As was said by Rowel, C. J., in 
State v. Ryder, 80 Vt. 422, 426, 68 A. 652, 654, “proving things by circumstantial 
evidence is a process of imperfect induction by which, from the known we infer 
and find the unknown. But circumstantial evidentiary facts are too various to 
admit of enumeration, for they are as changeful as the events out of which they 
grow. They cannot be comprehended within any rule, nor brought under any 
classification. Great latitude is allowed in their reception, and everything that 
tends to connect the supposed evidentiary fact with the factum probandum is 
admissible to prove that fact.” The competency of a collateral fact to be used 
as a basis of legitimate argument is not to be determined by the conclusiveness 
of the inferences it may afford in reference to the fact to be proved. “It is 
enough if these may tend, even in a slight degree, to elucidate the inquiry, or 
to assist, though remotely, to a determination probably founded in truth.” Stev- 
enson v. Stewart, 11 Pa. 307; Holmes v. Goldsmith, 147 U.S. 150, 13 S.Ct. 288, 
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37 L.Ed. 118, 123. Any fact or circumstance relating to Tyrrell’s character, habits, 
condition, affections, attachments, prosperity and objects of life, which usually 
control the conduct of men, and are the motives of their actions, was, so far as 
it tended to characterize his disappearance or throw light on his intentions, 
competent evidence on the ultimate question of his death. In re Hurlburt’s Estate, 
68 Vt. 366, 368, 35 A. 77, 35 L.R.A. 794. The evidence admitted was calculated 
to bear on his intentions, and we find nothing that is outside the “great latitude” 
allowed in such cases. 

This exception is not sustained. 

While the plaintiff was putting in her evidence, an objection was interposed, 
and when the court indicated that the proposed evidence would be admitted under 
an exception, her counsel addressed the court as follows: “May it appear of record, 
if the court please, that one reason for offering this, what is perhaps out of time, 
is the claim put on the record that this man hasn’t disappeared by reason of 
death, and claim has been made more than once by people representing this 
defendant company that this woman knew where this man was.” 

To this statement, the defendant asked for and was granted an exception. 

{11] Thereupon counsel for the plaintiff said: “If my remark is objectionable, 
I would like to withdraw it, if the court please, with the court’s permission.” To 
which the court replied: “There is nothing in evidence or in the opening statement 
of counsel that would indicate the fact you have just referred to Mr. Wilson. 
It may be withdrawn.” There the incident closed. The offensive statement was 
not in terms withdrawn. The court did not admonish the jury to disregard it. 
It was deliberate and unprovoked. It was unwarranted and improper. It brought 
to the attention of the jury unproved and prejudicial matter, and, in the cir- 
cumstances, amounted to reversible error. Paul v. Drown (Vt.) 189 A. 144, 146. 

The court charged the jury that if they found that Tyrrell died prior to 
September 28, 1932, the plaintiff would be entitled to recover the commuted value 
of the large policy plus 6 per cent. interest theteon, and that such interest 
amounted to $1,101. To this instruction the defendant excepted on the ground 
that by the terms of the policy, nothing was collectible thereunder, until due 
proof of the death of the insured had been furnished; and that a verdict of 
the jury would be the first “due proof” of that fact. So, it was argued, no 
interest could be recovered, even if the policy was in force when Tyrrell died. 

{12] The law, with us, is that, in the absence of a contract concerning it, 
interest does not begin to run until the defendant is shown to be in default. 
Brainerd v. Champlain Transp. Co., 29 Vt. 154, 156: Sprague v. Sprague’s Estate, 
30 Vt. 483, 491; Evans v. Beckwith, 37 Vt. 285, 289; Grapes v. Rocque, 96 Vt. 
286, 290, 119 A. 420. 

It becomes necessary, therefore, to determine when the cause of action 
arose on this policy. 

It appeared at the trial, that on July 31, 1931, the plaintiff, on a blank fur- 
nished by the company, at the top of which appeared the words, “Claimant’s 
Statement of Disappearance,” made out, swore to, and filed with the company 
her version of Tyrrell’s disappearance and the circumstances attending it. There 
was evidence, too, that shortly thereafter, a representative of the company 
came to the plaintiff at Framingham, Mass., accompanied by a stenographer, 
and took a further statement from her, in which she answered all questions 
asked her, and she testifies that she furnished all the information requested, 
so far as she was able. No question was ever made by the company that she had 
withheld any information in her possession, or that the proof of death was in 
any way insufficient, except that it was not proof of Tyrrell’s “actual death.” 
The. record shows that for practically four years, the company, with full 
knowledge that this was a disappearance case, and that proof held by it was all 
the plaintiff, according to her claim, could tell them about Tyrrell’s death, failed 
to question the sufficiency of the proof, except as stated. 

[13, 14] The purpose of a proof of death is to enable the insurer to form an 
intelligent estimate of its rights and liabilities under its policy. Griffin’ v. 
Northwestern Mut. Life Ins. Co., 250 Mich. 185, 229 N.W. 509, 510; Equitable 
Life Assur. Society v. Dorriety, 229 Ala. 352, 157 So. 59, 62. The requirement 
for such proof is inserted in the policy for the sole benefit of the company, 
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and can be waived by it. Mosley v. Vt. Mut. F. Ins. Co., 55 Vt. 142, 147; 
Findeisen v. Metropole F. Ins. Co., 57 Vt. 520; 524; Grattan v. Metropolitan L. 
Ins. Co., 80 N.Y. 281, 36 Am.Rep. 617. Unless fixed by the policy, there is no 
precise standard to which the proof must conform. The policy in hand does 
not necessitate direct evidence of death, or proof of “actual death,” but only 
such evidence thereof as is reasonably available. The company must know that, 
in disappearance cases, the means of proof of death are necessarily limited. 
When, as here, a bona fide attempt to comply with the requirement of the 
policy has been made, simple fairness requires that the company should point 
cut any defects therein if it would rely on them. Forman v. New York L,. Ins. 
Co., 267 Mich. 426, 255 N.W. 222, 223; Fagerlie v. New York L. Ins. Co., 119 Or. 
485, 278 P. 104. When such attempted proof is made out on a printed form fur- 
nished by the company, and is not objected to for want of definiteness or sufficiency, 
it should not lie in the mouth of the company to complain of such defects. Gardon 
v. New England Mut. L. Ins. Co., 218 Iowa 1094, 254 N.W. 287, 289, Rinaldi v. 
Prudential Ins. Co., 118 Conn. 419, 172 A. 777, 780. 

[15] We hold, therefore, that in the circumstances, this proof of death was 
sufficient in law, Griffin v. Northwestern Mut. L. Ins. Co., supra; that if it was 
not, the company had waived further proof, Grattan v. Metropolitan L. Ins. Co., 
supra; and that the company is not in a position to deny its sufficiency. 

The very most that could here be claimed to the contrary of the last two of 
these propositions is that they present questions for the consideration of the 
jury, a point not here raised. 

It follows that the cause of action on the large policy arose a long time prior 
to the date fixed by the court for interest purposes. The defendant is not in a 
position to complain of the instruction under consideration, since it was helped 
rather than harmed by it. 

[16] The question of the sufficiency of the proof of death was unquestionably 
for the court. Equitable L. Assur. Soc. vy. Dorriety, 229 Ala. 352, 157 So. 59, 62; 
Security Bank v. Equitable L. Assur. Soc., 112 Va. 462, 71 S.E. 647; 35 L.R.A. 
(N.S.) 159, Ann.Cas.1913B, 836, 838; Policemen’s Benevolent Assoc. v. Ryce, 213 
Ill. 9, 72 N.E. 764, 104 Am.St.Rep. 190, 197; Mutual L. Ins. Co. v. Stibbe, 46 Md. 
302, 312. The ruling that it was sufficient here, implied in the charge on the 
right to interest, was, as we have seen, free from error. 

The court charged the jury that the plaintiff, in order to recover on the large 
policy, must establish the fact that Tyrrell died not later than September 28, 1932, 
which, it will be remembered, was the date on which that policy expired. The 
court called attention to the presumption that the man was dead on October 
31, 1934, and added: “But there is no presumption that he was dead at any time 
before that date, so that the plaintiff must rely on other evidence to prove that 
the insured died prior to the expiration of the seven year period and prior to 
September 28th, 1932.” So far, the court kept to the right line of the law, and the 
defendant had no cause to complain. But the court then went on to tell the 
jury that in determining whether or not the insured died prior to September 
28, 1932, they “should consider the presumption that the insured was dead at the 
expiration of seven years from the date of his disappearance”; and that “the 
plaintiff in her effort to fix the time of death before September 28th, 1932, has 
the benefit given by the law, of the presumption of death. If she were called 
upon to prove, unaided by the presumption, both the fact and the time of death, 
her task would be more difficult; but given the fact of death established, as 
above state, by the presumption, she has only the comparatively easier task of 
fixing the time of his death.” 

The defendant excepted on the ground that, the court having ordered a 
verdict on the small policy, the presumption of death had nothing to do with 
the case left in the hands of the jury, so that any reference to it in the charge 
was improper, and on the further ground that the presumption afforded no aid 
to the plaintiff so far as the large policy was concerned, and the defendant’s 
Tequest for an instruction on that subject should have been granted. That 
request, which was not complied with, was as follows: “The presumption of 
death arising from a person’s unexplained absence for seven years is not 
evidence of the death of the insured, Lester M. Tyrrell, and must not be treated 
as such evidence as to the larger policy, No. 5269554, for that policy was not 
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in force after September 28, 1932, at which time the insured had been absent 
less than five years.” 

[17] Let us say at the outset, that the fact the court gave a correct charge 
as first set forth above, would not avail to defeat an exception to a subsequent 
erroneous instruction. For the rule is that when inconsistent instructions are 
given in a charge, it will be taken that the jury have felt at liberty to follow 
either of them. Farmers’ Exchange v. Brown, 106 Vt. 65, 69, 169 A. 906. 

In our consideration of the question raised by the exception to the instruc- 
tion referred to, we shall treat the presumption of death as it was treated at the 
trial, as probative in character and effect. Doubtless it should have been so 
treated under our previous holdings. 

Whatever effect this presumption may have had on the question of liability 
under the small policy, it did not arise until October 31, 1934. Until that time 
arrived, the presumption of life continued. For it is the rule, as established by 
the best authorities, that the presumption of life continues throughout the 
seven-year period, and that at the end of that period, the presumption of death 
takes its place. “It is a well-settled rule of law,” says Chief Justice Shaw in 
Loring v. Steineman, 1 Metc. (Mass.) 204, 211, “that upon a person’s leaving his 
usual home and place of residence for temporary purposes of business or 
pleasure, and not being heard of, or known to be living, for the term of seven 
years, the presumption of life then ceases, and that of his death arises.” To the 
same effect are Whiting v. Nicholl, 46 Ill. 230, 241, 92 Am.Dec. 248; New York 
Life Ins. Co. v. Brame, 112 Miss. 828, 73 So. 806, L.R.A.1918B, 86, 90; Goodier v. 
Mutual Life Ins. Co., 158 Minn. 1, 196 N.W. 662, 34 A.L.R. 1383, 1387. 

[18] But the presumption of death which arises at the expiration of the 
seven years does not act retrospectively. Lawson Presumptive Ev., 238, 260; 
Martyn v. Curtis, 67 Vt. 263, 265, 31 A. 296; Cross v. Fibre Leather Co., 90 Vt. 
397, 407, 98 A. 1010. As to a specific date within the seven-year period, the 
presumption of death has no reference and specifies nothing. So it is that, 
where it becomes necessary to establish such a date, the party who carries the 
burden of proof must establish it by evidence, wholly unaided by the presump- 
tion. Wigmore, Evidence, §§ 2491, 2531; Jones, Com. Ev. (2d Ed.) § 291; Lawson, 
Presumpt. Ev., 251; Hancock v. American L. Ins. Co., 62 Mo. 26, 30; Johnson v. 
Merithew, 80 Me. 111, 13 A. 132, 6 Am.St.Rep. 162, 164; Schaub v. Griffin, 84 Md. 
557, 564, 36 A. 443; Carpenter v. Modern Woodmen, 160 Iowa 602, 142 N.W. 411, 
415; Smith v. Knowlton, 11 N.H. 191, 196; Griffin v. Northwestern Mut. L. Ins. 
Co., 250 Mich. 185, 229 N.W. 509, 512; Southland L. Ins. Co. v. Norwood (Tex. 
Civ.App.) 76 S.W.(2d) 166, 167; Goodier v. Mut. L. Ins. Co., 158 Minn. 1, 196 N.W. 
662, 34 A.L.R. 1383, 1387; Davie v. Briggs, 97 U.S. 628, 24 L.Ed. 1086, 1088. 

{19, 20] The reason which lies at the foundation of the rule we are discussing 
1s, we apprehend, that the fact so presumed is not relevant to the question to be 
answered by proof. See 4 Wigmore, Evidence, § 2491. The real test of questions 
of admissibility is this: Does the fact offered in proof afford a basis for rational 
inference of the fact to be proved? Smith v. Martin, 93 Vt. 111, 129, 106 A. 666; 
Dalphe v. Bissette, 99 Vt. 179, 182, 130 A. 591; Girard v. Vt. Mutual F. Ins. Co., 
103 Vt. 330, 335, 336, 154 A. 666; State v. Howard, 108 Vt. 137, 152, 183 A. 497. 
It is just so with presumptions. There must be a_ rational connection 
between the fact presumed and the fact to be proved. McFarland v. American 
Sugar Ref. Co., 241 U.S. 79, 36 S.Ct. 498, 60 L.Ed. 899, 904. The trouble here 
is that no such relation existed. Proof that one is alive on a certain day is, 
standing alone, enough to warrant an inference that he was alive on the following 
day. But proof that one was dead on a certain day is not, standing alone, enough 
to warrant an inference that he was dead on a previous day. 

[21] The charge excepted to was erroneous and harmful and requires a 
reversal. 

Thus far, we have treated presumptions as of probative value and effect, as 
some, at least, of our cases require. We have said all that need be said to 
dispose of the case in hand. But as the case has to go back for a retrial, we 
deem it best to take advantage of this opportunity to re-examine our theory 
of presumptions and to test it by that of the best text-writers and the most 
thoughtful judicial decisions. Perhaps no topic of the law has perplexed the 
courts more than the scope and effect of legal presumptions. The complexities 
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and subtleties of the subject, enhanced, no doubt, by the variant theories regard- 
ing them and the confusion of thought manifested in the discussion of the ques- 
tions incident to them, have given rise to a condition that has been characterized 
as “a welter of loose language and discordant decisions.” Watkins v. Prudential 
Ins. Co., 315 Pa. 497, 173 A. 644, 649, 95 A.L.R. 869, 875. This court has not 
been free from offense. It was expected when In re Cowdry’s Will, 77 Vt. 359, 
60 A. 141, 3 Ann.Cas. 70, was decided, that the troublesome question as to the 
character and effect of presumptions was set at rest. The writer of this opinion 
had been of counsel below, and of course did not sit in the Supreme Court. 
So the case was argued before six judges. It was disposed of by four, Munson 
and Haselton, JJ., disssenting. Chief Judge Rowell, who wrote the opinion, 
was much impressed with the logic of Prof. Thayer’s rule that presumptions 
had no evidentiary value, but thought that our rule to the contrary had better 
continue as the law of our court. Then came Sheldon y. Wright, 80 Vt. 298, 67 
A. 807, argued at the October term, 1906. It fell to Judge Haselton, who wrote 
an opinion promulgating the doctrine of locative presumptions as distinguished 
from probative presumptions, 


Whatever else may be said about this case, it must be recognized as a 
distinct relaxation of the rule of the Cowdry Case and our other cases which 
preceded it. Since the Sheldon Case was disposed of, there has been a growing 
feeling in the court that we were out of line with the best authorities on the 
question of the probative effect of legal presumptions, though we have continued 
to follow the doctrine of that case. The feeling that we ought to put ourselves 
right on this subject approached a crisis when Belock v. State Mutual Fire Ins. 
Co., 108 Vt. 252, 260, 185 A. 100, came before us. It involved the presumption 
of innocence, which has been spoken of as the most sacred of all the law’s pre- 
sumptions. It was therein held that, though the presumption was evidence to 
be weighed in the plaintiff’s favor, it was not error to fail to charge that it 
accompanied him throughout the trial. The opinion calls attention to the refer- 
ence to the Thayer rule made in the Cowdry Will Case, and the grounds upon 
which that decision was based, that our rule was embedded in our law, worked 
well enough in practice, and was supported by the Supreme Court of the United 
States. The opinion in the Belock Case also calls attention to the fact that a 
majority of the courts have accepted the rule that the presumption of innocence 
is not evidence, and to a change of view by the federal Supreme Court as 
indicated by Agnew v. United States, 165 U.S. 36, 17 S.Ct. 235, 41 L.Ed. 624, 630, 
and Holt v. United States, 218 U.S. 245, 31 S.Ct. 2, 54 L.Ed. 1021, 1030, 20 
Ann.Cas. 1138. Mr. Justice Mculton took occasion to express his views to the 
contrary of our rule regarding the probative effect of legal presumptions. All 
in all, the Belock Case is not calculated to strengthen one’s confidence in the 
rule heretofore recognized by this court. 


Upon a careful reconsideration of the whole subject, and with a keen appre- 
ciation of the wide-spread effect it will have upon our jurisprudence, but with a 
firm conviction that a false doctrine has dominated the subject and persisted 
in our law too long already, we have now reached the following conclusion: 

[22] A disputable presumption is a rule of law to be laid down by the court, 
which shifts to the party against whom it operates the burden of evidence, 
merely. It points out the party on whom lies the duty of going forward with 
evidence on the fact presumed. And when that party has produced evidence 
fairly and reasonably tending to show that the real fact is not as presumed, the 
office of the presumption is performed, and the fact in question is to be estab- 
lished by evidence as are other questions of fact, without aid from the pre- 
sumption, which has become functus officio. To translate this statement into the 
language of this court, all such presumptions are locative, merely. A presump- 
tion, of itself alone, contributes no evidence and has no probative quality. It 
takes the place of evidence, temporarily, at least, but if and when enough 
rebutting evidence is admitted to make a question for the jury on the fact 
involved, the presumption disappears and goes for naught. In such a case, the 
presumption does not have to be overcome by evidence; once it is confronted 
by evidence of the character referred to, it immediately quits the arena. The 
tule we now adopt applies to all disputable presumptions, including the pre- 
sumption of innocence, 
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It was said by Mr. Justice Field in Lincoln y. French, 105 U.S. 614, 26 L.Ed. 
1189, that “presumptions are indulged to supply the place of facts; they are 
never allowed against ascertained and established facts. When these appear 
presumptions disappear.” The statement is inaccurate and misleading. A more 
accurate statement was made by Judge Rowell in Vaughn v. Congdon, 56 Vt. 
111, 116, 48 Am.Rep. 758, long before the Cowdry Case arose, as follows: “Pre- 
sumptions are indulged in only to supply the absence of evidence or averment 
respecting the facts presumed. They have no place for consideration when the 
evidence is disclosed or the averment is made.” And again, after the Cowdry 
Case was decided, Judge Rowell, in Caledonia County Grammar School y. 
Kent, 84 Vt. 1, 11, 77 A. 877, 880, said that “presumptions are indulged in only 
to supply the absence of evidence respecting the thing to be presumed and have 
no place for consideration when the evidence is present.” 

Perhaps no better statement of the doctrine can be found than the one 
(slightly modified) in Essmeister v. Roadway Transit Co., 275 Mich. 387, 266 N.W. 
391, 392: “Presumptions disappear when the facts appear. The facts appear 
when the evidence is introduced from which the facts may be found.” 

It is not necessary or expedient to cite here all the cases to be found in the 
books that support our conclusions upon this much-discussed subject. Among 
those at hand at the moment are: Colangelo v. Colangelo, 46 R.I. 138, 125 A. 
285, 286; New Hampshire Savings Bank vy. McMullen (N.H.) 185 A. 158, 160; 
People v. Burbank, 234 Mich. 600, 208 N.W. 687, 688; Lohr v. H. Barkmann 
Cartage Co., 335 Ill. 335, 167 N.E. 35, 37; Vincent v. Mutual Reserve Fund L. 
Assoc., 77 Conn. 281, 58 A. 963, 966, 967, overruling pro tanto State v. Smith, 65 
Conn. 283, 31 A. 206; Commonwealth v. De Francesco Co., 248 Mass. 9, 142 
NE. 749, 34 A.L.R. 937; Culpepper v. State, 4 Okl.Cr. 103, 111 P. 679, 31 L.R.A. 
(N.S.) 1166, 140 Am.St.Rep. 668, per Richardson, J., quoting copiously from 
Wigmore, Thayer and Elliott in his support; Dunn v. Goldman, 111 N.J.Law, 
249, 168 A. 299; Kilgore v. Gannon, 185 Ind. 682, 114 N.E. 446, L.R.A.1917E, 530. 
For other cases to the same effect, see notes 34 A.L.R. 942, 94 A.L.R. 1043, and 
95 A.L.R. 880. 

Anything and everything in our cases to the contrary of the rule herein 
adopted as to presumptions is hereafter to be disregarded. 

Judgment reversed and cause remanded. 


THOMPSON v. PRUDENTIAL INS. CO. OF AMERICA. No. 8350. 


Supreme Court of Appeals of West Virginia. April 27, 1937. 
191 Southeastern Reporter 205. 
1. WAIVER. 

Authority of agent of insurer to waive default in premium payments on group 
life policy accruing after delivery of policy is, governed by terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

2. AGENCY. 

Provision of group life policy that no agent had power to make or modify 
policies, to extend time of making premium, waive forfeiture, or bind company by 
a promise or by making or receiving any representation or information held 
reasonable and enforceable against beneficiary seeking recovery under asserted 
waiver of payment of premium by alleged agent of insurer. 

(For other cases, see Insurance, Dec. Dig. § 376{2].) 


1. Where the right of recovery under a policy of insurance depends on an 
asserted waiver of faliure to pay premiums, accruing after the delivery of the 
policy, made by an alleged agent of the insurer, the authority of the agent to make 
such waiver is governed by the terms of the policy under which recovery 1s 
sought. ; 

2. A provision in a policy of insurance that: “No agent has power in behalf 
of the Company to make or modify this or any other contract of insurance, to 


extend the time of paying a premium, to waive any forfeiture, or to bind the 
Company by making any promise, or by making or receiving any representation or 
information,” is reasonable and enforceable against the beneficiary of a policy who 
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seeks recovery thereon under an asserted waiver of payment of premiums made 
by an alleged agent of the insurer. 

Error to Circuit Court, Brooke County. 

Action by Annie Thompson against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant brings error. 

Reversed and remanded for new trial. 

Handlan, Garden & Matthews and Lester C. Hess, all of Wheeling, for plain- 
tiff in error. 

W. S. Wilkin, of Wellsburg, for defendant in error. 

Fox, Judge. 

This is an action against the Prudential Insurance Company of America to 
recover money alleged to be due the plaintiff, Annie Thompson, under a certificate 
of insurance issued by the defendant to John Thompson, which certificate was, 
in express terms, made subject to a master policy insuring the employees of the 
Weirton Steel Company. The case was submitted to the trial court, in lieu of 
a jury, and to a finding and judgment in favor of the plaintiff, the defendant 
prosecutes this writ of error. 

The master policy was issued on the application of the Employees’ Relief & 
Beneficial Association of the Weirton Steel Company, on the 16th day of August, 
1926. The Beneficial Association was an organization made up of employees of 
the steel company, in the interest of the welfare of the employees, particularly 
with relation to life, health, and accident insurance; and during the period covered 
by this litigation, its activities were principally directed by R. E. Campbell, who 
was its assistant secretary-treasurer. At the date of the master policy, John 
Thompson was not an employee of the steel company, but the policy contained a 
provision under which persons who subsequently became employees of said com- 
pany might secure the benefits provided for in such master policy, and under this 
provision, a certificate of insurance was issued to Thompson when he became an 
employee of the company in May, 1927. Premiums on such insurance were 
provided for by deducting from the pay of each employee a specified sum monthly, 
and the aggregate of the deductions was paid by the steel company to the Bene- 
ficial Association, which, in turn, paid all premiums due under the master policy 
to the insurance company. The master policy provided, with respect to the ter- 
mination of the policy, that, “Irrespective of any other mode of termination the 
insurance upon the life of any person insured hereunder shall cease and determine 
upon termination of the membership of such person in the association or when 
such person while a member ceases to be actively engaged in the occupation 
specified on the first page hereof. Written notification by the Association of such 
termination of insurance shall be satisfactory evidence that such insurance has 
terminated and shall release the Company from all claims on account of the 
insurance so terminated, except as to the adjustment of premiums as provided 
in the clause headed ‘Payment of Premiums: and as to the right of conversion 
as herein provided.” 

The master policy was deposited with the steel company, but was open to the 
inspection of its employees at all times. 

The constitution and by-laws of the Beneficial Association define its purposes 
as being “to provide financial relief in case of death or total and permanent disabil- 
ity, and to pay weekly benefits for temporary disability”: and they provide that 
the association “shall be composed exclusively of the employees of this company” 
(referring to the Weirton Steel Company); and that “membership in this Asso- 


ciation will terminate upon severance of a member’s connection with the Weirton 
Steel Co., its successors or assigns.” 

John Thompson continued in the employ of the steel company until July 23, 
1930, when he became ill and went to his home. He died October 3, 1932, without 
having at any time returned to his work. Some three or four months after he 
became ill, it was determined that, on account of his age and physical condition, 


he would never be able to return to work. He was removed from the pay roll 
of the steel company immediately after he ceased to work, and payment, from that 


source, of the premiums accruing monthly on his insurance ceased; however, 
the Beneficial Association paid premiums on said insurance which, it is contended, 
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carried the same to December 15, 1930, but after that date, no premiums were 
paid to the insurance company on the Thompson policy or certificate, and Thomp- 


son was dropped from the membership in the Beneficial Association on or about 
that date. Under these circumstances, the defendant contends that, under the 


terms of the policy, the right of Thompson to protection thereunder ended when 
he ceased to work for the steel company; and, that in any event, such protection 


did not extend beyond the time when premiums were paid thereon by the Beneficial 
Association, 

[1, 2] The factual situation above outlined is not disputed, but the plaintiff 
denies that the employment of Thompson by the steel company ended when he 
ceased to work, and says that the same continued to the date of his death; she 
further contends that the payment of the premiums on his insurance was impliedly 
waived by reason of certain representations of R. E. Campbell, assistant secretary- 
treasurer of the Beneficial Association, who, she says, was, for the purposes of 
this policy, agent of the Prudential Insurance Company. 

There is conflict of testimony as to the character of the representations made 
by Campbell and the time when they were made; giving to these representations, 
in whatever form and whenever made, the most liberal interpretation in favor of 
the plaintiff, and giving to the ruling of the trial court the weight to which it is 
entitled, it may be reasonably contended that both before and after December 
15, 1930, Campbell stated to Thompson’s physician, who had been delegated by 
Thompson to inquire about his insurance, that Thompson should not worry; 
that his insurance was being carried; and that in the event of his death, his policy 
would be paid. 

The defendant replies (1) that Campbell never was its agent; and (2) if 
such agent, he was not among those who had authority to modify or waive the 
terms of the policy in question, in any respect whatever, and in support of this 
contention, refer to the following provision of the master policy: 

“No condition, provision or privilege of this Policy can be waived or modified 
in any case except by an endorsement hereon signed by the President, one of the 
Vice Presidents, the Secretary, one of the Assistant Secretaries, the Actuary, the 
Associate Actuary, or one of the Assistant Actuaries. No modification or change 
shall be made in this Policy except such as is in accordance with the laws of the 
State in which the same is issued. No agent has power in behalf of the Company 
to make or modify this or any other contract of insurance, to extend the time for 
paying a premium to waive any forfeiture, or to bind the Company by making 
any promise, or by making or receiving any representation or information.” 

It must be apparent that, if we concede every other contention of the plaintiff, 
she cannot recover, unless the payment of premiums after December 15, 1930, 
be held to have been waived; and that such waiver, if any there was, must have 
been made by one having authority to bind the insurance company thereby. If 
we concede that the representations of Campbell, aside from the question of his 
authority to make them, amounted to such waiver, then the question narrows to 
that of his authority to bind the insurance company, and on this point the provision 
of the policy, last above quoted, must be held to control. It is a provision which 
the insurance company, for its own protection, had the right to make; and the 
policyholder having accepted this certificate, subject to this and other provisions 
of the master policy, is bound thereby. We are not dealing with the provision of 
a policy affecting the inception of the obligation created thereby, but with one lim- 
iting and defining the power of agents in matters growing out of the interpretation 
and application of the terms of the policy after its delivery. The distinction 
between the two is referred to in Medley v. German Alliance Insurance Company, 
55 W.Va. 342, 47 S.E. 101, 102, 2 Ann.Cas. 99, wherein this court held: “As to 
promissory warranties, conditions for the violation of which the policy is rend- 
ered noneffective after it has become effective and operative, such limitation clause 
is not only notice to the insured of want of authority in the agent to waive them, 
but also a stipulation between the parties that the agent has not, and shall not 
have, any such power.” 

There would seem to be no distinction between a case where promissory war- 
ranty had been made by a policyholder, and the waiver of any other provision 
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of a policy, affecting the right of the holder, the failure to conform to which 
might affect the right of recovery. See, also, Morgan v. American Central 


Insurance Company, 80 W.Va. 1, 92 S.E. 84, L.R.A.1917D, 1049, wherein the 


limitation of an agent’s right to waive the provisions of a fire insurance policy 
is upheld. 

Whatever may have been the relation of Campbell to the insurance company, 
certain it is that he was not among those who had the power to modify the terms 


of the policy sued on, by writing indorsed thereon; and he had no power to bind 
the insurance company by any promise or representation; to extend the time 
for paying a premium; or to waive a forfeiture. The policy expressly denies 
to him this power, and the policyholder must be held to have had notice of this 
limitation of his power. Where the provisions of a contract are plain and unambig- 


uous, courts are not justified in giving to them a meaning different from that 
which the language used clearly imports. 


The judgment of the circuit court is reversed and the case remanded for a 
new trial. 
Reversed; remanded. 
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SCALES v. HOME LIFE INS. CO. No. 8324. 
Circuit Court of Appeals, Fifth Circuit. April 14, 1937. 
89 Federal Reporter (2d) 580. 
1, BURDEN OF PROOF. 

In action on accident policy for death of insured who was killed in shooting 
encounter with plantation,tenant to whose house insured had gone armed to take 
away a pistol, evidence held to show, as a matter of law, that plaintiff did not sus- 
tain burden imposed by policy of proving that death was accidental, and that death 
resulted from performance of police duty, and from an act dorfe in violation of 
law within provision barring recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. PROOF OF DEATH. 

In suit on accident policy for death from external, violent, and accidental 
causes, mere proof of death will not suffice, but plaintiff must prove also that death 
was accidental, and, where evidence shows not merely death by shooting, but that 
death occurred as result of an encounter, plaintiff must again take the initiative 
and show that death was accidental. 

(For other cases, see Insurance, Dec. Dig. 64616].) 

Appeal from the District Court of the United States for the Northern District 
of Mississippi; Allen Cox, Judge. 

Suit by Susan Margareth Malone Scales against the Home Life Insurance 
Company. From a judgment entered on an instructed verdict for defendant, plain- 
tiff appeals. 

Affirmed. 


H. Talbot Odom and Braxton B. Provine, Jr., both of Greenwood, Miss., for 
appellant. 

P. H. Eager, Jr., of Jackson, Miss., and Edward C. Brewer, of Clarksdale, 
Miss., for appellee. 

Before Foster, Hutcheson, and Holmes, Circuit Judges. 

Hutcueson, Circuit Judge. 

The suit was for accidental death benefits under a policy providing for payment 
if death resulted from bodily injury, “effected solely through external, violent and 
accidental means * * * and resulted directly and exclusively therefrom, inde- 
pendently of all other causes.” The claim was that Robert Scales, deceased insured, 

had within the policy, suffered such a death by shooting, at the hands of Henry 
ro kson, a negro tenant on his plantation. 

The defense was (1) that the death was not accidental, and (2) that whether it 
was or not, it came under the proviso that “the Company shall in no event incur 
any liability hereunder if death shall result, accidentally or otherwise, directly or 
indirectly from * * * violation of law by the insured * * * performance of any 
form of police duty.” 

Defendant noticed, under the general issue plea, that, if required to do so, 
it would show that Mr. Scales, in violation of the laws of Mississippi, in an unlaw- 
ful endeavor to take Henry Jackson’s pistol from him, had entered Jackson’s house 
armed with a pistol, either concealed or drawn, and in the encounter thus provoked 
had lost his life. 

Plaintiff's counternotice under the general issue was that on the morning that 
Mr. Scales died, he was informed that one of his tenants, Jackson, in violation of 
one of the rules in force on the plantation, had in his possession a pistol which he 
had exhibited on several occasions in the presence of other tenants; that such 
conduct could not be overlooked because of its demoralizing influence on the other 
tenants. That in handling similar situations tt was customary for the owner or 
manager to handle such matters personally, and not to call in officers of the law 
(Italics supplied.) That on the occasion in question Mr. Scales, in the perform- 
ance of his duty, undertook to investigate the report and, if true, to obtain posses- 
sion of the pistol. That he had had no previous trouble with Jackson, and could 
not have reasonably anticipated that in the performance of this duty, he would be 
placing his life in danger. That he found Jackson in the house of another tenant, 
requested him to come out into the road, asked him about his having a pistol and 
requested that it be turned over to him. That Jackson agreed, and they went into 
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his house together, and, after entering the back room of the house, Jackson unex- 
pectedly made an unjustified attack upon Mr. Scales, whereupon, in defense of 
his life, he shot Jackson with a pistol, and in the struggle which followed, the 
pistol, in Mr. Scales’ hand, was accidentally discharged, mortally wounding him. 

Plaintiff for its evidence in chief proved by a physician that he had examined 
Mr. Scales while his body was still warm, and that his death had resulted from a 
wound made by a bullet. Cross-examined, he identified the proof of death form 
on the back of which was written—“Deceased had an altercation with negro—shot 
negro three times with pistol—negro took deceased’s pistol away from him and 
killed him—dead when I got there.” 

On redirect, witness stated that he knew nothing of the facts except that death 
was the result of the gunshot wound. Plaintiff then offered the policy, and rested. 

Defendant proved by undisputed evidence, that death was the result of an 
encounter and affray in which both men were killed. This proof showed that upon 
complaint to deceased that Jackson had a pistol, and that there might be trouble on 
account of it, deceased took his own pistol, oiled it, cleaned it, fired it once or twice 
to see that it would work, and set off to take Jackson’s pistol from him. That he 
found Jackson in the house of one of his tenants, and asked him to come out. That 
he and Jackson then went to Jackson’s house, and together entered Jackson’s bed- 
room and closed the door, and almost immediately the fatal shooting occurred, in 
which both men were killed. 

Plaintiff did not take the initiative again to show just how the death occurred. 
She confined her rebuttal testimony to an effort to contradict and impeach the testi- 
mony of Lizzie Fox, the only eye and ear witness, by declarations and statements 
claimed to have been made by her to officers and to a negro tenant, differing from 
the testimony she gave on the trial. Plaintiff placed her reliance upon the claim 
that Lizzie Fox’s testimony was sufficiently impeached under the rule of the Sargent 
Case (Mutual Life Ins. Co. v. Sargent) (C.C.A.) 51 F.(2d) 4, 5, and the Flovd 
Case (General American Life Ins. Co. v. Floyd) (C.C.A.) 84 F.(2d) 35, to take 
the case to the jury. 

The District Judge, at the conclusion of the evidence, instructed a verdict on 
the ground that Scales had come to his death by a violation of law, and as a result 
of a difficulty which he himself had provoked, in that, armed with a pistol, and for 
the purpose of taking Jackson’s pistol from him by force, if necessary, he had 
entered Jackson’s house and bedroom to take it. That his death, whether it be 
deemed accidental or deliberately contrived, or as resulting directly or indirectly, 
had occurred within the policy’s proviso, as the result of his violating the law. 

The two main witnesses for defendant were Nichols, whose testimony was 
in no manner contradicted bv witness or circumstance and Lizzie Fox, against whom 
impeaching testimony was offered. 

[1] Nichols’ testimony was that Mr. Scales told him that Henry Fox, in 
whose house Jackson lived, had told him about Jackson’s having a pistol, and had 
asked Mr. Scales to take the pistol away from Jackson in order to keep down 
trouble. That Mr. Scales, after telling witness about his conversation with Henry 
Fox, went to his house, got his .38 pistol which he tried and found to be rusty, and 
then sent witness after his .45 pistol. That witness oiled the .38 pistol and Mr. Scales 
tested it to see if it would work by firing it once or twice. That Mr. Scales decided 
to go down and see if he could take the pistol away from Jackson, stating that he 
did not think he would have any trouble. That witness wanted to go with Mr. 
Scales but Mr. Scales insisted that he did not think there would be any trouble, and 
told him if he wanted to he could follow him down the road on his horse, which he 
did. While he was waiting in front of the Mose Calvin house, he heard the report 
of a pistol in the direction of the Henry Jackson or Henry Fox house, which was 
3 or 4 hundred yards away. That he whipped up his horse and hurried toward the 
Fox house, went on into the house and into the back room, where he found Mr 
Scales lying on the floor alongside the bed, mortally wounded and unconscious. 
That after hearing the shots he saw Henry Jackson run out of the house and into 
the next tenant’s house, where he found him under the bed, that he later died, and 
the only statement he made was that he was “all shot up.” Jackson was about 6 feet 
tall, weighing about 170 or 175 pounds, and Mr. Scales was about 5 feet 10 inches 
tall, weighing about 160 pounds. 

On cross-examination he testified that Jackson had been one of Mr. Scales’ 
favorite negroes; that he used him as yard boy, to drive his automobile, and other 
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such jobs. That Jackson had always appeared to be a willing negro and did any- 
thing requested of him. That Mr. Scales, on the morning of his death, prior to 
going down to see Jackson, discussed the matter with witness and stated he did not 
think there was any danger in going down and getting the gun; that he did not 
think he would have any trouble for the reason that Jackson had always been a 
good negro. 

Lizzie Fox testified that Jackson and Mr. Scales came down the road to the 
house, Mr. Scales cursing Jackson, and Jackson saying that he would not give up 
his pistol; that it was his and he would die and go to hell before he gave it up. 
That Mr. Scales, cursing him and at the point of his pistol, had forced Jackson 
to go into the house and into his bedroom, and to shut the door, and there the 
violent quarrel soon resulted in the shooting. Plaintiff sought to impeach her testi- 
mony by the fact that, when first questioned by officers after the shooting, she had 
not told any of this, but had said in substance merely that Mr. Scales and Jackson 
had come into the house and into the back room together and that the door had 
then been shut. 

We think it may not be doubted that the District Judge was right in instructing 
a verdict for the reason that he gave. We think it plain, too, that the verdict should 
have been instructed on the ground that plaintiff failed to discharge the burden 
the policy imposed on her, of proving that the death was accidental. 

Appellant’s brief earnestly argues, and cites authorities as supporting, the 
proposition that whether the death was accidental was, under the evidence, for the 
jury to say. It invokes our cases, Mutual Life Ins. Co. v. Sargent and General 
American Life Ins. Co. v. Floyd, supra; A&tna Life Ins. Co. v. Hagemyer, 53 
F.(2d) 636; A&tna Life Ins. Co. v. Gallaway, 45 F.(2d) 391, and Smith v. New York 
Life Ins. Co., 31 F.(2d) 281, as authority that the evidence made a jury issue as 
to whether the death was accidental; that is, as to whether from what Mr. Scales 
undertook to do, it ought reasonably to have been anticipated that death, or some 
serious bodily harm, would likely ensue. 

These cases do not, we think, support that view. They make it plain, the 
Sargent Case does particularly, that when the proof, as here, shows that there 
was an affray the plaintiff must “take the initiative and show by other evidence 
that the death was accidental.” \ 

In the Sargent Case it is said: “This can be acomplished by showing that the 
insured was not the aggressor or if he was the aggressor, that he could not in 
the circumstances reasonably have anticipated that he would be killed.” 

Defendant proved by Lizzie Fox that the deceased was the aggressor in a 
violent and unprovoked way under conditions from which a fatal killing should 
certainly have been anticipated. Plaintiff offered no evidence in disproof, but 
only in impeachment of this testimony, leaving the record wholly without evidence 
on her part as to the actual origin, course, and progress of the fatal quarrel. If 
then, as appellant insists, a jury could and would disregard Lizzie Fox’s testimony, 
appellant would find herself in no better situation, for, putting that testimony 
entirely aside, there is still the undisputed evidence that Scales, in violation of 
law, went thoroughly armed and provided against eventualities to Jackson's 
house and followed him into it, determined to take his pistol away. 


The record standing thus, and no explanation by plaintiff as to the cause and 


course of the affray, plaintiff finds herself obligated to show, but not showing, 
that the death was accidental within the policy terms. 


{2] Plaintiff’s case is ruled by the principles announced in Travelers’ Ins. Co. 
v. Wilks (C.C.A.) 76 F.(2d) 701; Fidelity & Casualty Co. v. Driver (C.C.A) 79 
F.(2d) 713; Boggan v. Provident Life & Accident Ins. Co. (C.C.A.) 79 F.(2d) 
721, and in the Sargent Case, supra. 


“In suits on accident policies insuring against the risk of death from external, 
violent, and accidental causes mere proof of death will not suffice. Plaintiff must 
prove, too, that the death was accidental. The true rule * * * is that where plain- 
tiff’s proof shows a violent death and does not show it to have been self-inflicted, 
his case is prima facie made out, because suicide will not be presumed.” Boggan 
v. Provident Life & Accident Ins. Co. (C.C.A.) 79 F.(2d) 721, 723. 

If, however, as here, the evidence shows not merely a death by shooting, but 
“that the death occurred as the result of * * * an encounter, then it is incumbent 
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upon the [plaintiff] to take the initiative again and show by other evidence that 
the death was accidental.” Mutual Life Ins. Co. v. Sargent, supra. The needed 
evidence is wholly wanting here. 

It is equally, if not more, clear that the policy proviso against death while 
violating the law, or doing police duty, prevents recovery. This expressly excludes 
liability for death occurring while the insured is doing either. All the evidence 
shows that he was engaged both in doing police duty and in doing it in violation 
of law, and that his death resulted therefrom. The record leaves in no doubt 
that the instruction was properly granted (1) because plaintiff wholly failed to 
prove that his death was accidental within the policy terms, and (2) because, 
upon the undisputed proof, deceased was engaged in, and was killed as a result 
of, activities exressly excluded from the policy coverage. 

The judgment is affirmed. 


KING v. TRAVELERS’ INS. CO. 
Supreme Court of Errors of Connecticut. May 12, 1937. 
192 Atlantic Reporter 311. 
2, PLACED CONTRACT. 

Accident insurance policies made in Connecticut between Connecticut corpora- 
tion and resident insured would be construed in accordance with Connecticut law. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

3. CONSTRUCTION. 

Where words of insurance policies are, without violence, susceptible of two 
interpretations, that which will sustain insured’s claim must be adopted, in view 
of fact that insurer prepares policies. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, ACCIDENT. 

Whether “injury” to dentist who acquired ulcers on index fingers by contin- 
uous use of X-ray was “accidental” within meaning of accident policies held for 
jury. 

“Accidental injury” occurs when something unexpectedly takes place, 

not according to usual course of things. “Accident” is an untoward event 

or condition not expected. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. CONSTRUCTION. 

Policies insuring against loss from bodily injury through accidental means, 
and through external, violent, and accidental means, would be construed to give 
insured protection which, attributing to language its ordinary and natural meaning, 
he could reasonably assume that it afforded. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

6. ACCIDENTAL MEANS. 

Evidence that insured dentist acquired ulcers on index fingers by continuous 
use of X-ray, and that dentist was thereby prevented from performing some of 
his daily occupational duties, he/d to support verdict awarding recovery on policies 
insuring dentist against loss from “bodily injury” through “accidental” means and 
through “external, violent and accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

7. ACCIDENTAL MEANS. 

A “bodily injury” is a localized abnormal condition of the living body within 
accident policies insuring against loss from “bodily injury.” 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Maltbie, C. J., and Hinman, J., dissenting. 

Appeal from Court of Common Pleas, Fairfield County; Samuel C. Shaw, 
Judge. 

Action by Louis R. King against the Travelers’ Insurance Company, on acci- 
dent insurance policies. Verdict and judgment for plaintiff, and, from the denial 
of its motion to set aside the verdict as against the weight of the evidence and 
contrary to the law, defendant appeals. 

No error. 
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Argued before Maltbie, C. J., and Hinman, Banks, Avery, and Brown, JJ. 

Thomas R. Robinson and Daniel L. O'Neill, both of New Haven, for appel- 
lant. 

George N. Finkelstone and Lawrence §S. Finkelstone, both of Bridgeport, for 
appellee. 

Avery, Judge. 

The plaintiff brought this action to recover for partial disability under three 
policies of accident insurance issued by the defendant and covering the plaintiff 
as a dentist. The case was tried to the jury and a verdict returned in favor of 
the plaintiff. The defendant filed a motion to set aside the verdict as against the 
weight of the evidence and contrary to the law, and from a denial of this motion 
has appealed. The only question raised upon the appeal is the propriety of the 
court’s action in denying this motion. 

[1] A motion to set aside a verdict on the ground that it is against the 
weight of the evidence is not proper. It is the function of the trial court or the 
jury to weigh the evidence and this court upon appeal will not set aside a verdict 
upon the ground that it was against the weight of the evidence. Laukaitis v. 
Klikna, 104 Conn. 355, 356, 132 A. 913; Richard v. New York, N. H. & H. R. 
Co., 104 Conn, 229, 132 A. 451. The only question which can be raised by such 
a motion is the legal sufficiency of the evidence to support the verdict. ‘Wells 

. Radville, 112 Conn. 459, 467, 153 A. 154. 

From an examination of the evidence certified, it appears that the jury 
might reasonably have found the following facts: The plaintiff was a dental 
surgeon, practicing his profession in Bridgeport, and specializing in the extrac- 
tion of teeth. The defendant, a Connecticut corporation, issued three policies 
of accident insurance insuring the plaintiff, by occupation, a dentist. Under one 
of these policies, he was insured “against loss resulting from Bodily Injuries, 
effected directly and independently of all other causes, through accidental means. 
* * *” Under the other two policies, he was insured “against loss resulting from 
Bodily Injuries, effected directly and independently of all other causes, through 
External, Violent and Accidental means. * * *” Each of the policies contained 
a provision covering partial disability in the following language: “Or, if such 
injuries, independently and exclusively of all other causes, shall wholly and 
continuously disable the Insured from date of accident from performing one 
or more important daily duties pertaining to his occupation, or for like con- 
tinuous disability following total loss of time, the Company will pay during the 
period cf such disability, but not exceeding twenty-six consecutive weeks, a 
weekly indemnity. * * *” On or about April 8, 1936, and while the policies were 
in full force, ulcers appeared on the index fingers of both of plaintiff's hands. 
These ulcers resulted from the breaking down of the tissue of the fingers 
as the result of long and continuous application of X-rays used in the treatment 
of his patients. Since that date, the insured has been continuously disabled from 
performing one or more important daily duties pertaining to his occupation. 
It was conceded at the trial that the plaintiff was entitled to recover the sum 
of $1,235 in the event that the jury found in his favor. It was the contention ot 
the defendant, however, at the trial and on this appeal that the jury were not 
justified upon the evidence in finding that the injuries received by the plaintiff 
were effected through accidental means within the coverage of the policy: and 
further, that they did not partially disable the insured from the date of the 
accident. 

[2, 3] The contracts in this case were made in Connecticut between a Con- 
necticut corporation and a dentist, residing and practicing his profession in 
Bridgeport in this state. Under familiar principles, they are to be construed, 
therefore, as Connecticut contracts in accordance with the law of this state. It 
is here a settled rule that in the construction of insurance policies “‘when the 
words are, without violence, susceptible of two interpretations that which 
will sustain his claim and cover the loss must, in preference, be adopted.” 
Dickinson v. Maryland Casualty Co., 101 Conn. 369, 379, 125 A. 866, 869, 41 A.L.R. 
500: Elberton Cotton Mills, Inc. v. Indemnity Ins. Co., 108 Conn. 707, 710, 145 
A. 33, 62 A.L.R. 926; Tomasetti v. Maryland Casualty Co., 117 Conn. 505, 507, 
508, 169 A. 54. It is a well-settled rule in the construction of insurance policies, 
that when a policy is “ ‘so framed as to leave room for two constructions, the 
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words used should be interpreted most strongly against the insurer. This excep- 
tion rests upon the ground that the company’s attorneys, officers, or agents pre- 
pared the policy, and it is its Wy: that must be interpreted.’ ” Rinaldi v. Pru- 
dential Ins. Co., 118 Conn. 419, 423, 172 A. 777, 779. 

[4] The insured used the X-ray machine for the purpose of diagnosis in his 
profession, and was skilled in the use of the apparatus. The jury might well have 
found that what caused the ulceration to appear upon his forefingers was exposure 
of these fingers to the X-ray a number of times, the cumulative effect of which 
was to cause the breaking down of the tissue and the appearance of the ulcers. 
The jury might also have found that there was no intention on the part of the 
insured in his use of the machine to expose himself to the X-ray to such a degree 
as to produce injurious consequences. Although the insured used the machine in 
his business, it was for the jury to determine whether the resulting injury was 
accidental in the sense of something unexpectedly taking place—not according to 
the usual course of things—or whether the result was one such as ysually follow. 
from ordinary means voluntarily employed. This was a question of fact. ae 
States Mutual Accident Ass’n v. Barry, 131 U.S. 100, 9 S.Ct. 755, 762, 33 L.Ed. 60; 
5 Couch, Insurance Law, § 1137. 

|5] The defendant cites the definition we gave in Linnane y. Attna Brewing 
Co., 91 Conn. 158, at page 162, 99 A. 507, 509, L.R.A.1917D, 77, where we said: 
“An accidental bodily iniury may therefore be defined as a localized abnormal 
condition of the living body directly and contemporaneously caused by accident ; 
and an accident may be defined as an unlooked-for mishap or an untoward event or 
condition not expected.” In that case we were discussing recovery under the 
Workmen’s Compensation Act and if that definition is ever applicable in its entirety 
to a recovery upon an insurance policy covering loss due to accident, it does not 
apply where, as in the situation before us, the insurance company had defined in 
carefully chosen words the loss against which it insured; words evidently intended 
to state with all reasonable precision the loss intended to be covered. The policies 
before us insure against loss resulting from “bodily injuries effected directly and 
independently of all other causes through accidental means” or “through external, 
violent and accidental means.” Such a policy should be construed so as to give to 
the insured the protection which, attributing to the language its ordinary and nat- 
ural meaning, he reasonablv assumes that it affords. Porto v. Metropolitan Life 
Ins. Co., 120 Conn. 196, 200, 180 A. 289: Fogarty vy. Fidelity & Casualty Co., 120 
Conn. 296, 303, 180 A. 458. By the plain language of these policies as they would 
reasonably be understood hy the insured, he was entitled to recover for any loss 
resulting from bodily injury with the sole qualification that the injury be effected 
through accidental mevns or external, violent and accidental means. 

{6, 7] The defendant does not claim that the burning by the X-ray machine 
which the plaintiff suffered would not fulfill the requirement that the accidental 
means be external and violent. The ulcerations upon the plaintiff’s fingers certainly 
constituted a bodily injury; that is, in the language of the Linnane Case, “a local- 
ized abnormal condition of the living body.” And such disability as the plaintiff 
suffered might well have been found to be due to the ulcerations. Whatever con- 
ditions preceded them are not of consequence except as regards the policv require- 
ments that they came about through accidental means. Fogarty vy. Fidelity & 
Casualty Co., supra, 120 Conn. 296, at page 301, 180 A. 458. The exposure of the 
plaintiff’s fingers was an accident within the definition in the Linnane Case; it 
was “an untoward event or condition not expected,” just as much as the exposure 
in that case was stated to be an accident resulting in exhaustion, or the weather 
conditions which produced the frost bite in Larke v. John Hancock Mutual Life 
Ins. Co., 90 Conn. 303, 97 A. 3220, L.R.A.1916E. 584. See. also, Hood & Sons v. 
Marvland Casualtv Co.. 206 Mass. 223, 92 N.E. 329, 30 L.R.A.(N.S.) 1192. 138 
Am.St.Rep. 379: Astna Life Ins. Co. v. Portland Gas & Coke Co. (C.C.A.) 229 F. 
552, L.R.A.19161D). 1027: Rissman & Son v. Industrial Commission. 323 Tl. 459, 446, 
154 N.E. 203; Victory Sparkler & Specialty Co. v. Francks, 147 Md. 368, 382, 128 
A. 635, 44 A.L.R. 762: Vennen v. New Dells Lumber Co., 161 Wis. 370, 374, 154 
N.W. 640, L.R.A.1916A, 273, Ann.Cas.1918B, 293. The jury might reasonably have 
found that there was a causal connection between the X-ray burns and the ulcer- 
ations, and that the plaintiff suffered a loss resulting from bodily injuries effected 
directly and independently of all other causes through accidental means, or, as 
stated in some of the policies, through violent and accidental means. 
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The jury might also reasonably have further found that the amount of toler- 
ance to exposure to the X-ray without injurious effect varies with the individual. 
Until the breaking down of the tissues appeared, it was not perceptible that there 
had been an over-exposure or too frequent exposures. The unexpected and unan- 
ticipated event in this case was not the exposure to the X-ray, but the over-dose 
of it producing ulcers on the plaintiff's fingers, which resulted from almost daily 
use, too long continued. The jury could reasonably have found that after the con- 
tinued day by day exposure of his fingers to the destructive force of the X-ray 
at first made them sore from the incipient over-dose, the actual breakdown of tissue 
evidenced by ulcers, which ensued a few days later as a cumulative result follow- 
ing the subsequent exposures, marked the date of the accident. There was also 
evidence from which the jury could have determined that there was continuous 
partial disability from that date. 

The defendant places much reliance upon the case of Southard v. Railway 
Passengers Assurance Co., 34 Conn. 574, Fed.Cas. No. 13,182. This was a decision 
by Judge Shipman of the United States District Court sitting as a referee. In 
this case, it was decided that the plaintiff, who voluntarily jumped from a train 
and ran thereafter a considerable distance and some time later was found to be 
suffering from a rupture, did not suffer an accidental injury in that he did exactly 
what he intended to do and his conduct was calculated to produce upon him the 
effect which actually resulted. Some of the reasoning of this case has been seriously 
questioned by very eminent authority. United States Mutual Accident Ass’n v. 
Barry, supra. However that may be, the instant case was tried before the jury, 
and as there is evidence in the record to support their verdict, no basis exists 
for interference with their conclusion by this court upon appeal. 

There is no error. 

In this opinion, Banks and Brown, JJ., concurred. 

Maltbie, Chief Justice (dissenting.) 

I agree that the ulceration of the plaintiff's fingers was a bodily injury effected 
through accidental means within the coverage of the policies in question. I also 
agree with the proposition upon which the majority opinion is, as I understand it 
based, that a recovery for losses due to the injury would be proper under the pol- 
icies only if a disability from the injury began at the date of the accident, in this 
case the over-exposure of the plaintiff’s fingers to the X-rays. I am not able to 
agree that, upon the evidence, the jury could reasonably have reached the conclusion 
that the injury was the result of a continuous process of over-exposure extending 
to the time when disability occurred. The farthest the evidence, reasonably con- 
strued, went was to afford a basis for a finding that there had been over-exposure 
at some particular time or times previous to the manifestation of any injury to 
the fingers, leaving entirely uncertain how long before the injury the exposure or 
exposures occurred. The evidence did not afford a basis for a reasonable conclu- 
sion that the injury produced disability from the date of the accident. 

In this opinion, Hinman, J., concurred. 


MISER v. IOWA STATE TRAVELING MEN’S ASS'N. No. 43803. 
Supreme Court of Iowa. May 4, 1937. 
273 Northwestern Reporter 155. 
2. ACCIDENT. 

In action on insurance certificate for alleged accidental death, whether death 
was accidental held for jury under evidence that when confronted with a truck. 
deceased raised his arm and struck glass in cab door and cut his wrist, and 
deceased’s statement that he did so in order to protect his face. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

7. ACCIDENTAL MEANS. 

In action on insurance certificate for alleged accidental death, instruction defin- 
ing “accident” as an event which under circumstances is unusual and unexpected hy 
person to whom it happens, and happened without concurrence of the will of per- 
son by whose agency it was caused, and “accidental means” as means the effect ot 
which could not reasonably be anticipated and which actor did not intend to 
produce held not error, as against contention that both accidental result and acci- 
dental means must be proved to establish accidental death. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 
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8. ACCIDENT. ; 

Words “accident” and “accidental” have never acquired technical meaning in 
law, and when used in an insurance contract are to be construed according to com- 
mon speech and common usage. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

Appeal from District Court, Polk County; Loy Ladd, Judge. 

This is an action brought by plaintiff as the beneficiary of a certificate of mem- 
bership held by her deceased husband in the defendant company. The only ques- 
tion involved is as to whether the decedent's fatal injury was sustained by accidental 
means. The defendant answered by denying that said fatal injury was so sustained. 
The case was submitted to a jury and a verdict returned in the sum of $5,000, for 
the plaintiff, and from judgment on such verdict the defendant appeals. Questions 
incidental to the main controversy will be discussed in the opinion. 

Affirmed. 

Mills, Hewitt, Diltz & Holliday, of Des Moines, for appellant. 

Fred Huebner and Stanley G. Swarzman, both of Des Moines, for appellee. 

SAcER, Justice. 

The accident out of which this case grows happened on October 17, 1935, at 
the intersection of Walnut and Seventh streets in the city of Des Moines. Dr. 
Miser, the insured, started south across the intersection on the west line thereof. 
Having started across the street, a truck driven by one Block, coming south on 
Seventh street, made a right-hand turn onto Walnut street, in front of Miser. At 
the same time a car also coming from the north on Seventh street and making a 
turn in the same way, appeared behind or just to the left of the decedent. It should 
be noted that Walnut street runs east and west and Seventh street north and south. 
After Dr. Miser passed the sedan which stopped to permit him to go by, he was 
confronted by the truck driven by Block, and at this juncture the accident happened. 
The doctor was seen to grasp his injured wrist, and from thence take a course 
toward Dr. Smith’s office, as will be later outlined. One of appellant’s witnesses 
testified that when Miser was a foot and a half or two feet from the right cab 
door he raised his arm and struck the glass. At this time this witness was several 
feet behind the insured, and on the curb waiting to cross in the same direction as 
Miser had intended to go. Another witness for the appellant testified that she 
heard a bystander say, at the sound of the breaking glass in the cab door: “ * * * 
Did you see what that man done? He struck that driver of that car.” According 
to the testimony of Block, the truck driver, he was on the left-hand side of his 
truck at a distance of from four to five feet from Dr. Miser when the latter, as 
this witness testified, “struck at the window.” 

It is appellee’s thought that the decedent, finding himself confronted by the 
truck, became startled or frightened, and, in attempting to protect himself from 
what he thought was a threatened injury, threw ,up his hand to protect his face. 
Appellant takes the position that the decedent intentionally and voluntarily struck 
the glass in the cab window, and as a consequence sustained the very grievous injury 
which resulted in his death three days later. 

This difference in the contentions of the parties indicates the main subject 
for consideration in the cause; and the result will be determined by the answer 
to the question, which theory is in accordance with the facts; or perhaps it is 
more accurate to say, so far as this appeal is concerned, whether or not the 
question was one which should have been decided by the court as a matter of 
law or by the jury as a matter of fact. 

[1, 2] Unless the situation disclosed by the testimony permits of only one 
conclusion, or, as the cases frequently state it, reasonable men may not differ 
from the conclusion to be drawn, then the matter was properly one for the jury. 
The trial court submitted the question on instructions, and in so doing took, we 
hold, the right course. 

Following the injury, decedent grabbed his wrist and ran, wending his way in 
and out of the crowd, eastward one block, then north about two-thirds of a block, 
at which point he reached the east entrance of the Equitable building. Entering 
he ran to the elevator and was taken without stop to the eleventh floor. Leaving 
the elevataor, he ran into and through Dr. Smith’s reception room and into the 
latter’s private office, where his wound was dressed preliminary to his being 
taken to the hospital for further treatment. While making the trip from the 
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place of the accident to Dr. Smith’s office blood was streaming from his wrist. 
He had a horrified look of fear on his face, appeared very nervous, excited, and 
distressed, and in pain. Dr. Smith said that he found him in a degree of shock, 
cold, pale, very rapid pulse, and gasping for breath, as he staggered to the table, 


holding his right hand. Immediately, or shortly after arriving in Dr. Smith’s 
private office, in response to an inquiry as to “what happened,” the decedent 
said: “I was crossing the street and got caught between two cars, and I thought 
one of them was going to hit me and I threw my hand up to protect my face.” 
As to whether this statement was properly received by the trial court as a 
part of the res geste is one of the questions which will have attention herein. 
_ Appellant claims much for the fact that from the time decedent sustained 
this injury he was in full and complete possession of all has faculties, and was 
acting calmly and coolly, exercising good judgment in getting to his physician, 
and in every way indicating that he was not, through any stress of excitement, 
making any exclamations; that he exercised good judgment within his profes- 
sional knowledge by grasping the injured member for the purpose of stopping 
the bleeding, and that he turned and, by the shortest and most direct route 
possible, started to Dr. Smith’s office for attention. This is preliminary to 
appellant’s argument that, having this control of himself in the face of his very 
serious hurt, his statement made to Dr. Smith was not properly res geste, but, 
like other statements later made in the doctor’s office, was a reasoned and con- 


sidered declaration in self-interest—in a word, because the decedent exhibited no 
panic, his statement made a few minutes after the injury was improperly 
received by the trial court. Other statements were made, after first-aid treat- 
ment and while the doctors were waiting for a taxi to remove the injured man 
to the hospital. In this later conversation Dr. Miser expressed what seems to us 
to have been a perfectly natural solicitude as to the nature, extent, and probable 
permanence of his injury. Contrariwise, this is regarded by the appellant as 


further evidence that Dr. Miser, hurt as he was, was deliberating as to the 


possible chance of recovering on the insurance certificate, and, with cold-blooded 


calculation, was laying his plans to that end. 

[3] We do not read the record to any such conclusion. It seems to us to be 
the most natural thing in the world for a doctor, the tendons of whose wrist 
have been severed, to be worried and concerned over how far his hurt might 
impair further activities in his profession; and that he should at such a time be 
contriving ways and means of collecting on his insurance policy seems so con- 
trary to common experience that we feel the question was one very properly left 
to the jury. 

The case has been very ably and exhaustively argued by counsel, and we 
have given it the consideration which their labors and the importance of the 
question deserve. 

(4, 5] We direct our attention first to what is perhaps the chief ground ot 
complaint, to wit, the admission of the statement made in Dr. Smith’s office. 
There is no question in the case, as parties stipulated, other than whether or not 
the injury sustained by Dr. Miser, resulted through accidental means, as required 
by article VII of Exhibit B (articles of incorporation of the appellant), which, so 
far as need here be considered, provides: “ * * * and is the holder of Class A 
certificates or certificates of membership therein and shall, through external, 
violent and accidental means, receive bodily injuries which shall shall, indepen- 
dently and exclusively of all other causes result, within ninety days, in the death 
of the member, his beneficiary shall,” receive the benefits provided for, in this 
case $5,000. 

Appellant cites a large number of cases from our own and other jurisdictions 
as tending to sustain its contention that the statement under examination was 
not properly received as res geste. No good purpose would be served by 
analyzing each case in detail, and they are cited only for the purpose of reference. 
State v. Deuble, 74 Iowa, 509, 38 N.W. 383; State v. Lewallen, 198 Iowa, 382, 199 
N.W. 266; Christopherson y. Chicago, etc., Railway Co., 135 Iowa, 409, at page 
417, 109 N.W. 1077, 124 Am.St.Rep. 284; Budde y. National T. Ben. Ass’n, 184 
Iowa, 1219, at page 1232, 169 N.W. 766; Stukas v. Warfield-Pratt-Howell Co., 188 
Towa, 878, 175 N.W. 81; Califore v. Chicago, St. P., M. & O. R. Co., 220 Iowa, 
676, 263 N.W. 29; Aldine Trust Co. v. National Ben. Accident Ass’n (Iowa) 268 
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N.W. 507; Shuman v. Supreme L., K. of H., 110 Iowa, 480, at page 483, 81 N.W. 
717; Long v. Garey Investment Co. (Iowa) 110 N.W. 26; Pride v. Inter-State 
B. M. Acc. Ass’n, 207 Iowa, 167, at page 176, 216 N.W. 62, 62 A.L.R. 31; Londons 
Guarantee & Accident Co. v. Woelfle (C.C.A.) 83 F.(2d) 325. See, also, 22 
Corpus Juris, pp. 458 to 462. 


Among these is the Christopherson Case, 135 Iowa, 409, at page 417, 109 N.W. 
1077, 1080, 124 Am.St.Rep. 284, from which appellant quotes as follows, a state- 
ment which seems to support the ruling of the trial court rather than to sustain 
appellant’s contention, to wit: “These declarations of the deceased are within 
this branch of the res gestz rule, unlesss by reason of the interval of time 
elapsing between the accident and the declaration; but the real test is not 
whether the declarations are in point of fact contemporaneous, but whether 
the circumstances exclude premeditation and design. [Citing cases.] Within 
this general rule, the admissibility of the declarations under the circumstances of 
the particular case is largely within the discretion of the trial judge. The facts 
and circumstances of no two cases can be precisely alike, and the exact length of 
time is not mathematically controlling. [Citing cases.]” 

We think this quotation fairly expresses our holdings upon this subject. 

Appellant concedes that the statement of Dr. Miser was made so soon after 
the injury that it was not objectionable on that basis, but contends that there 
was lacking that spontaneity which must appear to give a statement res geste 
character. As already indicated, appellant argues that this lack of spontaneity 
is shown by the self-contained way in which Dr. Miser guided his movements 
to avoid unnecessary loss of blood and to obtain treatment at the earliest possible 
moment. We have already stated our dissent from this deduction. At any rate, 


we are not prepared to say that the court was in error in holding that the jury 
might properly have found against such a theory. 


If further authorities be desired in support of our views at this point, they 
will be found in an exhaustive note to Security, etc., Co, v. Commercial, etc., 


Co,, 147 Or. 193, 32 P.(2d) 582, 93 A.L.R. 409, particularly at pages 414, et seq. 

[6] As a second ground of objection to the admission of this statement 
appellant says that this statement, being made to Dr. Smith while treating the 
injured man, was a privileged communication and was not receivable under the 
provisions of Code, § 11263; that as such privileged communication within the 
meaning of that statute appellee had no right to waive it. On that ground, if 
on none other, appellant says the court should have excluded it. 

Among the provisions of the application signed by Miser in securing this 
insurance appears the following: “I hereby expressly waive all provisions of 
law now existing or that may hereafter exist, preventing any examining or 
attending physician from disclosing any information acquired while acting in a 
professional capacity or otherwise, or rendering him incompetent to testify as 
a witness in any way whatever.” 

Appellant’s theory seems to be that this provision or waiver is vpetutive 
only when it appears to be to the advantage of the insurer, and has no force if 
anything might be claimed for it by the beneficiary named in the certificate. 
We find neither principle nor authority which requires our acceptance of this 
contention; and we decline to adopt it. 

Our views in this regard make it unnecessary that we should analyze the 
numerous cases cited on the question whether the sole beneficiary in such a 
situation may or may not waive the statutory privilege. 

17] This brings us to division 3 of appellant’s argument, which complains of 
the giving of instruction No. 4, as follows: 

“You are instructed that an accident is an event which, under the circum- 
stances, is unusual and unexpected by the person to whom it happens; the hap- 
pening of an event without the occurrence of the will of the person by whose 
agency it was caused. 

“You are instructed that by the term ‘accidental means’ is meant those means, 
the effect of which does not ordinarily follow and cannot be reasonably anticipated 
from the use of those means, an effect which the actor did not intend to produce 
and which he cannot be charged with the design of producing.” 

A large number of cases is cited and an able and exhaustive analysis of them 
is made. This complaint is predicated on the claim that there is a distinction 
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“between accidental results and accidental means, and requires that both be proved 
in order to meet the provisions of such policy.” The argument presented on this 
question has been found persuasive by a number of courts of last resort, but not 
by this. In the case before us the argument is especiallly inconclusive because it 
is based on an assumption which begs the whole question, to wit, was the contact 
of Dr. Miser’s wrist with the glass in the cab window the result of a deliberate 
and purposeful act on his part, or was it the result of an unpremeditated and 
involuntary effort on his part to protect his face against what he thought threat- 
ened injury. Thus the brief of appellant states: “We insist that the act of the 
deceased was executed as intended, that there was no slip or mishap which inter- 
vened and that the deceased was not ignorant of any material fact which would 
have caused him to act differently.” 


[8] Be that as it may, the contention thus made has been rejected by this 
court in Lickleider v. Iowa State Traveling Men’s Ass’n, 184 Iowa, 423, 166 
N.W. 363, 168 N.W. 884, 3 A.L.R. 1295. Beginning at page 427 of 184 Iowa, 
page 365 of 166 N.W., Justice Weaver, speaking for the court in language 
unsurpassed for clarity and precision which ever distinguished this great judge’s 
opinions, said: 

“Coming then to the question whether. there is in this record any testimony 
tending to show that the death of the insured was the result of injury from acci- 
dental cause or means, we confront againt the oft-recurring inquiry: What is 
an accident? And when is a means or cause accidental within the meaning of the 
contract? It is not always easy to define a word, though one of familiar, common, 
and daily use, in other words or terms which shall at once be so clear, accurate, 
and comprehensive as to be everywhere and always applicable. Attempts to 
accomplish such a definition quite as often serve to confuse as to elucidate, and 
usually courts can well assume that common speech and common usage are as 
little susceptible to judicial explanation as an axiom in mathematics is susceptible 
to improvement by changing its form of expression. One thing at least is well 
settled, the word ‘accident’ and ‘accidental’ have never acquired any technical mean- 
ing in law, and when used in an insurance contract they are to be construed and 
considered according to the common speech and common usage of people gen- 
erally. Hundreds of attempts have been made by the courts to define these words 
in other terms, and while some of them may be regarded helpful in so far as 
they adhere to popular usage, others have served only to confuse the situation, 
if not in fact, to grossly mislead. Certain it is that no attempt in this direction 
is in any respect an improvement upon the definition found in our standard lexicons, 
and from these by way of illustration we quote from Webster’s International 
Dictionary: ‘Accident. An event which takes place without one’s foresight or 
expectation; an undesigned, sudden, and unexpected event; chance; contingency.’ 
‘Accidental. Happening by chance or unexpectedly. Synonyms: Undesigned; 
unintentional; unforeseen; unpremeditated.’ This is also the meaning given to 
these words in United States Mut. Acc. Ass’n v. Barry, 131 U.S. 100, 9 S.Ct. 
755, 33 L.Ed. 60. It is an event from an unknown cause, or an unexpected event 
from a known cause. Raiford v. Wilmington & W. R. Co., 130 N.C. 597, 41 
S.E. 806. A thing done or disaster caused without design or intention. The 
Steamboat Blue Wing v. Buckner, 12 B.Mon, (51 Ky. [246]) 250. An unusual 
and unexpected result attending the performance of a usual or necessary act. 
Providence Life Ins. & Inv. Co. v. Martin, 32 Md. 310. Mr. Cooley in his very 
thorough compilation of the cases says that an event which the actor did not 
intend to produce is produced by accidental means. 4 Cooley’s Briefs, 3156. The 
same thought is adopted though variously expressed in Joyce on Insurance [1897], 
§ 2863; Bouvier’s Law Dictionary; Kerr on Insurance, p. 380; Richards v. Trav- 
elers’ Ins. Co., 89 Cal. 170, 26 P. 762, 23 Am.St.Rep. 455; 2 Bacon’s Ben. Societies, 
§ 482; Railway O. & E. Acc. Ass’n v. Drummond, 56 Neb. 235, 76 N.W. 562. The 
list could be extended quite indefinitely, but it can hardly be denied that these 
authorities cited from courts and writers of the highest standing make clear that 
the meaning of these words in law differs in no essential respect from the meaning 
attributed to them in popular speech. 

“There is, however, another alleged definition which has had a degree of 
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judicial sanction which ought not be passed without notice. According to this 
definition, if correctly interpreted by counsel for the defense, an injury happening 
to the insured through his own voluntary act is not an accident, nor is his hurt 
to be attributed to accidental means—a proposition which is wholly at variance 
with every statement of the true rule as illustrated in the numerous authorities 
above cited. It may be, and it is true, that if the insured does a voluntary act, 
the natural, usual, and to be expected result of which is to bring injury upon 
himself, then a death so occurring is not an accident in any sense of the word, 
legal or colloquial, and it is only when thus limited that the rule so stated has 
any proper application.” 

The opinion continues to give an illustration of the distinctions which apply 
to the rule under discussion. 

We adhered to the doctrine of this case in Dawson y. Bankers’ Life Co., 
216 Iowa, 586, 247 N.W. 279, 282, where this court, by Kintzinger, Justice, said: 
“Such was the earlier rule in Iowa. In the case of Lickleider v. Iowa State 
Traveling Men’s Ass’n, 184 Iowa, 423, 166 N.W. 363, 367, 168 N.W. 884, 3 A.L.R. 
1295, the early rule was modified, and it was there held that an accidental 
result and the accidental means by which it is caused are somewhat identical, 
and that proof of the former may be considered as proof of the latter.” 

Appellant in effect concedes that in instruction No. 4 the court followed 
this doctrine, but seeks to persuade us to adopt the rule of other jurisdictions 
for which it contends. We see no reason for so doing. 

The court, in addition to instruction No 4, gave others, which need not be 
here set out, but which, taken together, correctly submitted, as we hold, the 
case to the jury, and gave all that the appellant was entitled to ask for by the 
requested instructions which the court did not give. 

Finding no error in the record, and holding that the court was right in the 
rulings challenged and in submitting the cause for the determination of the jury, 
the case is affirmed. 

Richards, C. J., and Stiger, Donegan, Anderson, Parsons, Kintzinger, and 
Mitchell, JJ., concur. 


HUDSON v. TRAVELERS’ INS. CO. No. 33064. 
Supreme Court of Kansas. May 8, 1937. 
67 Pacific Reporter (2d) 593. 
1, LOSS OF HAND. 

Under accident policy providing for specified payments for enumerated losses 
including loss of hand and that, if injury did not result in any of losses enum- 
erated but totally disabled insured, insurer would pay weekly indemnity, insured 
who suffered total permanent disability as incidental result of loss of hand held 
entitled to recover only amount specified for such loss, and not weekly indemnity 
for total disability, under second provision of policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Syllabus by the Court. 

1. Where an accident insurance policy in Part A provided for specified 
payments for certain designated losses, and in Part B provided that, if the injury 
did not result in any of the losses enumerated in Part A, but totally disabled 
insured, the company would pay him a weekly indemnity, the insured, who 
suffered a total permanent disability as an incidental result of one of the injuries 
specified in Part A, can recover only the amount specified for such loss, and not 
the weekly indemnity for total disability under Part B. 


2. In an action upon an accident insurance policy in which the first two 
causes of action contained allegations that plaintiff had performed all conditions 
precedent, that the policy was in effect at the time of an accident, and that the 
defendant had waived nonpayment of the premium due upon the policy and 
the prayers are for coercive relief, held, the plaintiff may not join a third cause 
of action under the declaratory judgment act containing the same allegations 
contained in the first and second causes of action, the prayer of which is for 
judgment declaring that the premium has been paid or that the company has 
waived nonpayment. 

Appeal from District Court, Harvey County; John G. Somers, Judge. 
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Action by Edgar G. Hudson against the Travelers’ Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Harry W. Hart, Glenn Porter, Enos E. Hook, W. Getto McDonald, and 
Dwight S. Wallace, all of Wichita, and W. H. von der Heiden, A. E. Morgan, 
and C. A. Morgan, all of Newton, for appellant, 

C. H. Brooks, Howard T. Fleeson, Fred W. Aley, Carl G. Tebbe, Wayne 
Coulson, and Paul A. Kitch, all of Wichita, for appellee. 

ALLEN, Justice. . 

The action was on an accident policy. Defendant’s demurrer to plaintiff's 
petition was systained, and plaintiff appeals. 

The policy sued on purports to provide “indemnity for loss of life, limb, 
sight and time, caused by bodily injuries effected through accidental means, to 
the extent herein provided.” 

The policy states that the defendant company “does hereby insure Edgar G. 
Hudson * * * against loss resulting from bodily injuries, effected directly and 
independently of all other causes, through accidental means, * * * as specified 
in the following Schedule, subject to the provisions and limitations hereinafter 
contained.” 

The policy provides that “the Principal Sum of this Policy is * * * $3750.00 
* * * Dollars” and that “the Single Weekly Indemnity is * * * Twenty-five 
and no/100 * * * Dollars.” 

Part A of the policy provides: “If such injuries shall wholly and continuously 
disable the Insured from the date of accident from performing any and every 
kind of duty pertaining to his occupation, and during the period of such con- 
tinuous disability but within two hundred weeks from the date of accident, 
shall result independently and exclusively of all other causes in any one of the 
losses enumerated in this Part, or within ninety days from the date of the 
accident, irrespective of total disability, result in like manner in any one of such 
losses, the Company will pay the sum set opposite such loss and in addition 
weekly indemnity as provided in Part B to the date of death, dismemberment, 
or loss of sight; but only one of the amounts so specified in the additional weekly 
indemnity will be paid for injuries resulting from one accident.” 

Then follows a schedule which provides that for loss of either hand or foot 
the defendant would pay one-half of the principal sum. At the end of this 
schedule appears this sentence: “The Payment in any such case shall end this 
policy.” 

Part B of the policy provides: 

“Or, if such injuries, independently and exclusively of all other causes, shall 
wholly and continuously disable, the Insured from the date of accident. from 
performing any and every kind of duty pertaining to his occupation, the Com- 
pany will pay, so long as the Insured lives and suffers such total disability, 
weekly indemnity at the rate hereinbefore specified. 

“Or, if such injuries, independently and exclusively of all other causes, shall 
wholly and continuosly disable the Insured from date of accident from per- 
forming one or more important daily duties pertaining to his occupation, or for 
like continuous disability following total loss of time, the company will pay 
during the period of such disability, but not exceeding twenty-six consecutive 
weeks, a weekly indemnity of one-half of the sum specified in this Part for total 
loss of time. No payment of weekly indemnity shall be made in case of any loss 
enumerated in Part A, except as therein provided.” 


Plaintiff in his petition alleges three separate causes of action. 
In his first cause of action plaintiff demands judgment for $7,100, covering 
the following specific items: 
Loss of left hand eee 
Weekly indemnity for 202 weeks @ cen orcas Oe 
Surgical benefits 
Additional indemnity while in hospital, 


The second cause of action alleges total disability resulting from accidental 
injury; that at the time of the accident the plaintiff was 39 years of age; that 
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his life expectancy was 28 9/10 years; that plaintiff is entitled to recovery for 
said period of time at $25:per week, making a total of $37,570, 

The third cause alleges that. certain -controversies and contentions have 
arisen between plaintiff and defendant as to the authority of defendant’s agent 
to receive premiums after the due date thereof, as to whether defendant waived 
the prompt payment of premiums on the policy. That by reasons of the matters 
alleged plaintiff is in a dilemma and there is uncertainty and insecurity attendant 
upon said controversy, and plaintiff prays for a declaratory judgment and for 
further relief. 

Defendant demurred to plaintiff's petition upon the ground that several 
causes ;of.action were improperly. joined, and upon the ground that none of the 
causes Of action contained allegations sufficient to constitute a cause of action. 
The court sustained the demurrer, and plaintiff appeals. 

Part A of the policy quoted above provides for the payment of the amount 
set opposite the specific loss “and in addition weekly indemnity as provided in 
Part. B to the date of death, dismemberment, or loss of sight; but only one df 
the amounts so specified and the additional weekly indemnity. will be paid for 
injuries resulting from one accident.” 

Part B provides that in case of total disability, the company will pay as 
or the insured lives and suffers such total disability, a weekly indemnity 
of ; 

Plaintiff claims that under a proper construction of the terms of the policy 
that as plaintiff had suffered the loss of a hand, and in addition had suffzred 
total disability, that he would be entitled to recover weekly indemnity for such 
tctal disability so long as he might live and suffer such total disability, in 
addition to one-half of the principal sum for the loss of his left hand. 

Defendant points to the language in Part A which specifically provides that 
before insured can be entitled to the gross sum contained in the schedule in 
Part A, his accidental injuries must “wholly and continuously disable the 
Insured from the date of accident from performing any and every kind of duty 
pertaining to his occupation,” although no particular length of total disability 
is required. Defendant insists that this clause completely negatives any intent 
that if insured was totally disabled from any loss specified in Part A he could 
recover both the gross sum for specific loss in Part A and the weekly indemnity 
under Part B for total disability. That he was required to be totally disabled 
for some time, at least, before he could recover the gross sum for the specific loss. 

Defendant concedes that Part A does provide for the payment of weekly 
indemnity, as well as the sum in gross, but only “to the date of death, dismem- 
berment, or loss of sight.” Hence, as the petition of plaintiff alleges that plain- 
tiff's hand was amputated upon the day he sustained his accidental injuries he 
is entitled to no weekly indemnity. Defendant claims this view is strength- 
ened by the clause in Part A, following the schedule of specific losses that “the 
Payment in any such case shall end this policy”; that this clause eliminates 
any possible construction that the contract permitted the insured to recover 
the weekly indemnity under Part B after being paid the gross sum for specific 
loss under Part A. 

Defendant further says: “Finally, Part B, which provides for weekly indem- 
nity for total and partial disability, contains the express provision that ‘no 
payment of weekly indemnity shall be made in case of any loss enumerated in 
Part A, except as therein provided.’ There is nothing ambiguous or. uncertain 
about this provision. It means that no weekly indemnity shall be paid in case 
cf any loss enumerated in Part A, except that as provided in Part A weekly 
indemnity will be paid between the date of the accident and the date of death, 
dismemberment, or loss of sight.” 


A photostatic reproduction of the policy, attached to the counter abstract and 
brief of defendant, reveals that in Part A of the policy, immediately following 
the schedule of losses, is a definition of the meaning of the word “loss” as used 
in the policy. Just below the definition clause appears in small disitinct black 
type these words: “The Payment in any such case shall end this policy.” 

At the end of Part B appears this clause: “No payment of weekly indemnity 


shall be made in case of any loss enumerated in Part A, except as therein 
provided.” 
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[1] We are clear that under the terms of the policy the plaintiff is not 
entitled to recover the weekly indemnity in Part B in addition to the sum in 
gross provided for in the schedule in Part A. To hold otherwise we would be 
compelled to ignore the plain language of the contract. We have examined 
the cases cited by counsel, but as in no instance has the language in the instru- 
“ot  pmmmea been identical with the policy before us, they are not especially 

elpful. 

It is urged that if the policy be construed to mean that compensation for the 
injuries specifically enumerated excludes the weekly indemnity for the secondary 
consequences, such interpretation will greatly narrow the operation of the 
total disability clause in Part B. If we admit this suggestion to be true, it 
would not justify this court in modifying the contract to meet the objection. 
But, we must conclude that there may be many causes of total disability not 
mentioned in Part A, and that in such case the total disability clause in Part B 
would be vitalized. In Goldstein v. Standard Acc. Ins. Co., 236 N.Y. 178, 140 
N.E. 235, 236, where a similar but not identical contract was before the court, it 
was said: “We conclude, therefore, as follows: A total disability within the 
purview of article 2 is a disability that is not the consequence of an injury within 
the purview of article 1. If disability follows an injury within the purview of 
article 1, payment is not to exceed the principal sum or a pescribed fraction 
thereof, except that there may be weekly indemnity ‘up to the date of death, 
dismemberment, or loss of sight.’” 

In short, if the payment clause in Part A should be amended to read as 
foflows: “The payment in any case specified in the foregoing schedule shall end 
this policy, but in-case the insured suffers a loss not specified in the schedule, 
and such loss shall cause total or partial disability he shall be entitled to the 
indemnity set forth in Part B,” it would, we think, clarify the meaning of the 
concatenation of words in Parts A and B of this contract. 

Since, therefore, the amputation of plaintiff’s hand was on the date of the 
accident, not only the weekly indemnity for 202 weeks sued for in the first 
cause of action, but the weekly indemnity sued for in the second cause of action 
must go out of the case. 

In the third cause of action plaintiff refers to his first cause of action and 
makes the same a part of his third cause of action. Plaintiff refers to certain 
provisions of the policy and alleges that various contentions and controversies 
as to the authority of the general agent of defendant to receive premiums after 
the due date thereof and to bind the defendant, and certain other facts therein 
alleged, raise questions of waiver and estoppel on the part of defendant. That 
by reason thereof plaintiff is in a dilemma, and there is uncertainty and insecurity 
to the plaintiff attendant upon such controversy, and plaintiff prays for a 
declaratory judgment “with such consequential relief as plaintiff is entitled to 
under the facts and under the law,” and for further relief, etc. 

Defendant contends that where the questions sought to be determined by an 
action for a declaratory judgment are involved in another cause of action in the 
same suit, a declaration is not necessary and will not be made. The determina- 
tion of this question depends upon the declaratory judgment statute. 


In our statute G.S.1935, 60-3127, it provides: “In cases of actual controversy, 
courts of record within the scope of their respective jurisdictions shall have 
power to make binding adjudications of right, whether or not consequential 
relief is, or at the time could be, claimed, and no action or proceedings shall be 
open to objection on the ground that a judgment or order merely declaratory of 
right is prayed for. Controversies involving the interpretation of deeds, wills, 
other instruments of writing, statutes, municipal ordinances, and other govern- 
mental regulations, may be so determined, and this enumeration does not exclude 
other instances of actual antagonistic assertion and denial of right.” 

Our statute G.S.1935, 60-3132 provides: “This act is declared to be remedial; 
its purpose is to afford relief from the uncertainty and insecurity attendant upon 
controversies over legal rights, without requiring one of the parties interested so 
to invade the rights asserted by the other as to entitle him to maintain an 
ordinary action therefor; and it is to be liberally interpreted and administered, 
with a view to making the courts more serviceable to the people.” 

The jurisdiction of the court to entertain an action for declaratory judgment 
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has its source in the statute. We are admonished that the act is remedial in 
character, and that it is to be liberally interpreted and administered. 

The demurrer on the ground of misjoinder of causes of action presents for 
our determinatoin the Seitaaelann question: In an action upon an insurance policy 
in which the first two causes of action contain allegations that plaintiff had per- 
formed all conditions precedent, that the policy was in effect at the time of an 
accident and that the defendant had waived non-payment of the premium due 
upon the policy and the prayers are for coercive relief, may the plaintiff join a 
third cause of action under the declaratory judgment act containing the same 
allegations contained in the first and second causes of action, the prayer of 
which is for judgment declaring that the premium has been paid or that the 
company has waived non-payment? 

[2,3] In the preface to Mr. Borchard’s valuable work on Declaratory 
Judgments, the learned author says: 

“Thus the declaratory action, in extending the opportunity for such judgments 
to all legal relations, inaugurated no startling novelty, but merely recognized 
that individual and social peace and security are promoted by removing clouds 
from legal relations whenever, by attack, challenge, or denial, they are placed in 
doubt and uncertainty. The action implies a recognition of the fact that the 
social equilibrium is disturbed not merely by an overt violation of private rights, 
but by a challenge which places them in doubt and uncertainty. 

“This has required a broadening of the conception of ‘cause of action’ and of 
the view that the judicial process is merely a means of redress for committed 
physical ‘wrongs.’ It required an appreciation of the fact that harm is done and 
rights are jeopardized by mere dispute or challenge without any physical attack. 
The mere existence of a cloud, the denial of a right, the assertion of an 
unfounded claim, the existence of conflicting claims, the uncertainty or insecurity 
occasioned by new events—these phenomena constitute the operative facts, the 
cause for action which creates the ‘right of action.’ The court in rendering a 
judicial declaration of rights thus becomes an instrument not merely of curative 
but also of preventive justice. 

“The vindication of assailed or challenged rights, the clarification and stabil- 
ization of unsettled legal relations, the removal of legal clouds which create peril, 
insecurity, fears, and doubts—in short, the establishment of social peace in the 
community, zwtthout the necessity for prior violence, is the primary judicial func- 
tion. The belief that the destruction of the status quo is a condition of a justiciable 
issue and judicial relief must be abandoned. That it has been abandoned in practice 
is evidenced by the fact that by statistical count approximately two-thirds of the 
cases in the English Chancery Reports are initiated by originating summons for a 
declaratory judgment, which places in issue for conclusive determination a con- 
tested legal right. Where such a judgment will serve a useful purpose in clarifying 
a disputed legal relation, its grant evidences the essence of judicial power and civil- 
ized administration, a function performed before one or the other party has acted 
on his own interpretation of his rights and has perhaps irretrievably impaired or 
destroyed the economic and social fabric. Such constructive aid is the more neces- 
sary in a period characterized by long-term contracts and property relationships, vet 
subject to rapid change by statute or other event not in the original contemplation 
of the parties.” 

\t page 109 of the same work, it is stated: “Reference will hereafter be made 
to the fact that the court will refuse a declaration where another court has juris- 
diction of the issue, where a proceeding involving identical issues is already 
pending in another tribunal, where a special statutory remedy has been pro- 
vided, or where another remedy will be more effective or appropriate under the 
circumstances. In these cases it is neither necessary nor proper to issue the declara- 
tion. In some of these cases, discussed in the next chapter, the declaration is 
refused on jurisdictional grounds. In others, the refusal is justified on discretionary 
grounds. As already observed, however, it is wrong for courts to decline a 
declaration on the mere ground that another remedy was available, for declaratory 
relief was not intended to be exclusive or extraordinary, but alternative and 
optional. It is only where the court believes that more effective relief can and 
should be obtained by another procedure and that for that reason a declaration will 
not serve a useful purpose, that it is justified in refusing a declaration hecause of 
the availability of another remedy.” 
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[4] This court has always looked upon the declaratory judgment act as a pro- 
cedural reform of the greatest importance, and,.that its utility -in thie::removal.of 
legal clouds which create peril, doubt, and insecurity has not been fully appreciated, 
But we think there is ne sound purpose in invoking declaratory relief where the 
only object is the decision of questions already pending before the court in other 
causes of action. The case of Railroad Bldg., Loan & Savings Ass’n v. Grayum, 
136 Kan. 418, 15 P.(2d) 405, we think may be distinguished. It was based on an 
unusual state of facts, and the doctrine there laid down is not to be extended. To 
say that a party, who files an action for coercive relief, could attach a declaratory 
rider to determine the same question involyed in the primary cause of action, would 
serve no useful purpose, but on the contrary would clutter up the proceedings and 
would become an intolerable burden to the courts. 

We have indicated our views as to the proper construction of the policy. We 
think the action of the trial court in sustaining the demurrer to plaintiff’s petition 
on the ground of misjoinder of causes:of action was correct. 

The. judgment is affirmed. 


HEALD v. 2ZTNA LIFE INS. CO. OF HARTFORD, CONN. : No. 34830. 
Supreme Court of Missouri, Division No. 1. March 17, 1937. 
Rehearing Denied April 21, 1937. 

104 Southwestern Reporter (2d) 379, 

2. AMBIGUITY. 

Insurance policy must be enforced as written where language is plain and 
unequivocal, but where language is ambiguous, its meaning is to be determined )y 
judicial construction. 

(For other cases, see Insurance, Dec. Dig. § 146]1].) 

3. CONSTRUCTION. 

Construction of insurance contract most. favorable to insured must be adopted 
where contract is ambiguous. s ; 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4;. TOTAL DISABILITY. 

Provision in accident policy that total disability benefits could be recovered 
only if injury prevented insured from performing “any and every duty” pertaining 
to his occupation, with respect of the phrase “any and every” was invalid, and the 
provision containing it must be construed so as to make the provision effective. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. TOTAL DISABILITY. 

“Total disability” contemplated by an accident policy, or the disability clause 
of life policy, does not mean, as its literal interpretation would require, a state of 
absolute helplessness, but means inability to do all the substantial and material acts 
necessary to the prosecution of the insured’s, or, in many instances, any, business 
or occupation, in the customary and usual manner. 

(For other cases, see Insurance, Dec. Dig. §§ 516, 524.) 

6. AMBIGUITY. 

Policy should be so construed as to give effect to both apparently conflicting 
provisions so far as their language will reasonably permit. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. TOTAL DISABILITY. 

Total disability. clause in accident policy providing that total disability benefits 
could be recovered only if injuries prevented insured from performing “any and 
every duty” pertaining to his-occupation, wherein the phrase “any and every duty 
was construed judicially to mean “any and every substantial duty,” held correlative 
and harmonious with partial disability clause allowing recovery for such disability 
as would prevent the performance of one or more important daily duties pertaining 
to the occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

8. TOTAL DISABILITY. 

Correlation between total disability clause and partial disability clause in acci- 

dent policy could not be changed by substitution in total disability clause, to make 
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that provision valid, without giving to the partial disability clause a legal effect 
that would preserve the correlation and harmony formerly existing between them. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

9, TOTAL DISABILITY. 

In action to recover for total disability under accident policy, court properly 
refused insurer’s requested instruction to the effect that insured was only partially 
and not wholly disabled if he was able to perform any one of the substantial duties 
pertaining to his occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

LOSS OF THUMB. 

In action on accident policy, whether insured, who was a butcher with duties 
which consisted, of waiting on customers, cutting meat, and buying meat from 
packing house, was totally disabled by loss of thumb and resulting painful con- 
dition of hand held for jury, where insured was unable to properly perform pre- 
dominant duty of meat cutting. 

(For other cases, see Insurance, Dec. Dig. § 668]11].) 

Appeal from Circuit Court Carroll County; Ralph Hughes, Judge. 

Action by James E. Heald against the Agtna Life Insurance Company of Hart- 
ford, Conn. The Kansas City Court of Appeals (90 S.W.(2d) 797) athrmed a 
judgment for the plaintiff, and certified its decision to the Supreme Court on ground 
that the decision was in conflict with the decisions of the St. Louis and Springfield 
Courts of Appeals. 

Judgment of the Circuit Court affirmed. 

S. J. & G. C. Jones, of Carrollton, and Madden, Freeman & Madden, of Kan- 
sas City, for appellant. 

Franken & Timmons, of Carrollton, and McAllister, Humphrey, Pew & Broad- 
dus, of Kansas City for respondent. 

Hays, Judge. 

[1] This case recently came to the writer by reassignment. It is an action on 
a policy of accident insurance. In the trial by jury plaintiff had a verdict and 
judgment for $525. The defendant appealed to the Kansas City Court of Appeals. 
That court certified its decision to this court pursuant to article 6, section 6, Amend- 
ment of 1884 of the Constitution of the State, on the ground that such decision was 
in conflict with decisions of the St. Louis and Springfield Courts of Appeals. In 
this situation the cause is here for rehearing and determination in like manner as 
in case of jurisdiction obtained by ordinary appellate process. However, we are 
at liberty to avail ourselves of such portions or all of the certified opinion as we 
may choose. 

We quote the facts as stated therein, as follows: 

“The facts show that the plaintiff was injured on March 22, 1934, while employed 
in a meat market, owned by one Jack Street and his partner, located in North 
Kansas City. While splitting a large bone on the meat block with a meat cleaver 
the cleaver slipped and cut off plaintiff's thumb on his right hand [near the second 
joint from the tip and had to be disarticulated at that joint]. At the time of the 
injury plaintiff held an accident insurance policy issued by the defendant for the 
pavirent of a weekly indemnity in the event insured received accidental injuries 
which should totally disable him, that is, ‘wholly and continuously disable insured 
from date of accident and prevent him from performing any and every duty per- 
taining to his occupation.’ The policy also provided for the payment of one-half 
of that amount for partial disability, described as injuries that should ‘continuously 
disable the insured from date of accident and prevent him from performing anv 
one or more important daily duties pertaining to his occupation.’ It also provided 
that insured could elect to receive total disability benefits ‘in the event of the loss 
of both hands, both feet or the sight of both eyes,’ in lieu of the sums specified 
for such specific injuries. 

“The policy was issued in the year 1925 while plaintiff was operating, as 
owner, a meat market in Liberty. Insured was described in the policy as the 
owner of a meat market and it stated that his occupation was that of ‘manager, 
counter duties, only, not slaughtering or delivering.’ 

“After his injury plaintiff received indemnity for total disability for eight 
weeks and four days. The stump of his thumb completely healed over in five 
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weeks and in August, 1934, he returned to the Street meat market in an effort 
to resume his work. For the first two days he attempted to do everything he 
had done before, without success. In making fine cuts of meat he was required 
to grip the meat with the injured hand (he was left-handed). After thirty min- 
utes his hand would cramp, ‘quite an acute pain’ on account of tenderness in the 
end of the stump of his thumb and he was required to suspend work. He would 
rub his hand and massage it or put it under a hot water faucet for five minutes 
or more, which would relax the cramping condition. He would then work for 
perhaps half an hour when it would be necessary to repeat the treatment. At 
night, after coming home from work, he was unable to rest. The pain at night 
was much worse than when he had not tried to work during the daytime. His 
disability to perform his work was ‘on account of the sensitive condition of the 
stump of that thumb and the lack of the thumb.’ In all, he was at the shop 
approximately eight days and did not do a full day’s work, ‘I would have to 
quit in the evening.’ 

“Plaintiff testified that the things he did after he returned to work were of 
a minor nature. He could not trim hamburger, but could grind it. He could grind 
sausage and keep the case wiped up. He could handle (cut) ‘coarse boiling meat 
or something like that.’ 

“The evidence shows that in cutting meat it is necessary for the butcher 
to hold it: ‘You have to clamp it to hold it solid or steady to cut it, and if it 
isn’t steady, you can’t cut it smooth, the same thinness all the way through. 
Q. What part of your hand do you use in holding the meat? A. You use a clamp 
to hold small pieces or any large piece, either. You have got to clamp them down, 
Q. With what? A. Well, with your thumb.’ 

“Jack Street, one of the proprietors of the meat market, testified that when 
plaintiff returned to the shop the latter part of August the latter made sausage 
and hamburger and cleaned up around the place and attempted to cut meat; that 
the cuts of meat that plaintiff undertook to make were ‘very ragged’; that the 
witness had cuts returned by his customers ‘due to the unevenness in the cutting.’ 
The witness further testified that he superintended the meat department. 


“Plaintiff testified that his duties at the meat market were confined to the 
meat department ‘cutting steaks, cutting and rolling roasts, cutting chops and 
waiting on customers’; that he had ‘general supervision of the (meat) counter, 
wait on trade, handling customers. Of course, Mr. Street was always present 
to take care of anything that I couldn’t handle. Q. You also did the buying for 
the meat department? A. Yes. The major part of the meat the last two or 
three years’; that the meat was bought from various packing houses: that he 
usually bought the meat from the packing house salesmen who come 
there; that the buying of meat was a part of his counter. duties; 
that after the loss of his thumb, ‘I went there and did as much as 
I could, the things required of me, but I had a_ helper all the 
time where I formerly had a_ helper only maybe two hours a day. 
Q. In other words, with ydur thumb off, you couldn’t do all the things you could 
before? A. By no means. I couldn’t do any of them as well, and I couldn’t do 
half as many as I could before. Q. Is that right? A. That’s right’; that he kept 


books ‘in a way.’ ‘Q. You could take care of the trade except as to certain of 
these cuts of meat, couldn’t you? <A. No, I'll say that I wasn’t able to take care 


of the trade. Q. Well, can you tell me anything you couldn’t do for the trade 
except your inability, you say, to make certain of these cuts of meat? A. Well, 


that’s the business. That is really the thing you do when you work and make 


those cuts. Q. Answer my question. Could you take care of the trade except 
insofar as you couldn’t make these certain cuts of meat you described? A. No, 
sir. Q. You could wait upon the customer? A. I could wait upon one where I 
could formerly wait on five in the same time. Q. Oh, you could handle the trade, 


but not so well, is that right? A. Handle a limited amount of it.’ 


“He further testified that he had tried to follow his trade but he knew that 


he could not do it: that he was still able to buy meat and set the price for it 
to be sold at retail. ‘Q. And as to your superintending duties, directing the activ- 
ities of the other employees there in the meat department, you can do that 
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despite this accident, couldn’t you? A. If there is some one who would give me 
that kind of position, I might, but I don’t know of any. * * * Q. You could 
direct the activities of a helper, for example? A. Yes, sir. Q. And on the 
counter duties, you could meet the customer and sell them meat, couldn’t you? 
A. Yes, sir. Q. You couldn’t preside at the counter and meet the customers and 
sell them the meat? A. No, sir, I couldn’t cut it for them. Q. Leave the cutting 
out for a moment. I am going to get to that, Mr. Heald. So far as the counter 
duties are concerned, meeting the customers, discussing the sales and selling, you 
could do that, couldn’t you? A. I could talk with the customer, certainly. Q. 
And after the meat had been cut, you could wrap up the meat, couldn’t you? 
A. Not very well. Q. You say more slowly than before but you could wrap it up. 
A. Much more slowly, yes. Q. Now, in addition to this matter of management 
there, buying, setting price, keeping books and so on that you mentioned, do you 
recall this testimony, “Q. Your duties included not only the physical acts of meat 
cutting, but as well serving the customer in accordance with his demand?” 
A. Yes. Q. So you were not only a meat cutter but in that sense a meat salesman? 
A. They would go together. Q. Your duties comprehended that you meet the 
customers at the time, find out from the customer what the customer desired, 
make suggestions to the customer as to his needs and as to the different cuts of 
meat that might be appreciated and desirable and cut the meat to their desires? 
A. Cut it to their order always. Q. Your duties included all of those things? A. 
Yes.’ 

“Plaintiff further testified that prior to his injury he received a salary of $25.00 
per week; that when he attempted to work afterwards he received $15.00. He 
further testified that he did not think that he really earned even that much after 
his injury. 

“Plaintiff’s physician testified that the pain in plaintiff's thumb could be 
relieved by a simple operation of making a small incision above where it is sewed 
and picking up the nerves and cutting them on each side, but that he would not 
advise that this be done until a fair trial had been made, over a lapse of time, 
to effect a cure without the operation; that he would consider a fair trial to be 
from eight to twelve months.” 

The petition was drawn on the theory that the facts authorized a recovery 
as for total disability. "The answer controverted that theory and affirmatively 
pleaded that the facts authorized recovery for only temporary disability for the 
period from May 22, 1934, to the filing of the answer, amounting to $324.08, which 
sum defendant tendered and kept the tender good. The plaintiff went to the jury 
upon instructions presenting his theory and such of the defendant’s instructions 
as presented its theory of partial disability were denied. 

[2-5] The defendant proposes first that the policy provisions are unambiguous ; 
they provide unequivocally that the insured can only recover total disability 
benefits if the accidental injury “wholly and continuously disable the insured from 
date of accident and prevent him from performing any and every duty pertaining 


to his occupation”; that in the absence of ambiguity, as here, the policy must be 
enforced as written, pursuant to the rule that where the language of an insurance 
policy is plain and unequivocal there is no room for construction and the words 


employed must be given their usual and natural meaning. State ex rel. v. Cox, 
322 Mo. 38, 14 S.W.(2d) 600, loc. cit. 602, 603. Such is the rule, but to that rule 


there is an equally well settled exception, viz.: If the language is ambiguous, i. e., 
open to different interpretations, its meaning is to be determined by judicial 


construction, and in insurance contracts the construction most favorable to the 
insured must be adopted. State ex rel. Security Ins. Co. v. Allen et al., 305 Mo. 
607, loc. cit. 614, 267 S.W. 379, 381. The rule -prevailing in this state and in most 
other jurisdictions is to the effect that a provision such as the one before us, with 
respect of the phrase “any and every duty,” would render the contract utterly 


useless to an assured and would be nothing short, practically speaking, of collect- 


ing a premium without rendering a consideration in so far as the total disability 
clause is concerned” (James v. Casualty Co., 113 Mo.App. loc. cit. 629); so said 
Provision in this policy must be construed so as to make the provision effective. 
The rule prevailing in most jurisdictions is that the “total disability contemplated 
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by an accident policy, or the disability clause of a life policy does not mean, as 
its literal interpretation would require, a state of absolute helplessness ; rather, 
that the disability contemplated means inability to do all the substantial and 


material acts necessary to the prosecution of the insured’s, or, in many instances, 


apy, business or occupation, in a customary and usual manner.” Headnotes to 
Annotations in 98 A.L.R. 789. The leading cases cited therein from this state are 
James v. United States Casualty Co., 113 Mo.App. 622, 88 S.W. 125, 127; Fogle- 
song v. Modern Brotherhood ot America, 121 Mo.App. 548, 97 S.W. 240; Bettows 


v. Travelers’ Ins. Co. (Mo.Sup.) 203 S.W. 978. 
In this state, in the decisions just cited and in subsequent decisions of our 


Courts of Appeals, the essence of the rule of construction as stated above has 
been restated and applied in several forms of expression, according to the facts 
in judgment appeared to require, as will later be more particularly shown. 

[6] Defendant’s counsel conceded, in their brief in this court, that the phrase 
“any and every duty” is construed “judicially to mean ‘any and every substantial 
duty.’ ” But, nevertheless, they insist that the construction thus placed upon the 
total disability clause would permit a recovery for total disability on facts which 
under the policy are clearly specified as constituting only partial disability as 
prevention of performance of “one or more important daily duties pertaining to 
the occupation.” Since the language of the policy as written does not admit of 
such a result, resort must be had to additional rules for application. One such 
rule is that the policy should be so construed and harmonized as to give effect 
to both of the provisions so far as their language will reasonably permit. 

[7, 8] We are of opinion that disability might prevent the insured from 
performing substantially an occupation, or be practical inability to do all those 
substantial and material acts and duties characterizing and pertaining to the 
occupation in its entirety, without amounting to an inability to do “one or more 
important daily duties pertaining to the occupation,” and that the provision for 
partial disability has a meaning distinctly different from the correct construction 
which we have judicially given to the provision for total disability. Thus the 
provisions may be brought into harmony in the same degree as they were as 
originally written. They were correlative and harmonious. It is not permissible 
to change such correlation by the substitution so made in the total disability 
provision, in order to make that provision valid, without giving to the partial 
disability provision a legal effect that will preserve the correlation and harmony 
formerly existing between them. The Supreme Court of Tennessee in Harrison 
v. Provident Life & Accident Ins. Co., 167 Tenn. 394, 70 S.W.(2d) 24, 25, had 
before it disability indemnity clauses identically the same, and the same contention 
in regard thereto as in the case at bar, and placed the same construction upon 
them we have just given. The court concluded the opinion as follows: 

“The point was expressly made and determined against the contention of the 
insurer in Fitzgerald v. Globe Indemnity Co. (California District Court of 
Appeals: hearing denied by the Supreme Court) 84 Cal.App. 689, 258 P. 458, 461, 
wherein the court said: ‘No logical reason appears, however, why the same rule 
should not be applied where the policy provides for both total and partial disability 
in order to make the total disability clause “operative and to prevent a forfeiture” 
of the indemnity provided by that clause. In either case a literal interpretation of 
the total disability clause would defeat the very purpose of insurance against total 
disability, because it rarely happens that an insured is so completely disabled that 
he can transact no business duty whatever. The rule quoted has been applied 
in many cases where the policy in suit provided for both total and partial disability. 
(Citing cases.)’ ” 

[9] On the merits the defendant offered, and the court refused to give, 
several instructions presenting defendant’s theory of partial disability, by stating 
that plaintiff was “only partially and not wholly disabled if he was able to perform 
any one of the substantial duties pertaining to his occupation,” and directing a 
finding for defendant upon a finding that plaintiff was partially disabled as thus 
defined. For the reasons already indicated those instructions were properly 
refused. 

The plaintiff's main instruction, after hypothesizing all preliminary and 
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essential matters, authorized a verdict for plaintiff for the amount sued for, upon 
the hypothesis that said injuries “have prevented him from performing substan- 
tially his occupation.” This instruction was supplemented by two definitive instruc- 


tions, No. 2 given at the instance of plaintiff and No, 3 at the defendant's instance, 


as follows: 

“2. The court instructs the jury that the term ‘wholly disabled’ as used in these 
instructions, does not mean that plaintiff was_ rendered absolutely and literally 
unable to perform any. part of his occupation but it means that he was disabled 
from performing substantially his occupation. 

“3, Disability from performing, substantially an occupation, as used in these 
instructions, means substantial or practical inability to do those substantial and 
material acts, and duties characterizing and pertaining to the occupation and 
necessary to the carrying on of the occupation.” 

The defendant also offered an instruction lettered “O” as follows: 

“Disability from performing substantially an occupation, as used in these 
instructions, means substantial or practical inability to do all those substantial and 
material acts and duties characterizing and pertaining to the occupation,” 

This was refused, hut the refusal was of no consequence in the situation. 
It will at once be seen by comparison that this instruction is substantially the same 
as defendant's instruction 3 immediately above. Thus the law precisely as invoked 
by the defendant was placed before the jury and, of course, it matters not at 
which party’s instance the instruction was actually offered. So, after all, the 
defendant thus again adopted plaintiff’s theory regarding the total disability provi- 
sion. 

The same is also identical with that contained in the James Case, supra. 
This we think sufficiently disposes of this branch of the case. However, it is 
necessary to briefly refer to a few af the subsequent decisions and particularly 
those assumed by the certificate of the present case to be in conflict with it. 
(However, we shall not undertake to go into the facts involved, as in none of 
them are they similar to those in the present case.) 

|10] In the Bellows Case, supra, the opinion referred to the James Case as 
“a leading and excellently considered case on this subject” and quoted copiously 
therefrom, and held (by approving plaintiff’s instruction, 203 S.W. 978, at page 
984) that the phrase “any and every kind of duty pertaining to his occupation” 
means “substantially disabled from attending to the duties of his occupation.” 
The court pointed out, that “substantial” means essential. However, it is well 
enough to note that the case was decided by this court in banc and the opinion 
did not have the concurrence of a majority of the judges, except as to the result. 
So that the question now under consideration is an open one, so far as the deci- 
sions of our court are concerned. Yet that decision is of instructive value which 
may properly be availed of. 

The conclusion in the James Case, supra, was “that the disability meant is 
a disability as to the performance of any substantial part of the business. * * * 
We therefore hold the contract: to mean, not that the assured was rendered abso- 
lutely and literally unable to perform any part of his occupation, but that he was 
disabled from performing substantially the occupation stated in the policy.” 

Taking up now the question of conflict in the decisions rendered subsequently 
to those noted hereinabove as cited in the Bellows Case, supra: In Frost v. Central 
Business Men’s Ass’n (Mo.App.) 246 S.W. 628, it was held to be a question for 
the jury to say whether the insured was substantially disabled from attending to 
the duties of his occupation, since the things he was said to have done were merely 
nominal or trivial in their character. 

Rickey _v. New York Ins. Co,, 229 Mo.App. 1226, 1242, 71 S.W.(2d) 88, one of 
the alleged conflicting cases, was expressly ruled upon the authority of the James 
Case. 

Another of such, Kane v. Metropolitan Life Ins. Co., 228 Mo.App. 649, 654, 
73 S.W.(2d) 826, held that total disability exists “when insured is no longer able to 
perform the usual, customary, and substantial duties of his own occupation.” That 
case came to this court on our writ of certiorari where, upon the hearing, the writ 
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was quashed. State ex rel. Metropolitan Life Ins. Co. v. Allen et al., 337 Mo. 525, 
85 S.W.(2d) 469. 

And the remaining one of such, Stahl v. American Nat. Assur. Co. (Mo. App.) 
70 S.W.(2d) 78, applies in the usual manner the rule of construction formulated in 
the James Case. 

In Katz v. Union Central Life Ins. Co., 226 Mo.App. 618, 44 S.W.(2d) 250, 252, 
the gist of the decision was expressed as follows: “Applying these general rules of 
construction” (citing Corpus Juris), the court held, “it was a question for the 
jury to decide whether or not plaintiff had become, and still was, incapacitated from 
performing any substantial part of his ordinary duties, thereby presenting a case 
of total disability, even though he was still able to perform a few minor duties.” 
(Our italics.) 

The case of Buis v. Prudential Ins. Co., 229 Mo.App. 190, 77 S.W.(2d) 127, in 
so far as pertinent here, was ruled upon the authority of the Katz Case and under 
identically the same definitive rule as applied therein. So in that respect both 
of those cases are in the same category. We are of opinion that those cases 
were correctly decided on the facts, but we think that the governing principle 
or rule was incorrectly stated. It is not in harmony with the other decisions 
reviewed herein, or any other Missouri decision so far as we are advised. That 
expression of principle is found in Young v. Travelers’ Ins. Co., 80 Me. 244, loc. 
cit. 247, 13 A. 896, a leading case but not widely followed in other jurisdictions 
in that respect. Nor did the James Case follow it, as has been seen above, 
though it cited the same. Moreover, the author of ‘the Bellows opinion, after 
discussing the Young Case, expressly declined to so interpret it and to follow it. 
So it is well for the plaintiff, whose counsel have argued in support of that 
incorrect statement of the law, that his case was not predicated upon it in the 
mstructions given. 

Considering now the nature and characteristics of plaintiff’s business or 
occupation and the extent of his disability to carry it on, as determinative of the 
propriety of the trial court’s denial of the defendant’s demurrer to the evidence: 
It was not a double occupation, though defendant claims it was, composed of 
the separate ‘functions of manager and meat cutter; of which two functions that 
of manager was predominant, and that of meat cutter at the most subsidiary. 
It is clear, we think, the business or occupation was a unit, involving interrelated 
duties, to be normally carried on by the performance ‘of all the substantial 
duties involved in it. All in all, meat cutting was the distinctive and predominant 
duty to which all the others were more or less incidental. Those which the 
evidence showed he could still perform we arbitrarily divide into two groups: 
(a) He could purchase the necessary carcasses, or sections thereof, look after 
the department, supervise the part-time helper if necessary (who was a meat 
cutter of twelve years’ experience), and make coarse cuts of meat for sausage 
and of meat for boiling; (b) he could keep the books or necessary records, grind 
sausage and hamburger, wrap packages, clean the counter and clean up around 
the shop. Those duties appearing in group (a) appear to be substantial, those 
in (b) clerical in part, the others of lesser grade, and all of them of less 
importance than those in (a). The predominant and all-important one of all 
the duties of whatsoever kind was meat cutting. 

[11] We therefore hold that the character and extent of plaintiff's perfor- 
mance, or more correctly, the extent of his ability to perform, as shown by the 
evidence, was, in our opinion, clearly a matter for the jury to determine, and 
hence the demurrer was properly overruled. The jury made the determination. 
No error has been found in the record. 

The judgment of the circuit court is affirmed. 

All concur. 


SMITH v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 18329. 
Kansas City Court of Appeals. Missouri. May 3, 1937. 
104 Southwestern Reporter (2d) 752. 
1. NOTICE. 


Evidence in action on health insurance policy that plaintiff was continuous!) 
confined from September 20, 1931, to March 1, 1932, because of illness beginning 
September 18, 1931, and that defendant received notice of illness on November 
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12, 1931, held to show that policy provision for notice within ten days after com- 
mencement of disability or as soon thereafter as reasonably possible was not vio- 
lated. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 
2. PROOF OF LOSS. a 

Insured failing to furnish proof of loss within time required by health insur- 
ance policy held not entitled to maintain suit thereon, though insurer’s local collect- 
ing agent told insured that he might withhold such proof until he had fully recovered 
from his illness and returned to work. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 
4. COLLECTOR. 


Character of business intrusted by insurer to mere collector, not authorized to 
make insurance contracts, issue, countersign, or deliver policies or adjust losses, 
did not authorize him to waive provision of health insurance policy as to time for 
filing proofs of loss. 


(For other cases, see Insurance, Dec. Dig. § 556[1].) 
5. NOTICE, 

Provision of health insurance policy that notice of insured’s sickness might be 
given insurer as soon as reasonably possible, if not reasonably possible to give it 
within time provided in policy, held not to relieve insured from necessity of furnish- 
ing proof of loss within ninety days after termination of period for which insurer 
was liable, as required by policy; notice provision not referring to filing of proof 
of loss and insured being able within such ninety-day period to do things indicating 
that he was well enough to furnish proof within such time. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Appeal from Circuit Court, Caldwell County; Ira D. Beals, Judge. 

Action by W. A. Smith against the Mutual Benefit Health & Accident Associa- 
tion. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Orin J. Adams, of Kingston, for appellant. 

John Robison, of Maysville, for respondent. 

BLanp, Judge. 

This is an action on a policy of health insurance. There was a verdict and 
judgment in favor of plaintiff in the sum of $583.33. Defendant has appealed. _ 

The facts show that plaintiff operated a lumber yard at Cowgill, dealing in 
lumber and building materials, keeping his own books; that he carried a policy of 
accident and health insurance with the defendant, which provided, among other 
things: (1) That defendant would pay insured $100 per month for disability result- 
ing from disease, if such disease confined insured continuously within doors and 
required regular visits therein by a legally qualified physician, provided said disease 
necessitated total disability and total loss of time. (2) That the company would 
pay at the rate of $50 per month, but not exceeding one month, for disability, 
resulting from disease if such disease did not confine insured continuously within 
doors, but required medical attention, provided said disease necessitated total 
disability and total loss of time. The policy also provided for written notice te 
defendant of the sickness within 10 days after the commencement of the disability 
from such sickness. However, it provided that failure to give notice within the 
time provided should not invalidate any claim if it should be shown not to have 
heen reasonably possible to give such notice and that such notice was given as soon 
as was reasonably possible. The policv further provided that proofs of loss must 
be furnished the company at its office in Omaha, Nebraska, in case of loss of time 
from disability, within 90 days after the termination of the period for which the 
association was liable. The policy also provided: 

“Strict compliance on the part of the insured and the beneficiary with all the 
provisions and agreements of this policy, and the application signed by the Insured, 
is a condition precedent to recovery, and any failure in this resnect shall forfeit 
to the Association all right to any indemnity.” 

The facts further show that plaintiff became ill on or about September 18, 
1931, with typhoid fever; that from September 20, 1931, to March Ist, 1932, he was 
continuously confined because of illness and that he otherwise came within the pur- 
view of the $100 per month provision of the policy. 
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The evidence further shows that for the month beginning with March Ist. 
1932, plaintiff's disability was such as to come within the provisions of the $50 
per month provision of the policy. 

There was a further showing that, during the month of March, 1932, plaintiff 
was not confined to his house but was “able to get up but might have to go back 
to bed and then get up again”; that after March Ist, he was “weak and I didn't 
have much use of my hands and feet and couldn’t walk much. I did not do any- 
thing toward looking after my business until July, 1932. It was the latter part of 
May before I was able to walk up town and I never transacted any business, that 
is work, until in May.” Plaintiff further testified: “After March 1, I was able to 
get out, go up town and take rides, but did nothing about transacting the business 
until July, 1932.” 

+ | The first communication that plaintiff had’ with the company was a letter that 
he wrote it concerning his claim on April 17, 1932. He was at home when he 
wrote the letter and testified that he was unable to transact any of his lumber 
business at that time. However, in his proof of loss’ he _ stated 
that he was first able to do any work on March Ist, = 1932. 
Plaintiff's physician testified that plaintiff was unable perform any labor, 
that is, handle lumber or heavy’ materials, until the late summer 
of 1932; that his hands and feet were swollen and that this condition continued 
until the late summer; that “he was able to be up and outside after March lst, but 
was unable to perform book work or work of any kind to any great extent”; that 
from March Ist until July Ist, he was unable to do any manual labor but might 
have been able to work some but not carry on his business. The witness would not 
say that he was totally disabled. “He could give directions and supervision as to 
the operation of his business. He could not have been at his business all of the 
time.” In the opinion of the witness, the plaintiff was unable to work until June 
Ist, 1932. 

The defense made to the claim was that plaintiff did not give timely notice of 
his disability and did not furnish proof of loss within the time required by the. pol- 
icy and, defendant now insists that its instruction in the nature of a demurrer to 
the evidence should have been given because of plaintiff's violation of the terms 
of the policy relative to these matters. 

[1] The evidence taken in its most favorable light to the plaintiff, shows that 
the provisions of the policy in reference to notice was not violated. Defendant, in 
a letter to plaintiff, dated August 2nd, 1932, admitted that it had received the notice 
on November 12, 1931. While, this was not within 10. days after the commence- 
ment of plaintiff’s disability, the evidence shows that it was not reasonably possible 
for plaintiff to have given such a notice within that time and that the notice was 
given as soon as was reasonably possible. 

[2] However, the evidence shows that the provisions of the policy requiring 
that proof of loss be furnished within 90 days after April Ist, 1932, the termination 
of the period for which defendant was liable, was not complied with, for the rea- 
son that the proof of loss was not received by defendant until July 23rd, 1932. 

Plaintiff sought to show a waiver of the timely furnishing of the proof of loss 
by evidence tending to show that an agent of the defendant, located at Cowgill, one 
Thompson, stated to plaintiff that he might withhold the proof of loss until he had 
fully recovered and went back to work. 


Defendant insists that said agent had no authority to waive the matter ot 
timely proof of loss. The evidence in connection with the authority of Thompson 
shows that he was appointed by the company as, a local collector or treasurer ot 
defendant at Cowgill; that his duties were to collect and remit premiums to the 
company at its office in Omaha, Nebraska, from the locality of Cowgill where 
Thompson resided. This is all of the express authority Thompson had from the 
company. He had no authority and did not solicit or make contracts of insurance, 
countersign or deliver policies. There is no evidence that he ever received any 
blank proofs of loss from the defendant or forwarded any executed proofs ot 
loss to the defendant, or ever assisted any policyholder in making one out. How- 
ever, there is evidence that he did some things for the company other than collect- 
ing premiums. At one time the company wrote Thompson inquiring as to the con- 
dition of health of one Reidy, a policyholder. On May 3rd, 1932, Thompson wrote 
the company that Reidy had moved away the year previously and that he did not 
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know Reidy’s present address or of his being disabled. This is everything that 
Thompson did with reference to Reidy so far as the record shows. 

As to plaintiff’s claim the evidence shows that shortly after plaintiff was con- 
fined to his bed he asked his wife to procure blank proofs of loss from Thompson; 
that 6 to 10 days after the beginning of plaintiff’s confinement she asked Thomp- 
son for them. Thompson wrote to the company at Omaha requesting that blanks 
either be sent to him or to the plaintiff. The company sent the blanks to plaintiff. 
Thompson procured these blanks from plaintiff's lumber yard in plaintiff's absence. 
These blanks were apparently lost. It appears that Thompson was again asked to 
procure blanks so he wrote the defendant on April 30th, as follows: 

“William A. Smith, 126373 is entitled to sick benefits and desires blanks for 
proof of claim. Please send blanks to me or if you prefer send direct to him.” 

Defendant communicated with its district manager, one Shockey, located in 
Chillicothe, and Shockey sent the blank proof of loss direct to the plaintiff. 
Thompson was never notified that the blanks had been mailed to plaintiff. 

During the time that plaintiff was sick defendant wrote Thompson inquiring 
about plaintiff’s “condition about his sickness and things like that.” Thompson col- 
lected premiums from plaintiff but he was instructed by the defendant, after plain- 
tiffs illness had extended over a period of several months, to “not collect off of 
him any more” and authorized him “not to receive any more premiums from Mr. 
Smith.” 

Plaintiff testified that shortly after receiving the blanks (the second time) he 
talked with Mr. Thompson “about fixing out the blanks and he said, ‘You had better 
not fix out the blanks until you get fully recovered.’ Q. And what was your con- 
dition at that time? A. Well, I wasn’t able to get around at all.” Plaintiff further 
testified that when he finally made out the proofs he mailed them to Shockey. It 
was the custom of the defendant when an application was made for blank proofs 
of loss to send the blanks to its district agent where it had one. In this instance, 
as before stated, the defendant sent the proofs to Shockey, its district manager, 
who mailed them directly to plaintiff. 

Unless Thompson was such an agent as to have authority to waive timely fur- 
nishing of proofs of loss, this suit cannot be maintained, as they were not furnished 
in time. Hanna v. American Cent. Ins. Co., 36 Mo.App. 538, 543: Leigh v. Spring- 
field Fire & Marine Ins. Co., 37 Mo.App. 542, 546; U. S. F. & G. Co. v. W. P. Car- 
michael Co., 195 Mo.App. 93, 190 S.W. 648. 

Thompson was merely a collector. He had no authority to make contracts of 
insurance, issue policies, countersign, or deliver them. It is true that he attended 
to some other business for the defendant in the vicinity of Cowgill. He was asked 
to investigate the matter of the health of one Reidy and the defendant was in com- 
munication with him in reference to the condition of the health of insured. How- 
ever, defendant did not intrust any of its blank proofs of loss to Thompson. On 
the two occasions when such blanks were requested it caused them to be sent 
directly to plaintiff. There is no evidence that Thompson ever handled any blank 
proofs of loss for the defendant, or, in fact, that he ever assisted any policyholder 
in making one out. There is no evédence that he had any authority to adjust losses. 

[3, 4] It is well settled that an agent’s authority, as to those dealing with him, 
is determined by the nature of the business intrusted to him. 32 C.J. p. 1062. The 
character of business intrusted to Thompson did not authorize him to waive the 
Provisions of the policy in reference to the proofs of loss. 14 R.C.L. p. 1160: 
Nickell vy. Phoenix Ins. Co., 144 Mo. 420, 46 S.W. 435: 7 Coolidge Briefs on Ins. 
(2d Ed.) pp. 5967, 5968; Hausen v. Citizens’ Ins. Co., 66 Mo.App. 29, 30, 31; May- 
berry v. Home Ins. Co. (Mo. App.) 208 S.W. 99, 101; Clark v. John Hancock Mut. 
Life Ins. Co. (Mo.App.) 58 S.W.(2d) 484, 486; Gibson y. Texas Prud. Ins. Co., 
229 Mo.App. 867, 86 S.W.(2d) 400, 406. 


[5] Plaintiff relies upon the provision of the policy providing that, in case it 
Was not reasonably possible to give notice of the sickness within the time provided 
tor in the policy, it could be given within such time as was reasonably possible and, 
plaintiff says, that in view of his sickness he gave timely notice and the time pro- 
vision of the policy for furnishing proof of loss was. not violated. However, the 
notice provision of the policy has reference to the giving of notice of the sickness 
and not the filing of the proof of loss. In addition to this plaintiff, while not able 
to do any heavy work, within the 90 day period provided for the furnishing of 
the proof of loss, he was able, within that time, to do other things indicating that 
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he was well enough to have furnished the proof of loss within that time. His 
excuse for not doing so was because he was assured by Thompson that he could 
wait. This claim is somewhat inconsistent with his theory that he did not make 
the proof within 90 days from April Ist because he was unable on account of sick- 
ness to do so. However, we think that the evidence shows beyond question that 
he was able to furnish the proof within the 90-day period. 

The judgment is reversed. All concur. 


BOMMARITO v. NORTH AMERICAN ACC. INS. CO. 
Supreme Court, Appellate Division, Fourth Department. May 5, 1937. 
295 New York Supplement 624. 
TRUCK. 


Where insured using truck to operate buzz saw fell from truck when it moved 
from block used to jack it up, and sustained injury, insured could not recover 
under policy insuring him from bodily injury sustained by wrecking or disablement 
of private motortruck within which insured was riding or by being accidentally 
thrown from truck, since insured was not “riding” in truck, and vehicle was not 
“truck” within policy. 

The word “ride,” used as an intransitive verb, means to be carried 

in any kind of vehicle or carriage. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Lewis, J., dissenting. 

Appeal from Trial Term, Oneida County. 

Action by Frank Bommarito against the North American Accident Insurance 
Company to recover benefits agreed to be paid for loss of plaintiff’s hands under 
terms of automobile accident policy written by defendant on the life of plaintiff. 
From a judgment and order for plaintiff for $500 and costs, after jury found 
for plaintiff by direction of court after motion by both attorneys and from order 
denying defendant’s motion for new trial on the minutes, defendant appeals. 

Judgment and order reversed on the law, and complaint dismissed. 

Argued before Sears, P. J., and Edgcomb, Crosby, Lewis, and Cunningham, 
JJ. 

Salvador J. Capecelatro, of Utica, for respondent. 

Saul H. Alderman, of Syracuse, for appellant. 

CUNNINGHAM, Justice. 

The judgment appealed from awards to the plaintiff the sum of $500, the 
amount specified in the policy of insurance for the loss of an arm. 

The defendant insured the plaintiff against disability resulting from bodily 
injuries sustained in the manner following: “By the wrecking or disablement of 
a private automobile or private motor driven truck, not used for commercial haul- 
ing or transporting passengers for hire, within which the insured is riding or 
driving, or by being accidentally thrown from such automobile or motor driven 
truck.” ° 


The plaintiff was the owner of a motor-driven truck. This truck loaded 
with wood had been standing out in the field for some time and the plaintiff drove 
it up to the rear of a wood shed. He jacked the rear end of the truck about 
three inches from the ground and put a wood block under it. A short distance 
from the rear of the truck the plaintiff placed a small portable buzz saw resting 
on its own metallic stand, which buzz saw was connected by a leather belt with 
the right rear wheel of the truck. The plaintiff climbed upon the pile of wood 
loaded on the truck and tried to place the wood in a better position. While he 
was doing this, the truck moved from the block used to jack it up and moved 
ahead about four or five feet. Plaintiff was thrown on to the belt and came 
in contact with the buzz saw and his left arm was injured so that it had to be 
amputated. 

The question arises as to whether there is any liability for this accident under 
the policy issued by defendant. The plaintiff was insured against disability aris- 
ing from bodily injuries “by the wrecking or disablement of a private auto- 
mobile or private motor driven truck, not used for commercial hauling or 
transporting passengers for hire, within which the insured is riding or driving, 
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or by being accidentally thrown from such automobile or motor driven truck.” 
The words “within which the insured is riding or driving” relate to the private 
automobile or private motor-driven truck previously mentioned, and are a part of 
the description of the private automobile or private motor-driven truck previously 
mentioned. If that be so, the phrase immediately following in the same sentence 
“or by being accidentally thrown from such automobile or motor driven truck” 
must relate to the motor-driven truck within which the insured is riding or 
driving; otherwise the word “such” is meaningless. Therefore, it becomes nec- 
essary to determine whether the insured was riding in a motor driven truck at 
the time of the accident. 

The word “ride” used as an intransitive verb means “to be carried in any 
kind of vehicle or carriage.” 54 Corpus Juris 806. 

The accident happened when the motortruck slipped off the block upon which 
the rear end was resting. At that time the plaintiff was not being carried or 
conveyed in a vehicle or truck. The truck at that time was not in any position 
to be used as a means of conveyance. The rear wheels were off the ground and 
the plaintiff was not using it as a means of conveyance. Furthermore, the truck 
at the time of the accident was no longer a truck. It was being used as a piece 
of machinery to operate a buzz saw and not as a means of conveyance. 

The words used in the insurance policy show that it was the intention of the 
insurer that liability should result only when the truck was being used as a means 
of conveyance in which the insured was riding. The plaintiff at the time of the 
accident was not riding in any vehicle and the piece of machinery from which he 
was thrown was not at the time of the accident a truck within the meaning of those 
terms as used in the policy of insurance. 

Consequently, the judgment and order appealed from should be reversed upon 
the law, with costs, and the complaint dismissed, with costs. 

Judgment and order reversed on the law with costs, and complaint dismissed, 
with costs. 

All concur except Lewis, J., who dissents and votes for affirmance. 


KLOSK v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Municipal Court of City of New York, Borough of Bronx, Second District. April 
26, 1937. 

296 New York Supplement 5. 

1, OCCUPATION. 

Whether insured is prevented from engaging in his occupation within coverage 
of accident and health policy is question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. DISABILITY. 

Insured suffering from bursitis, painfully affecting use of right arm, and mild 
form of diabetes, and whose condition was such that he was advised to refrain 
from performance of duties of employment as manager and officer of corporations 
owning real estate, and of construction company engaged in renovation work of 
which he was active manager, held so disabled by disease as to be prevented from 
performance of duties pertaining to his occupation, within coverage of health and 
accident policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

_ Action by Louis Klosk against Equitable Life Assurance Society of the United 
States, 

Judgment for plaintiff. 

Engel Bros., of New York City, for plaintiff. 

Alexander & Green and William G. H. Acheson, all of New York City, for 
defendant. 

LYMAN, Justice. 

This is an action on two accident and health policies for benefits by reason 
of the alleged total and continuous disability of plaintiff. Each policy provides 
for payment of benefits for disability caused by disease. The pertinent clause 
of each policy provides, in effect, that if the disease prevents the plaintiff from 
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performing any and every duty pertaining to his occupation he should be entitled 
to the benefits prescribed by the policy. 

The plaintiff is an officer of several corporations owning real estate and per- 
sonally manages their affairs, and in that capacity visits the various properties, 
conferring with the employees of each building with respect to leases and other 
problems arising in connection with the management. It also appears that the 
plaintiff is the manager of a building construction company, which at the time 
of the disability was engaged in renovation work. In connectidn with the man- 
agement and supervision of this work the plaintiff necessarily had to climb ladders 
and scaffolds. 

It is uncontradicted that during the period complained of the plaintiff was 
suffering from bursitis which painfully affected the use of his right arm, and that 
in an attempt to relieve his condition he had nine teeth removed. There is also 
some testimony that the plaintiff was suffering from a mild form of diabetes. 
There was medical testimony on behalf of the plaintiff that plaintiff’s condition 
was such that he was advised to refrain from the performance of the duties of 
his employment in order to facilitate recovery. 

The decisions covering the subject of liability on disability clauses in policies 
have led to some confusion. This has been due mainly to the fact that the courts 
have not always distinguished between those cases in which the disability was 
such that the insured was prevented from engaging in any occupation and those 
cases in which he was prevented from engaging in his particular occupation. 98 
A.L.R. 798. Asa result it seemed that the Appellate Division of the First Depart- 
ment and the Appellate Division of the Second Department were in conflict. 
Garms v. Travelers’ Insurance Company, 242 App.Div. 230, 273 N.Y.S. 39; Arico 
v. Prudential Insurance Company of America, 241 App.Div. 826, 271 N.Y.S. 241. 
The language of the first-cited case apparently enunciated the rule that where the 
policy provided benefits if the insured could not engage in any occupation the 
language must be taken literally, and that consequently the insured must be 
disabled from engaging in any occupation regardless of how menial it might be 
or how unprofitable. This rule seemed contrary to the language of an earlier 
Court of Appeals case. Neill v. Order of United Friends, 149 N.Y. 430, 44 N.E. 
145, 52 Am.St.Rep. 738. The actual decision of the Garms Case, affirmed 266 
N.Y. 446, 195 N.E. 147, as distinguished from the language of the opinion, was 
that recovery would be denied where the policy contained the clause that the 
insured must be ‘disabled from engaging in any occupation, where it appeared 
the insured was able to engage in other “profitable’ employment. The actual 
holding then is not a departure from Neill v. Order of United Friends, supra. 

[1] Although the opinion in the Arico Case, supra, seemed contrary to the 
language of the Appellate Division in the Garms Case, the same court which 
decided the Arico Case subsequently stated (Muzio v. Metropolitan Life Insurance 
Company, 249 App.Div. 177, 291 N.Y.S. 955) that its policy was not out of 
harmony with decisions in the First Department, and in deciding that the insured, 
a barber with two disabled fingers, could engage in some other gainful occupation 
distinguished between the classes of cases where the policy provided benefits if 
the insured was prevented from engaging in anv occupation, and those cases where 
the insured was prevented from engaging in his occupation. In the latter type 
of case the law is clear that the question as to whether or not the insured is able 
to engage in his occupation is one of fact. Garms v. Travelers’ Insurance Com- 
pany, supra; Muzio v. Metropolitan Life Insurance Company, supra. See, also, 
— v. Connecticut General Life Insurance Company, 273 N.Y. —, 7 N.E.(2d) 

{2] The testimony in the instant case proves to the satisfaction of this court 
that the plaintiff was so disabled as to entitle him to the benefits provided for by 
the policies. His affliction was such, during the period complained of, that in 
the exercise of common care and prudence it was necessary for him to desist 
from performing his regular duties. Collis v. Massachusetts Bonding & Insurance 
Company, 236 App.Div. 525, 260 N.Y.S. 241. 


Judgment for the plaintiff. 
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FRIEDMAN v. CONNECTICUT GENERAL LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. May 28, 1937. 
296 New York Supplement 146. 
CANCELLATION. 


Under a provision of an accident policy authorized by statute giving insurer 
the right to cancel the policy at any time by written notice, insurer after making 
lump-sum settlement of claim for accident can cancel policy so as to preclude 
liability for subsequent accident though occurring before insured has fully recov- 
ered from the first accident (Insurance Law, § 107, subd. (d) (1) 16). 

(For other cases, see Insurance, Dec. Dig. § 228.) 

Original submission of controversy upon agreed statement of facts pursuant 
to sections 546-548 of the Civil Practice Act, between Louis Friedman, plaintiff, 
and the Connecticut General Life Insurance Company, defendant. 

Judgment dismissing the complaint. 

Argued before Martin, P. J., and O’Malley, Townley, Glennon, and Untermyer, 
I. 

Isidor Mates, of New York City, for plaintiff. 

Clark & Baldwin, of New York City (John Kirkland Clark, of counsel; 
Ganson J. Baldwin and John Kirkland Clark, Jr., both of New York City, on the 
brief), for defendant. 

James O’Mattey, Justice. 

The issue to be decided is whether the defendant insurance company was 
entitled to cancel an accident policy as to future coverage while the plaintiff, the 
insured, was recovering from injuries sustained in an accident and for which he 
had received a lump-sum settlement of $2,000, on his executing a general release 
to the defendant for any further liability growing out of the accident. 

The policy in question was a renewal of substantially similar policies issued 
to the plaintiff by the defendant beginning in the year 1928. It covered the plain- 
tiff until April, 1937. In 1933, the plaintiff sustained an ankle injury under one 
of the previous policies for which he also received full settlement. 

On May 5, 1936, plaintiff suffered an accident resulting in a fractured shoulder. 
He elected to take his benefits in a lump sum, rather than by weekly payments, 
and received on June 5, 1936, the payment of $2,000. 

On June 9, 1936, the defendant served written notice of cancellation of the 
policy upon the plaintiff and tendered to him a refund of the unearned portion of 
the premium which was accepted without objection or protest. The plaintiff then 
endeavored to procure other accident insurance but failed. 

On June 27, 1936, the plaintiff, still suffering from the injuries, the claim for 
which had been settled, was again injured, sustaining a fractured ankle. On July 
16, 1936, for the first time the plaintiff, in a letter to the defendant, protested 
against the cancellation through his attorney, who claimed that the cancellation 
was ineffective prior to a complete recovery from the first injuries. 

We are of opinion that judgment should he directed for the defendant. 
Whether the plaintiff by his conduct as above stated waived any right to object 
to the cancellation of the policy or is estopped, we need not, and do not decide. 


The policy in question as authorized by the provisions of section 107, subdivi- 
sion (d) (1) 16, Insurance Law, contained the following clause: “16. The Company 
may cancel this Policy at any time by written notice delivered to the Insured or 
mailed to his last address, as shown by the records of the Company, with cash 
or the Company’s check for the unearned portion of the premiums actually paid 
by the Insured, and such cancellation shall be without prejudice to any claim orig- 
inating prior thereto.” ; 


The Court of Appeals long ago held that where, as here, a policy of insurance 
contained a broad provision for its cancellation at the option of the company, the 
latter might cancel without any cause. International Life Ins. Co. v. Franklin 
Fire Ins. & Trust Co., 66 N.Y. 119, 123, 124. It was stated: “It may do so from 
mere caprice. * * * The exercise of this option is not made to depend, expressly 
or by implication, upon any change in the risk, or upon a knowledge of any fact 
acquired after the making of the insurance, or upon any change in the circum- 
stances or condition of the insured or the insurers or of the premises. The motive, 
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or the sufficiency of the cause for the exercise of this option and election are not 

to be passed upon by any tribunal, but the will of the company and its election 

must stand for the reason of its action, and is cause for terminating the risk.” 
The second accident suffered by the plaintiff was not imminent, much less 


foreseeable, at the time of the cancellation, The situation, therefore, is not 
within the purview of those authorities which hold that a fire insurance company 


policy cannot be canceled while a building covered by the insurance stands in the 
path of a present fire, such as Lipman v. Niagara Fire Insurance Co., 121 N.Y. 
454, 24 N.E. 699, 8 L.R.A. 719. This right of absolute cancellation under provi- 
sions such as here found has also been upheld in other jurisdictions. Treadwell 
v. International Travelers’ Assur. Co. (Tex.Civ.App.) 60 S.W.(2d) 536; Travel- 
ers’ Protective Ass’n of America v. Dewey, 34 Tex.Civ.App. 419, 78 S.W. 1087. 


The case relied upon by the plaintiff, Jones vy, Commercial Travelers’ Mutual 
Accident Association of America (Sup.) 114 N.Y.S. 589, affirmed 134 App.Div. 
936, 118 N.Y.S. 1116, modified 201 N.Y. 576, 95 N.E. 1130, is not in his favor. In 


that case the Court of Appeals, while sustaining plaintiff’s right to recover because 
of defendant’s fraud in a prior settlement, struck from the judgment a restrain- 
ing order preventing the company from canceling the policy after the settlement, 
which provision had been upheld by the Appellate Division. 


It follows, therefore, that judgment should be in favor of the defendant 
dismissing the complaint, but without costs, 


Judgment unanimously directed in favor of the defendant dismissing the 
complaint, without costs. Settle order on notice. All concur. 


TAFT v. MARYLAND CASUALTY CO. No. 527. 
Supreme Court of North Carolina. April 28, 1937. 
191 Southeastern Reporter 10. 


2, PASSENGER AUTOMOBILE. 


That truck in which insured was riding when he was killed was used for pleas- 


ure trips did not make it a “passenger automobile” within accident policy providing 
for indemnity for injuries or death sustained by insured “while driving or riding 
in a passenger automobile” (Code 1935, §§ 2612, 2621(46), 2621(46a). 

(For other cases, see Insurance, Dec. Dig. § 452.) 
3. TRUCK. 

1934 Ford V-8 truck which had a trailer about 20 feet long with four wheels 


in the rear, which truck was bought primarily to be used in business, which truck 
under rule of road was prohibited from being driven as fast as a passenger auto- 
mobile, and which truck carried a truck license, he/d not a “passenger automobile” 
within accident policy providing for indemnity for injury or death by insured “while 
driving or riding in a passenger automobile” (Code 1935, §§ 2612, 2621(46), 
2621 (46a). 


(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Superior Court, Mecklenburg County; J. A. Rosseau, Judge. 

Action by Mrs. Daisy T. Taft, administratrix of the estate of W. M. Taft, Jr., 
against the Maryland Casualty Company. From a judgment for defendant, plain- 
tiff appeals. 

Affirmed. 

The complaint of plaintiff is as follows: 


“1. That W. M. Taft, Jr., of late a citizen and resident of Mecklenburg County, 
North Carolina, died intestate on or about the 13th day of January, 1935, and that 
Mrs. Daisy T. Taft has been duly appointed by the Superior Court of Mecklenburg 
County, North Carolina, and has qualified and is now acting as Administratrix of 
the estate of W. M. Taft, Jr., deceased. 

“2. That the defendant is a corporation, organized and existing according to 
law, with its principal offices at Baltimore, Maryland, and, as such, is and was, at 
the times herein mentioned, engaged in the insurance business. 

“3. That on or about the 27th dav of April, 1934, for a valuable consideration, 
the defendant issued and delivered to plaintiff's intestate a certain life and accident 
insurance policy, under the terms of which the defendant insured plaintiff’s intestate 
in the sum of $1,000.00 against the loss of life while driving or riding in a passenger 
automobile. 
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“4. That on or about the 13th day of January, 1935, plaintiff's intestate lost his 
life while driving or riding in a passenger automobile. 

“5. That said policy of insurance was payable to the estate of plaintiff’s intes- 
tate and was in full force and effect at the time of his death. 

“6. That by reason of said insurance policy and said loss of life, the defend- 
ant is indebted to the plaintiff in the sum of $1,000.00, with interest thereon from the 
13th day of January, 1935, until paid. 


“un 


7. That demand has been made by the plaintiff upon the defendant for the 
payment of said sum, and payment thereof has been refused. 

“Wherefore, plaintiff prays judgment against the defendant for the sum of 
$1,000.00, with interest thereon from the 13th day of January, 1935, and for the 
costs of the action to be taxed by the Clerk. Carswell & Ervin, Attorneys for plain- 
tiff.” 

The defendant denied the material allegations of the complaint, except that it 
isstied the certificate of insurance to plaintiff's intestate, W. M..Taft, Jr. 

The material part of the policy to be considered, is as follows: 

“This Policy Provides Indemnity for Loss of Life, Limb, Sight or Time by 
Accidental Means to the Extent Herein Limited and Provided. 

“Maryland Casualty Company, Baltimore (Hereinafter called the Company). 

“In consideration of the payment of the premium and subject to the terms, 
conditions and limitations hereinafter contained. 

“Does hereby insure the individual whose name appears below (hereinafter 
called the Insured), for the term of one year from noon, standard time, at the 
place where the Insured resides, of the date this policy is dated, against loss result- 
ing from bodily injuries caused directly, solely and independently of all other 
causes through accidental means, which bodily injuries or their facts shall not be 
caused wholly or in part by any disease, and sustained by the Insured in the follow- 
ing manner and subject to all conditions and limitations hereinafter contained : i 

“(1) While driving or riding in a passenger automobile,” etc. “This policy is 
, ; 7 ; : ’ - 
issued in consideration of an annual premium of One Dollar and Twenty ($1.20) 
mM ~ ’ ' n * . . . e 
Cents’ * * * Insured Name: W. M. Taft, Jr. Expiration Date of Insurance: 
4/27/35.” The policy provides “For loss of life $1,000.00.” 

W. M. Taft, Jr., was killed on the morning of January 13, 1935, while riding 
in the truck, with the trailer. Mrs. Daisy T. Taft, the wife of W. M. Taft, Jr., 
and his administratrix, testified, in part: “I was riding with them that evening, 
and he was driving when I was with him. We rode to Troy and he left me at 


his Uncle’s home at 10:30 o’clock. We rode to Troy in a 1934 Ford V-8 truck. 


At that time it had a trailer, it was not a covered trailer, it was a flat trailer, 


We have driven the truck often when the trailer was off. I saw the truck, the 
one that I rode in, within the next day or two after his funeral. I don’t think 
it was damaged. Something was wrong with it or at least it couldn’t be driven. 
I know lots of time I have ridden in it with the trailer off. I don’t know what 
they did with it when it was detached. 


“Q. Did you have any other automobile, other than this automobile, to ride in? 


\. We did not. At the time the policy was sold to us we didn’t own anything but 
trucks and the man that sold us the policy knew that we didn’t have anything but 
trucks. 

“Q. What I asked you was what other car, if any, did you have to ride in 
other than this truck? A. None. I live in Charlotte. When the trailer is off, 
there is nothing there but an enclosed cab. We rode in the enclosed cab. It had 
an enclosed cab on it. The night of January 12th, when I was riding with my 
hushand, it had the trailer on it. After my husband was killed, we took the trailer 
off and later we put a dump body on it. That was about a year ago. I was visiting 
mn Troy. * 2s 
_ “Q. From the time this policy was taken out up until your husband’s death, 
did you use any other kind of car to ride in? A. No, we didn’t. 

“Q. For what purposes did you use it, to go what places as a passenger car? 
A. My home is 150 miles from here. We went there several times and carried our 
babies with us, and we went to Savannah, Georgia, in the same car and took our 
family with us. 

“Q. And did you go about Charlotte here in that same car? A. Yes, sir. For 
long trips and in town too. * * * My husband was in different types of trucking 
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business. The trailer was sometimes used for hauling lumber. It was long enough 
to haul lumber on. I think he hauled steel sometimes on that truck. * * * Neither 
the cab of the truck nor the frame of the truck has been changed. Those were the 
same on the 12th when I was riding in this truck as they are now, to the best of 
my knowledge. When the trailer is off, this and this is all that is left (Pointing 
to Exhibit). I guess the wheels on it are the same now as then. I guess it’s the 
same type of wheels and two tires in the rear; I don’t remember any change. The 
springs, so far as I know, are the same. This truck was bought primarily to use 
in our business. When my husband had work, it was used most of the time in his 
business, but we were not working for quite a while before he was killed, | imagine 
it was about six weeks. * * * 

“Q. For six weeks prior to the time your husband was hurt, what was the truck 
used for? A. We used it for business and sometimes we took trips in it. When 
he was not working, we used it for our own pleasure. We went to Troy on the 
12th of January to visit relatives at Troy. We went to spend the week-end. My 
hushand’s people lived at Troy.” 

Albert Van Cannon, testified in part that he was driving the truck when the 
accident occurred. “About two and one-half miles the other side of Troy, we were 
coming up the River Hill and I ran off the road in the ditch, and when I pulled 
back on the road, the door came open and he (plaintiff’s intestate) fell out. I kind 
of fell asleep, started off just a second, and ran off of the road. He fell out on 
the ground when the door came open. When I picked him up, he was unconscious. 
I took him to Dr. Harris. He lived for about 30 minutes after that. * * * I don't 
know definitely, but I guess the trailer on this truck I was driving was about twenty 
feet long. I don’t know whether it had a truck license on it or not. * * * It had 
four wheels in the rear. I couldn't say about the springs that were on it. As far 
as I can tell, the chassis of the truck I was driving is the same as the one shown 
in plaintiff's Exhibit. * * * The truck the night that Mr. Taft and I had it was 
not used for any business purpose. It was being used for pleasure. Mr. Taft went 
to the truck about 12:30 o’clock, I believe. When I came to the truck a little 
after 3 o’clock, he was asleep.” 

J. E. Hurley, testified: “I live at Troy. I was acquainted with this truck in 
question. I saw it before the collision. This trailer was detachable. We have 
trailers at the lumber plant, and this was constructed the same way as mine. I 
am acquainted with the 1934 automobile trailer type truck. To take the trailer off, 
we drive the truck under the chain pole and lift up the trailer and then drive the 
truck from under it. It takes about 10 or 15 minutes to do that. This particular 
automobile was of that type.” 

The plaintiff made numerous exceptions and assignments of error and appealed 
to the Supreme Court. The material ones will be considered in the opinion. 

G. T. Carswell and Joe W. Ervin, both of Charlotte, for appellant. 

Robinson & Jones, for appellee. 

CLARKSON, Justice. 

At the close of plaintiff's evidence, the defendant in the court below made a 
motion for judgment as in the case of nonsuit. C.S. § 567. The court below sus- 
tained the motion, and in this we can see no error. 

The language in the policy to be construed is: “While driving or riding in a 
passenger automobile.” The language is clear and not ambiguous. The vehicle in 
which plaintiff’s intestate was riding when killed was a 1934 Ford V-8 truck. It 
had a trailer about 20 feet long, four wheels in the rear. It was being driven with 
the trailer the night on which plaintiff's intestate was killed. There is a vast differ- 
ence between a truck and a passenger automobile. The difference is recognized in 
this state by statute. As to a truck, Code 1935, § 2621(46a), is as follows: “N« 
motor vehicle designed, equipped for, or engaged in transporting property shall be 
operated over the highways of the State at a greater rate of speed than thirty-five 
(35) miles an hour, and no such motor vehicle to which a trailer is attached shall 
be operated over such highways at a greater rate of speed than thirty (30) miles 
an hour.” As to passenger vehicle, Code 1935, § 2621(46) says: “Speed Restric- 
tions —(a) No person shall drive a vehicle on a highway at a speed greater than 
is reasonable and prudent under the conditions then existing. (b) Where no 
special hazard exists the following speeds shall be lawful, but any speed in excess 
of said limits shall be prima facie evidence that the speed is not reasonable or 
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prudent and that it is unlawful. * * * 4. Forty-five miles per hour under other 
conditions,” etc. 

The cost of license is different for a passenger automobile and a truck. Code 
1935, § 2612 “Rates for automobiles” are set forth, and “Rates for motor trucks,” 
and “on all trailers $15.00 per ton carrying capacity.” Plaintiff administratrix 
testified: “My husband bought a truck license for it and had said license on it the 
night he was killed.” 

In Lloyd vy. Ins. Co., 200 N.C. 722, 158 S.E. 386, 387, the statement of the case, 
in part, is as follows: “The policy provided an indemnity of $1,000 for death from 
accidental bodily injuries if such death resulted from the ‘wrecking or disablement 
of any private horse-drawn vehicle, or private automobile of the pleasure car type 
in which the insured is riding or driving,’ etc. The evidence tended to show that 
at the time of his death the deceased was riding in a 1929 Model A, one and a 
half ton Ford truck. This truck had an inclosed cab with a seat that would accom- 
modate three passengers comfortably. The owner of the truck testified that it 
was used for hauling passengers and truck. He said: ‘There was no place at the 
back for passengers to ride. That was to carry what we wanted to haul. We had 
a body on the back. Sometimes I took my family to church on it. * * * We had a 
car other than this truck. * * * On the back is a truck body which was used for 
hauling milk from the Lawrence Dairy on the milk route. It was used for most 
anything that come to hand and done more hauling of milk than anything else. I 
also had a five passenger Ford touring car. That was the principal pleasure car 
of the family. * * * There was a wreck.’ Two other men were riding in the 
truck with the deceased at the time of the wreck. The third issue was as follows: 
‘Was plaintiff's intestate killed by the wrecking and disablement of a private auto- 
mobile of the pleasure car type in which insured was riding as alleged in the com- 
plaint?? At the close of plaintiff’s testimony, the trial judge intimated that he 
would give a peremptory instruction directing the jury to answer the third issue 
‘No. ” The question in this case was: “Is a Ford one and a half ton truck, used 
principally for hauling milk, ‘a private automobile of the pleasure-car type’?” The 
Court concludes its opinion: “Manifestly, the truck in which plaintiff's intestate 
was riding at the time of his death was by intention, use, and construction a com- 
mercial vehicle, and so classified by the North Carolina statute. Consequently the 
coverage clause of the policy issued by the defendant did not, upon the evidence, 
include the accidental death of plaintiff’s intestate, and the ruling of the trial judge 
is upheld.” We are of the opinion that this case is determinative of the present 
one. ‘ 

The plaintiff relies on Conyard v. Ins. Co., 204 N.C. 506, 168 S.E. 835 and Fidel- 
ity & Casualty Co. v. Martin, 66 F.(2d) 478, 439 (C.C.A.9th Circuit). 

In the Conyard Case, the deceased “Held an insurance policy with the defend- 
ant company which provided an indemnity of $1,000 for death from accidental 
bodily injuries resulting from the ‘collision of or by any accident to any private 
drawn vehicle or private motor driven car in which the insured is riding or driv- 
ing.’” It was held: “The term ‘motor-driven car’ is broad enough to include a 
motor-driven truck, and we cannot say a narrow interpretation was intended by the 
parties. The rule of construction is that, when an insurance policy is reasonably 
susceptible of two interpretations, the one more favorable to the assured will be 
adopted. ‘The policy having been prepared by the insurers, it should be construed 
most strongly against them.’ [Citing authorities.] There was nothing said in Lloyd 
v. Ins. Co., 200 N.C. 722, 158 S.E. 386, Anderson v. Ins. Co., 197 N.C. 72, 147 S.E. 
693, or Gant v. Ins. Co., 197 N.C. 122, 147 S.E. 740, which militates against the 
position here taken.” 

In the Martin Case, supra, the factual situation was different. “Roy Anderson, 
a Ford salesman, testified that the car purchased by Mr. Martin was a Ford road- 
ster, pick-up body, and not a truck.” The Court in that case said [at pages 440, 441 
of 66 F.(2d)]: “If the car had been a Ford roadster equipped to carry passengers 
only, or a heavy truck solely adapted to carry freight, and the necessary attendants 
and operators, no doubt the question of the applicability of the policy of insurance 
to accidents occurring therein would be a question of law, but, where the automo- 
bile is of the character disclosed by the evidence, its classification is one of fact to 
be determined by the court or jury, as the case may be.” (Italics ours.) 

[1-3] Neither of the above cases is similar to the present one. The Janguage 
of the policy here is: “While driving or riding in a passenger automobile.” The 
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plaintiff's intestate was riding when killed ¢1) in a 1934 Ford V-8 truck. (2) It 
carried a truck license with a trailer (the trailer was an additional license cost), 
and when plaintiff's intestate was killed it was a truck with the trailer attached. 
(3) There is no part of the vehicle which is the same as an ordinary passenger car. 
(4) The wheels (double in the back), the springs, the chassis and everything is 
different, and it was designed and built for the sole purpose of hauling—it was a 
truck. (5) The state license fee was for truck hauling and different from the 
state license fee for a passenger automobile. (6) The truck was bought primarily 
to be used in business. (7) Under the rule of the road it was prohibited from 
being driven as fast as a passenger automobile. (8) The cheapness of the policy 
($1.20 per year premium with payment for loss of life $1,000) covered injury while 
driving or riding in a passenger automobile—not a truck. This would indicate 
clearly that it was not a passenger automobile in which many might ride compared 
with a few ina truck. The duty of a court is to construe and not make contracts— 
that is for the parties to do. Gilmore vy. Ins. Co., 199 N. C. 632, 155 S.E. 566. The 
fact that the truck in question was used for passenger purposes cannot change the 
nature of the vehicle or the terms of the contract. The intention of the parties is 
shown by the clear and unmistakable language used, no ambiguity. It is the duty 
of a court in such cases to construe the contract. The fact that the truck was used 
for pleasure trips does not make it a passenger automobile so as to nullify the 
plain language of the contract. 

The death of plaintiff's intestate was a sad misfortune, which in no way defend- 
ant was responsible or liable for under the policy sued on. 

For the reasons given, the judgment of the court below is affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. ARMSTRONG. No. 1. 
Court of Appeals of Tennessee, Eastern Section. Feb. 20, 1937. 
Certiorari Denied by Supreme Court. May 1, 1937. 

105 Southwestern Reporter (2d) 520. 

1. CONFINEMENT. 

Policy provisions requiring that insured be confined to bed or to house and 
there attended by physician before sick benefits can be recovered are liberally 
construed in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

2. CONSTRUCTION. 

The primary purpose of policy providing for weekly sick benefits is to provide 
small weekly indemnity against illness which prevents insured from earning any- 
thing at his regular employment during period of such illness, and such purpose 
must be considered in construing and applying provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. CONFINEMENT. 

An insured was entitled to sick benefits under policy providing therefor when 
insured is necessarily “confined to bed” and “there” visited by physician, although 
insured walked to physician’s office unassisted for treatments, where only bene- 
ficial treatment for insured’s disease was a drug which made it impossible for 
insured to remain comfortably in bed, without administration of drug, insured 
would be helpless and forced to remain in bed, and, with or without treatment, 
insured could not engage in any remunerative employment. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

4. CONFINEMENT. 

A provision of a policy for sick benefit to insured necessarily “confined to 
bed” and “there visited professionally by physician” is intended more as protection 
against malingerers than as condition precedent to right of recovery. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal in Error from Circuit Court, Hawkins County; Shelburne Ferguson, 
Judge. 

Action by John William Armstrong against the National Life & Accident 
Insurance Company. Judgment for plaintiff, and defendant appeals in error. 

Affirmed. 

Phillips & Hale, of Rogersville, for plaintiff in error. 
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National Life & Accident Ins. Co. v. Armstrong 


Louderback & Louderback, of Rogersville, for defendant in error. 

McAMis, Judge. 

From a recovery in behalf of its insured, John William Armstrong, the 
National Life & Accident Insurance Company has appealed in error to this court. 
We shall herein refer to the parties as plaintiff and defendant. 

The policy in suit, issued to plaintiff on June 16, 1913, provides for weekly 
benefits for sickness “to be paid for each period of seven consecutive days that 
insured is, by reason of illness, necessarily confined to bed and there visited profes- 
sionally by a duly licensed and practicing physician.” Invoking the foregoing 
policy provisions, the defendant insisted below, as here, that plaintiff was neither 
confined to his bed nor there visited by a physician during the period for which 
disability is claimed and hence cannot recover. 

It appears without dispute from the evidence that for several years plaintiff 
has been afflicted with a disease known as chronic incephalitis plethergia. His 
physician, Dr. E. M. Henderson, testified that he had been treating plaintiff for 
this disease for a period of about three years. He described his condition as 
poorly developed and stated that he walked with a staggering, unco-ordinated gait, 
accompanied by many involuntary movements and that his speech was blurred and 
hard to understand. 

The only treatment found to be beneficial, and the only one administered to 
plaintiff, is a drug known as hyoscine, which is administered in the form of a 
hypodermic three times each day. The testimony, both of the physician and 
members of plaintiff’s family, shows without dispute that unless these treatments 
are given, plaintiff becomes helpless and is forced to remain in bed. Dr. Henderson 
testified that without these treatments, in his opinion, plaintiff would have to go 
to bed and remain in bed attended by a doctor and a trained nurse. 

However, it also appears without dispute that for a period of from two to 
four hours after treatment plaintiff can walk normally and go to town and to 
the doctor’s office unassisted, but must return home before the effects of the treat- 
ment have worn off, 

It also appears that the effect of these treatments is not only to make it 
possible for plaintiff to walk, but his mother, who is shown to have waited upon 
plaintiff and administered the treatments of hyoscine, stated that when he is under 
the influence of hyoscine “he has to go”; and we infer from her testimony that 
his condition is improved if he is permitted to walk and get out of the house. 
One of the physicians states that the administration of this drug gives plaintiff 
the desire to walk, though he is unable to do so without it. 

From the foregoing evidence, it appears without dispute that the only treat- 
ment for plaintiff’s condition is hyoscine. Without it he is reduced to a condition 
of helplessness and suffering. By means of regular and continuous applications of 
it, he can attain or at least assimilate normal locomotion; although, with or without 
treatment, he is unable to engage in any remunerative employment. We think it 
is also fairly to be inferred from the evidence that when this treatment is given 
the patient cannot comfortably remain in bed. 

The question presented is whether under these peculiar facts and a proper 
construction of the above-quoted policy provisions plaintiff may he held entitled 
to recover. 

[1] The courts of this state are committed to a liberal construction in favor 
of the insured under policies requiring that insured be confined to bed or to the 
house and there attended by a physician before recovery may be had. Wilkes v. 
National Life & Accident Ins. Co., 7 Tenn.App. 36: E. P. Stubblefield v. Mut 
Ben. H. & A. Ass’n, 11 Tenn.App. 411: National Life & Accident Ins. Co. v. 
Bradley, 6 Tenn.Civ.App. (6 Higgins) 566. 

In the Wilkes Case, the court said: 

“In nearly all of the cases we have examined on the subject it seems to be 
recognized that the primary purpose of the insured is to provide small weekly 
indemnity against illness or other disability which renders him incapable of 
performing work or earning anything during such physical inability. However, 
this is a subject for contract between the parties, and if it was the intention of 
the parties to the contract that the insured would receive weekly benefits from 
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sickness or disability which rendered him incapable of performing labor, regardless 
of whether such disability confined him to his room or bed, then there would be 
no reason for writing that condition into the policy. * * * This provision, in the 
policy must be liberally construed in favor of the insured, it does not necessarily 
mean that the insured shall be actually confined to the bed in a literal sense. 
But it does mean that he is confined to his bed in a substantial way.” 

The author of the opinion, Judge Senter, quotes with approval the following 
language from the case of Columbian Relief Fund Ass’n v. Gross, 25 Ind.App. 215, 
57 N.E. 145: 

“But we cannot agree with counsel that the acts of appellee, as shown by the 
finding in going out of his house under the directions and advice of skillful and 
competent physicians, for the purpose named, was a violation of the conditions 
upon which he was to receive indemnity. Conceding such acts to be a violation 
of the strict letter of the contract, they were not a violation of the spirit and true 
intent and purpose of the contract.” 

As supporting the conclusion that such policy provisions are to receive a liberal 
construction and application in favor of the insured, the opinion also quotes from 
Dulany v. Fidelity, etc., Co., 106 Md. 17, 66 A. 614 as follows: “And a provision 
for benefits when insured ‘shall be necessarily confined to the house’ means while 
he is confined to the porches as well as other parts of the house, where he is 
taking treatment for tuberculosis.” 

In the case under consideration, the court held that under a provision for 
benefits where insured is “necessarily confined to bed” he could not recover when 
he was in perfect health except for a paralysis of his lower limbs and could go 
wherever he chose with an attendant and there was no occasion for him to remain 
in bed and no benefit to be derived from so doing. 

This holding is cited and relied upon by counsel for defendant in this case. 
However, beyond declaring the general principles of construction to which we 
have referred, it is of little aid in the solution of the question here presented 
because of the peculiar and unusual facts of this case. The same may be said of 
the other decisions of this court and of the Court of Civil Appeals cited supra. 

In Jennings v. Brotherhood Acc. Co., 44 Colo. 68, 96 P. 982, 984, 18 
L.R.A.(N.S.) 109, 130 Am.St.Rep. 109, the policy provided that “a disability, to 
constitute a claim for indemnity for sickness only, shall be continuous, complete 
and total, requiring absolute, necessary confinement to the house.” It appeared 
that during a considerable portion of the period for which the insured claimed 
benefits, he was out nearly every day, by the advice of his physician, when 
the weather was favorable, and that he was not actually confined to his bed on 
account of sickness during that time. It was held that insured was, nevertheless, 
confined to the house within the meaning of the policy, the court saying: “It was 
not necessary that he he helpless, or that he remain in bed, or in the house, during 
such illness, when it might advance his recovery and correspondingly relieve the 
company from its obligations to him, if he should take some exercise and expose 
himself to the healing influences of sunshine and fresh air, provided he is entirely 
incapacitated for work or business on account of his illness.” 

To the same effect are the cases of Scales v. Masonic Protective Ass’n, 70 
N.H. 490, 48 A. 1084, and Home Protective Ass’n v. Williams, 151 Ky. 146, 151 
S.W. 361, Ann.Cas.1915A, 260, and see notes at page 262. And see, also, Cyclo- 
pedia of Insurance Law, § 1631, Vol. 7, page 5799. 

More nearly in point here upon its facts is the case of North v. National L. 
& A. Ins. Co. (Mo.App.) 231 S.W. 665, where the court held that insured was 
not precluded from recovery where the policy provided for benefits while insured 
is necessarily confined to bed and he could not lie in bed because of a had heart. 

[2-4] As was said in the Wilkes Case, supra, the primary purpose of this 
form of insurance is to provide a small weekly indemnity against illness which 
prevents insured from earning anything at his regular employment during the 
period of such illness. We think this underlying purpose must be considered in 
construing and applying the provisions of the policy here relied upon and that it 
would be a strained and unnatural construction of the policy to hold that it was 
within the contemplation of the parties that if insured should contract a disease 
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which totally incapacitates him from engaging in any remunerative employment 
but which, because of its peculiar nature, will not permit him to lie in bed, no 
recovery could be had upon the policy. We are of opinion, considering the purpose 
of the policy, that the provision that insured should be paid benefits only while 
necessarily confined to his bed and there visited professionally by a licensed physi- 
cian was intended more as a protection against malingerers than as a condition 
precedent to the right of recovery. It appears that the defendant so construed 
the policy for it paid plaintiff the benefits provided for a considerable period of 
time and it does not appear that there was any change in plaintiff’s condition when 
defendant declined to continue payments, resulting in the institution of this suit. 

In this case there is no suggestion that plaintiff is attempting to feign an 
illness or condition of disability or that his condition is not as described by members 
of his family and his physicians. Without the use of hyoscine, plaintiff lapses into 
a condition of severe pain, resembling convulsions, and we do not think, under a 
fair and reasonable construction of the policy, he forfeited his right to recover 
by accepting the treatment recommended by a competent physician though such 
treatment made it uncomfortable or, as his mother states, impossible for him to 
remain in bed. 

It is also insisted that plaintiff cannot recover because he was not visited by a 
physician while confined to his bed and there treated professionally. It appears 
that, while he is under the regular care of a physician who visits him occasionally 
at hts home, plaintiff goes to the physican’s office for treatment, while under the 
influence of hyoscine; and there appears to be no necessity for having the doctor 
call at plaintiff's home. What has already been said applies to this provision of 
the policy as well as to the requirement that plaintiff be necessarily confined to 
his bed. We find no error in the judgment below and it is affirmed with costs. 

Portrum and Ailor, JJ., concur. 


Supreme Court of Wisconsin. April 27, 1937. 
273 Northwestern Reporter 68. 
3. ACCIDENTAL MEANS. 

To constitute accidental means sole cause of injury within accidental policy, 
where disease or bodily condition exists prior to accident, it is unnecessary that 
injury or result thereof would have been as severe had disease or bodily condition 
not existed, and it is sufficient if accidental means would have solely caused consid- 
erable injury had disease or bodily condition not existed, but, if no considerable 
injury would have resulted had insured not been afflicted with existing disease or 
condition, accidental means is not sole cause of injury. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

4. HOSPITAL CHARGES. 

In action by insured on accident policy, providing for reimbursement for 
amount paid for hospital charges where injury necessitated removal of insured 
to hospital within 90 days from date of accident, court improperly allowed insured 
hospital charges, where purpose of only hospitalization within 90-day period was 
at least partially for removing a cyst. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

5. ACCUMULATIONS. 

In action by insured on accident policy for total disability, court properly 
fixed insured’s weekly indemnity at ordinary rate rather than at increased rate 
under accumulated benefits provision, where accumulated benefits provision clearly 
related to principal sum rather than to periodic indemnity. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Appeal from a judgment of the Circuit Court for La Crosse County; R. S. 
Cowie, Judge. 

Modified and affirmed. 

Action by Gregory J]. Egan, as plaintiff, against the Travelers’ Insurance 
Company, a foreign corporation, as defendant, commenced on December 6, 1934, 
to recover on a policy of accident insurance for a total disability claimed by plain- 
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tiff to have been sustained by him as the result of an accident on December 25, 
1932. The action was tried to the court and a jury, and a special verdict returned, 
The jury found: (1) That plaintiff sustained bodily injury through accidental 
means on December 25, 1932; (2) that plaintiff was thereby totally disabled from 
performing the usual duties of his profession; (3) that such disability resulted 
“directly from such bodily injury independently of all other causes”; and (4) 
that plaintiff was totally disabled as a result of the accident independent of all 
other causes until March 21, 1936. Judgment was entered on the verdict in favor 
of plaintiff and against defendant in the sum of $4,699.15. Defendant appeals. 
Plaintiff has filed a motion to review with respect to certain rulings of the court, 

George H. Gordon, Law & Brody, of La Crosse, for appellant. 

Higbee & Higbee, Jesse E. Higbee, and Otto Bosshard, all of La Crosse, for 
respondent. 

WICKHEM, Justice. 


All of the facts in this case bearing upon the accident sustained by plaintiff 
and its physical consequences to him are detailed in the case of Egan v. Preferred 
Accident Company of New York, 269 N.W. 667, 107 A.L.R. 1107, and it will not 
be necessary to repeat them. As in that case, it is here claimed that there is no 
evidence to sustain the conclusion of the jury that the accident and resultant bodily 
injury produced total disability independently and exclusively of all other causes. 
A careful review of the record satisfies us that this contention cannot be sustained. 
What was said in the opinion in the Preferred Case, supra, sufficiently disposes 
of this contention. 

Defendant next contends that the court erred in instructing the jury. It is 
asserted that the instructions with reference to questions 3 and 4 were erroneous 
and misleading for the reason that they included a definition of “proximate cause” 
as this term is used in negligence cases, and with respect to question No. 3 
expressly informed the jury that their answer to this question called for a finding 
whether the accident was the proximate cause of plaintiff’s disability. In other 
words, it is claimed that the court gave an inapplicable definition of proximate 
cause followed by proper but contradictory instructions as to what constitutes the 
sole cause of an accident. Defendant asserts that the meaning of causation in 
accident insurance cases is determined by the policy and not by rules of law 
relating to cause, that here the question is not whether the bodily injury accident- 
ally sustained was a proximate cause of disability, but whether it was the sole 
cause. Thus, when the court told the jury that the proximate cause is not nec- 
essarily the immediate, near, or nearest cause, but the one that acts first, etc. 
and later instructed the jury that the law “will not go further back in the line 
of causation than to find the active, efficient, procuring cause of which the events 
under consideration is a natural and probable consequence,” defendant claims that 
it was in effect telling the jury that if the accident was a proximate cause, it 
need not be the sole cause. The contention calls for some consideration of the 
entire instruction to question No. 3. . 

The court opened its instructions upon this question with a conventional and 
perfectly correct definition of “proximate cause.” It instructed the jury that if 
at the time of the accident there was an existing disease or abnormality in the 
lower back which, co-operating with the accident, resulted in the disability, the 
answer of the jury must be “no.” The court further instructed that if there was 
disease present at the time of the accident and the accident aggravated the disease, 
or the disease aggravated the effects of the accident and contributed to the disability, 
the answer must be “no.” The jury were also instructed that if. there was disease 
or an abnormal condition in the lower back at the time of the accident and the 
accident aggravated the disease, or the disease or abnormality aggravated the 
effects of the accident or contributed to the disability, the answer must be “no. 
The court follows this with an instruction that the law will not go further back 
in the line of causation than to find the active, efficient, procuring cause of which 
the event under consideration is the natural and probable consequence. The court 
states that an injury which might naturally produce disability of a person of a 
certain temperament or state of health is the cause of such condition or disability 
if he suffers disability by reason of it, even if he would not have suffered such 
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disability if his temperament or previous health had been different. The court 
followed this with the statement that a man insured might be in advanced years 
or suffering from some disease which has weakened his resistance, and yet may 
be the victim of an accident which is the sole cause of his disability, although the 
disability might have been less likely had he been in better physical condition. 

[1-3] The mere inclusion in the instructions of a definition of “proximate 
cause” cannot be held error in view of the decision of this court in French v. 
Fidelity & Cas. Co. of New York, 135 Wis. 259, 115 N.W. 869, 874, 17 L.R.A.(N.S.) 
1011. It was there held that the words in an accident insurance policy “independ- 
ently of all other causes” mean that the accident must have been the “sole proxi- 
mate cause” of the disability sued upon. If to be the sole cause of the disability 
an accident must also be a proximate cause thereof, it cannot successfully be 
claimed that proximate cause is wholly immaterial or that an instruction upon it 
is per se erroneous or prejudicial, although it may well be that where the accident 
is conceded to have made a substantial contribution to the disability, the instruc- 
tion is not particularly helpful to the jury. A more substantial objection to the 
instruction is that by a sentence preceding the instruction on proximate cause, 
the court may have led the jury to believe that if the accident proximately caused 
the injury, that terminated the inquiry and required an affirmative answer to the 
third question. The sentence was as follows: “This question calls for a finding 
of fact as to whether or not the accident * * * was and is the proximate cause of 
the plaintiff’s present disability.” While this sentence should not have been 
included in the instructions and standing alone may have had some tendency to 
mislead the jury, the specific and careful instructions following the definition of 
“proximate cause” in which the jury were required to answer the question “no” 
if at the time of the accident an existing disease or abnormality either co-operated 
with the accident or aggravated its effects, certainly must be supposed to have 
dispelled any misapprehensions aroused by the objectionable sentence. While these 
latter instructions are literally in accord with the rule in this court as stated in 
Cretney v. Woodmen Accident Co., 196 Wis. 29, 219 N.W. 448, 62 A.L.R. 675, and 
Schwartz v. Woodmen Accident Co., 198 Wis. 252, 223 N.W. 844, they are more 
favorable to the defendant than is warranted by the modification of this doctrine 
contained in the case of Herthel v. Time Insurance Co., 221 Wis. 208, 265 N.W. 
575, 577. This court there laid down a test of sole cause which is simple, easily 
understood by a jury, and which should be given in every case where the issue 
is whether the accident is the sole or exclusive cause of a disability or has caused 
it exclusively or independently of all other causes. The rule is there stated as 
follows: “ * * * if a disease or bodily condition exists and an accident occurs, 
to constitute the accidental means the sole cause of an injury, under policies like 
the one in suit, it is not necessary that the injury or the results thereof would 
have been as severe as they were had the disease or bodily condition not existed; 
but it is sufficient if the accidental means would have solely caused some consid- 
erable injury had the disease or bodily condition not existed. But, if no consid- 
erable injury at all would have resulted had the insured not been afflicted with the 
existing disease or condition, the accidental means cannot be considered as the sole 
cause of the injury.” 

\s a whole, the instructions were somewhat more favorable to the defendant 
than it was entitled to under the doctrine of the Herthel Case, and we cannot 
subscribe to the claim that either the inclusion of the definition of “proximate 
cause” or the sentence intimating that the question presented a question of proxi- 
mate cause were prejudicially erroneous or misleading. 

[4] It is next objected that the court improperly included in’ the recovery 
the sum of $50 for hospitalization. This contention must be sustained. The policy 
Provided for reimbursement for the amount paid for hospital charges if the injury 
necessitated the removal of the insured to a hospital within ninety days from the 
date of accident, not to exceed 50 per cent. of the single weekly indemnity provided 
tor total disability or for a period of more than ten weeks. Plaintiff was hos- 
pitalized on February 15, 1933, for a period of ten or eleven days, but the evidence 
shows that he was there at least partly for the purpose of removing a cyst. There 
was no attempt to prove the amount paid or to prove what portion of the period 
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was necessitated by the injury. The only other period of hospitalization began 
on August 29, 1933, which was more than ninety days after the accident. The 
allowance of $50 was improperly made, and the judgment should be modified by 
deducting this amount. 

[5] Upon the motion to review, it is contended that the court erred in fixing 
the rate of plaintiff's recovery at $25 a week rather than $37.50 a week as provided 
for by the cumulative benefit clause of the policy. We think the court correctly 
determined this question adversely to plaintiff. The accumulated benefits provi- 
sion reads as follows: “If the premium is paid annually in advance, each consec- 
utive full year’s renewal of this policy shall add 10% to the principal sum of the 
first year, until such addition shall amount to 50%, and thenceforth so long as 
this policy shall be maintained in force by the payment of annual premium in 
advance, the insurance will be for the original principal sum plus the accumulation. 
***” 

It is claimed in the alternative, (1) that this clearly applies the increase to 
weekly benefits as well as to the lump sum provided in the policy for specific 
injuries, or (2) that it is at least ambiguous and that it should be so construed 
‘in accordance with the rule that such clauses will be construed most strongly 
against the insurance company. An examination of the policy convinces us that 
plaintiff’s position is not sound. In bold print in the insurance clause of the policy 
is the statement: “The principal sum of this policy in the first year is $5,000. 
Increases annually until maximum is $7500.00.” There follows an agreement 
that, with certain limitations and upon certain contingencies, the company will pay 
the sum set opposite specific losses thereafter designated, “and in addition weekly 
indemnity as provided in part ‘B.’” There follows a list of specific injuries, such 
as death, loss of both hands and both feet, and the signt of both eyes, etc. Oppo- 
site each such item is listed the lump sum to be paid under this clause in terms 
of the “principal sum.” On four of the specific injuries the principal sum is to 
be paid in addition to weekly indemnity. For two of the specific injuries, one-half 
of the principal sum is to be paid. Even a casual reading of the policy indicates 
that the engagement of the company is to do two things provided the contingencies 
happen that make the company liable: (1) To pay all or part of the principal 
sum, and (2) to pay certain periodic indemnities. The increase after the first 
year, provided the premium is paid annually in advance, specifically relates to “the 
principal sum” and not to the weekly indemnities. 

Judgment modified by deducting therefrom the sum of $50 and as so modified 
is afirmed. No costs to be taxed upon this appeal. Appellant to pay the clerk’s 
fees. 


occul 
time. 


mort 
seco’ 
| 
13. ¢ 


been 
that 
ized 
cons 





Fire] Etna Ins. Co. v. Kennedy 


FIRE 


ETNA INS. CO. v. KENNEDY, 3d, to Use of BOGASH. 
SPRINGFIELD FIRE & MARINE INS. CO. v. SAME. 
LIVERPOOL & LONDON & GLOBE INS. CO., LIMITED v. SAME. 
Nos. 753-755. 

Argued April 30, 1937. 

Decided May 17, 1937. 

57 Supreme Court Reporter 809. 

11. TERM OF POLICY. 

Where period for which fire policies were written had not expired when loss 
occurred, insurers had burden to show that insurance was not in force at that 
time. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

12. MORTGAGE. 

Mortgagee clause in fire policies created contract of insurance between first 
mortgagee and insurer and effected separate insurance on his interest, as respects 
second mortgagee’s right to cancel policies without first mortgagee’s consent. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

13. CANCELLATION. 

In suits by successor to first mortgagee’s interest on fire policies which had 
been canceled by second mortgagee, evidence held insufficient to support finding 
that first mortgagee intended building to become or remain uninsured or author- 
ized second mortgagee to act for him in respect of his insurance, or that he 
consented, acquiesced in, or ratified surrender or cancellation of policies. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

On Writs of Certiorari to the United States Circuit Court of Appeals for 
the Third Circuit. 

Suits by John M. Kennedy, 3d, to the use of Anna L. Bogash, against the 
Etna Insurance Company, against the Springfield Fire & Marine Insurance 
Company, and against the Liverpool & London & Globe Insurance Company, 
Limited, which were tried together. Judgments for defendants were reversed, 
and the cases were remanded by the Circuit Court of Appeals with directions to 
give judgments for plaintiff [87 F.(2d) 683], and defendants bring certiorari. 

Judgments of Circuit Court of Appeals modified in accordance with opinion. 

Messrs. Horace M. Schell and Robert T. McCracken, both of Philadelphia, 
Pa., for petitioners. 

Mr. Harry Shapiro, of Philadelphia, Pa., for respondent. 

Mr. Justice BuTLER delivered the opinion of the Court. 

Kennedy had a first mortgage and a bank a second mortgage on old brewery 
property in Pennsylvania owned by a distilling company. The bank procured 
from petitioners fire insurance policies covering the building. Each policy states 
it is understood that the insured building is under foreclosure by the bank; the 
premium being paid by the bank, it is agreed that in event of loss, same will be 
adjusted with the bank and paid to it and Kennedy, mortgagee, as interest may 
appear. Each provides for cancellation upon request of the insured and that 
the company may cancel by giving insured five days’ written notice. It includes 
the standard mortgagee clause which provides: Loss or damage shall be payable 
to Kennedy as mortgagee as interest may appear; insurance as to the interest 
of the mortgagee shall not be invalidated by any act of the mortgagor or owner; 
in case the mortgagor or owner shall neglect to pay premium the mortgagee shall, 
on demand, pay the same. The company reserves the right to cancel the policy 
at any time as provided by its terms, but in such case the policy is to continue in 
force for the benefit of the mortgagee for ten days after notice to him. 

After the bid at sheriff’s sale in the foreclosure proceedings, the bank aban- 
doned its interest in the property as worthless, notified Kennedy that it intended 
to cancel the policies, and suggested that he buy them. He declined to do so or 
to pay the bank any part of the premiums and expressed intention not to 
advance any money in respect of the insured building. The bank surrendered 
the policies for cancellation; petitioners paid it the unearned premiums. Later, 
and within the period for which petitioners had insured it, the building burned. 
Bogash acquired Kennedy’s interest and, to recover on the policies, brought 
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these suits. Upon the statements of claim and affidavits of defense, there arose 
questions whether Kennedy consented to or acquiesced in the surrender and 
cancellation of the policies and whether they were in force when the loss 
occurred or had been surrendered and canceled before that time 

_ The parties, having introduced their evidence and agreed that the amount 
of the loss was $11,000, submitted their points for charge to the jury. Plaintiff 
requested the court to instruct the jury in respect of notice to Kennedy of 
cancellation and surrender of the policies, consent by him that they be canceled, 
and to direct verdicts in favor of plaintiff for the agreed amount. Defendants 
requested the court to instruct the jury in respect of the right of cancellation 
under the policies; that, if the jury should find facts specified in the proposed 
instructions, its verdicts should be for defendants, and to direct the jury that, 
upon the pleadings and evidence, the verdicts must be for defendants. The 
court refused to direct for plaintiff or defendants and, without reserving for 
later consideration the requests for directed verdicts or any question of law, 
submitted the cases to the jury. It found for defendants. Plaintiff filed motions 
for new trial, but did not move for judgments non obstante veredicto. The court 
denied the motions and entered judgments for defendants. 

Plaintiff appealed; the Circuit Court of Appeals held the trial court erred in 
refusing to charge on points concerning notice of cancellation to Kennedy, 
reversed the judgments of the District Court and ordered new trials. Kennedy 
to Use of Bogash v. Aitna Ins. Co., 87 F.(2d) 683. But on plaintiff's application 
for rehearing it held that, by their requests for peremptory instructions, plaintiff 
and defendants assumed the facts to be undisputed and submitted to the trial 
judge the determination of the inferences to be drawn from the evidence and so 
took the cases from the jury. The court also held that the evidence was not 
sufficient to sustain verdicts for defendants, denied the petition for rehearing, 
and remanded the cases to the District Court with directions to give plaintiff 
judgments for the agreed amount of the loss. 87 F.(2d) 684. 

Questions presented are: Whether, by their request for directed verdicts, 
the parties waived their right to trial by jury; whether, by reversing the judg- 
ments for defendants and directing judgments for plaintiff, the Circuit Court of 
Appeals deprived defendants of that right; and, whether the evidence was 
sufficient to sustain a finding that Kennedy consented to the cancellation of the 
policies. 

[1-5] 1. The Circuit Court of Appeals erred in holding that, by their requests 
for peremptory instructions, the parties took the cases from the jury and 
applied to the judge for decision of the issues of fact as well as of law. The 
established rule is that where plaintiff and defendant respectively request 
peremptory instructions, and do nothing more, they thereby assume the facts 
to be undisputed and in effect submit to the trial judge the determination of 
the inferences properly to be drawn from them. And upon review a finding of 
fact by the trial court under such circumstances must stand if the record discloses 
substantial evidence to support it. But, as the right of jury trial is funda- 
mental, courts indulge every reasonable presumption against waiver.’ And 
unquestionably the parties respectively may request a peremptory instruction 
and, upon refusal of the court to direct a verdict, have submitted to the jury all 
issues as to which opposing inferences may be drawn from the evidence.® flere 
neither the plaintiff nor the defendants applied for directed verdicts without 
more. With their requests for peremptory instructions they submitted other 
requests that reasonably may be held to amount to applications that, if a per- 
emptory instruction is not given, the cases be submitted to the jury. Indeed, we 


1 Beutell v. Magone, 157 U.S. 154, 157, 15 S.Ct. 566, 39 L.Ed. 654; Sena v. America 
Turquoise Co., 220 U.S. 497, 501, 31 S.Ct. 488, 55 L.Ed. 559; American Nat’l Bank of Nash- 
ville vy. Miller, 229 U.S. 517, 520, 33 S.Ct. 883, 57 L.Ed. 1310; Williams v. Vreeland, 250 U.S. 
295, 298, 39 S.Ct. 438, 63 L.Ed. 989, 3 A.L.R. 1038; Oppenheimer v. Harriman Nat’! Bank 
& Trust Co., 300 U.S. - , 57 S.Ct. 719 81 L.Ed. ——. 

* Hodges v. Easton, 106 U.S. 408, 412, 1 S.Ct. 307, 27 L.Ed. 169; Slocum v. New York 
Life Ins. Co., 228 U.S. 364, 385, 33 S.Ct. 523, 57 L.Ed. 879, Ann.Cas.1914D, 1029; Patton v. 
United States, 281 U.S. 276, 312, -Ct. 253, 263, 74 L.Ed. 854, 70 A.L.R. 263; Dimick v. 
Schiedt, 293 U.S. 474, 486, 55 S.Ct. , 301, 79 L.Ed. 603, 95 A.L.R. 1150; Foust v. Munson 
S. S. Line, 299 U.S. 77, 84, 57 S.Ct. 90, 81 L.Ed. 6 

* Empire State Cattle Co. v. Atchison, etc., Ry. Co., 210 U.S. 1, 8, 28 S.Ct. 607, 52 L.Ed. 
931, iS i 70; Sampliner v. Motion Picture Patents Co., 254 U.S. 233, 239, 41 S.Ct. 79, 
80, 65 L.Ed. 240. 
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find nothing in the record to support the view that the parties waived their right 
of trial by jury or authorized the judge to decide any issue of fact. 

[6, 7] 2. The verdicts were taken unconditionally. Plaintiff moved for new 
trials, but not for judgments. The court denied her motions and entered judgments 
for defendants. The Circuit Court of Appeals had jurisdiction to reverse and 
remand for new trials but was without power, consistently with the Seventh 
Amendment, to direct the trial court to give judgments for plaintiff. And, as 
before submission of the case to the jury the trial court denied plaintiff’s motion 
for directed verdicts without reserving any question of law, neither that court 
nor the Circuit Court of Appeals had jurisdiction to find or adjudge that not- 
withstanding the verdicts plaintiff ae entitled to recover. Slocum v. New York 
Life Ins. Co., 228 U.S. 364, 387, 33 S.Ct. 523, 57 L.Ed. ? Ann.Cas.1914D, 1029. 
Our decision .in Baltimore & €. Line v. Redman, 295 U. S. 654, 55 S.Ct. 890, 79 
L.Ed. 1636, is not applicable. 

{8-10] There is another reason why the direction of judgments for plaintiff 
cannot stand. Under the Conformity Act, 28 U.S.C. § 724 (28 U.S.C.A. § 724), 
federal courts follow the practice authorized by state stautes if there be nothing 
in them that is incongruous with their organization or their fundamental pro- 
cedure or in conflict with congressional enactment.‘ The applicable Pennsylvania 
statute provides that whenever, upon the trial of any cause, a point requesting 
binding instructions has been reserved or declined, the party presenting the 
point may move the court for judgment non obstante veredicto; whereupon it 
shall be the duty of the court, if it does not grant a new trial, to enter such 
judgment as should have been entered upon the evidence. From the judgment 
thus entered, either party may appeal to the supreme or superior court which 
shall review the action of the court below, and enter such judgment as shall be 
warranted by the evidence taken in that court.’ As plaintiff failed to make 
appropriate motions in accordance with Pennsylvania practice, the District 
Court did not err in failing to give plaintiff judgment notwithstanding the 
verdicts.” The Conformity Act does not extend to the Circuit Court of Appeals.‘ 
In the absence of motions for judgments notwithstanding the verdict in the lower 
court, the appellate court was without authority to direct entry of judgments for 
plaintiff. 

{11, 12] 3. Was the evidence sufficient to sustain a finding that, as to Ken- 
nedy’s interest, the insurance terminated before the fire?. As the period for 
which the policies were written had not expired when the loss occurred, defend- 
ants had the burden to show that the insurance was not in force at that time. 
Kennedy was not merely a designated beneficiary to whom was payable, as 
specified, insurance obtained by the bank. The mortgagee clause created a 
contract of insurance between him and the company and effected separate insur- 
ance upon his interest.* Defendants do not claim that they “gave Kennedy any 
notice of intention to cancel his insurance or that the policies had been sur- 
rendered by the bank in accordance with their terms or otherwise. 

[13] The evidence shows: After bids were received at foreclosure sale, the 
bank’s attorney asked Kennedy to take over the policies and, upon his refusal so 
to do or to pay the bank anything on account of unearned premiums, informed 
him that the bank intended to surrender the policies. He expressed no objection, 
authorization, or consent. There is no evidence that before the fire Kennedy 


_ *Henderson vy. Louisville etc., Railroad, 123 U.S. 61, 64, 8 S.Ct. 60, 31 L.Ed. 92; Amy v. 
Watertown, No. 1., 130 U.S. 301, 304, 9 S.Ct. 530, 32 L.Ed. 946; Barrett v. Virginian Ry. Co., 
250 U.S. 473, 475, 39 S.Ct. 540, 63 L.Ed. 1092; Baltimore & C. Line v. Redman, 295 U.S. 654, 
658, 55 S.Ct. 890, "992, 79 - Ed. 1636. Cf. Nudd v. Burrows, 91 U.S. 426, 441, 23 L.Ed. 286; 
Indianapolis, etc., R. R. Co. Horst, 93 U.S. 291, 300, 23 L.Ed. 898. 

® Act of April 22, 1905, ‘PL. 286, § 1, as amended by Act April 9, 1925, P.L. 221, § 1, 12 
Purdon’s Penna. Statutes Annotated, § 681. Quoted in Slocum v. New York Life Ins. Co., 228 
U.S. 364, 375, 376, 33 S.Ct. 523, 57 L.Ed. 879, Ann.Cas.1914D, 1029. 

®*West v. Manatawny Mut. F, & S. Ins. Co., 277 Pa. 102, 120 A. 763; Cox v. Roehler, 316 
Pa. 417, 419, 420, 175 A. 417. 

Camp v. Gress, 250 U.S. 308, 318, 39 S.Ct. 478, 63 L.Ed. 997. 

* Syndicate Ins. Co. v. Bohn (C.C.A.) 65 F. 165, 178, 27 L.R.A. 614; Insurance Co. of 
North America v. International Trust Co. (C.C.A.) 71 F. 88, 91; Newark Fire Ins. Co. v. ‘lurk 
(C.C.A.) 6 F.(2d) 533, 535, 43 A.L.R. 496; Westchester Fire Ins. Co. v. Norfolk Building & 
Loan Ass’n (C.C.A.) 14 F. (2a) 524, 526; Queen Ins. Co. v. People’s Union Sav. Bank (C.C.A.) 
50 F.(2d) 63, 64; Kimberley & re ves v. Fireman’s Fund Ins. Co. (C.C.A.) 78 F.(2d) 62, 
64; 4 Joyce, Law of Insurance (2d Ed.) § 2795, rg _— Law of Insurance (4th 
Ed.) § 279 p. 478; Vance on Senevaan (2d Ed.) § 150, p 
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had been notified by the bank or by the defendants, or knew, that the bank had 
surrendered the policies or received return premiums or that defendants 
attempted to cancel his insurance. The evidence is not enough to support a 
finding that he intended the building to become or remain uninsured or author- 
ized the bank to act for him in respect of his insurance, or that he consented to, 
acquiesced in, or ratified the surrender or cancellation of the policies. Defend- 
ants do not claim that they canceled Kennedy’s insurance by giving him notice 
in accordance with the policies. The Circuit Court of Appeals rightly reversed 
the seman of the District Court, but erroneously directed judgments for 
plaintiff. 

The judgments of the Circuit Court of Appeals are accordingly modified by 
eliminating the directions to enter judgments for plaintiff and by substituting 
orders for new trials. It is so ordered. 


Modified. 


TRAVELERS’ INS. CO. v. SPRINGFIELD FIRE & MARINE INS. CO. 
No. 10825. 
Circuit Court of Appeals, Eighth Circuit. April 24, 1937. 
89 Federal Reporter (2d) 757. 
1. MORTGAGE. 


Provisions of fire policy which were in conflict with provisions of standard 
mortgage clause, or which that clause indicated were not intended to apply to 
mortgagee, formed no part of contract between mortgagee and insurer, but pro- 
visions of policy which were clearly intended to condition insurance to both mort- 
gagor and mortgagee formed part of contract with mortgagee as well as with 
mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. SUSPENSION. | ; - 

Whether provision for suspension of fire policy for failure to pay premium is 
made part of policy by statute or by act of the parties, is immaterial, as respects 
parties’ rights thereunder. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. CONSTRUCTION. 

Obvious meaning of plain terms of insurance contracts to business and pro- 
fessional men who make and use them must not be discarded for some curious and 
hidden interpretation that is to be reached only by a long train of acute and ingen- 
ious reasoning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. CONSTRUCTION. 


Rule that ambiguous provision of insurance contract is to be construed most 
favorably to insured cannot be availed of to refine away terms of contract expres- 
sed with sufficient clearness to convey plain meaning of parties, and embodying 
requirements compliance with which is made condition to liability thereon. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. CONSTRUCTION. 


Contracts of insurance must be construed according to terms which parties 
have used, to be taken and understood, in absence of ambiguity, in their plain, 
ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. DEMAND. ; 

Mortgagee’s failure, upon demand, to pay installments of overdue premium on 
fire policy constituted breach of condition which suspended insurance as to mort- 
gagee, so as to bar recovery for loss, where policy provided that insurance should 
lapse until payment of overdue installments, and mortgage clause provided that 
mortgagee, upon demand, should pay premiums which insured neglected to pay, 
since provision in mortgage clause was not merely a covenant, but a condition, 
making suspension clause effective as to mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

7. MORTGAGE. ' 

Second paragraph of mortgage clause of fire policy providing that policy 
should become void for mortgagee’s failure to notify insurer of change in owner 
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ship or occupancy of premises, or increase in hazard held not to conflict with con- 
clusion that provision in policy that policy should lapse for failure to pay pre- 
mium installments was effective as to mortgagee, which, by terms of first paragraph 
of mortgage clause, was required, upon demand, to pay defaulted installments, not- 
withstanding first paragraph did not state effect of insured’s act or neglect, since 
second paragraph added provisions not referred to in policy 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

8 DEMAND. 

Letters written by insurer to mortgagee demanding payment of overdue pre- 
mium installments on fire policy did not constitute construction of policy contrary 
to insurer’ s claim that mortgagee’ s failure to pay defaulted installment would work 
suspension of insurance in accordance with terms of policy, where one letter con- 
tained waiver of suspension for 10 days from receipt of letter, and other contained 
no waiver of suspension. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

9, CANCELLATION. 

Insurer held not required to cancel insurance to escape liability to mortgagee 
as to which fire policy was suspended for failure to pay defaulted premium install- 
ments upon demand, where policy did not require cancellation, and insurer retained 
premium note, since ordinarily insurer cancels policy only upon risk which it no 
longer desires to insure, and it was a fair inference that insurer was willing to 
carry insurance on condition that premiums were paid. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 
10. PREMIUM NOTE. 

Insurer’s retention of premium note did not constitute waiver of mortgagee’s 
default in payment of premium installments on fire policy and was not inconsistent 
with insurer’s claim that mortgagee’s default suspended insurance, since insurer 
had right to hold note without accelerating its maturity, and to accord to insured 
and mortgagee opportunity to revive insurance by paying installments which were 
in default. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 


Appeal from the District Court of the United States for the Western District 
of Missouri; Merrill E. Otis, Judge. 

At Law. Action by the Travelers’ Insurance Company against the Springfield 
Fire & Marine Insurance Company. From a judgment for defendant, plaintiffs 
appeal. 

Affirmed. 

Gardner Smith and D. C. Chastain, both of Kansas City, Mo., for appellant. 

William S. Hogsett, of Kansas City, Mo. (Ralph E. Murray, Alvin C. Trippe, 
and Henry Depping, all of Kansas City, Mo., on the brief), for appellee. 

Before Sanborn and Thomas, Circuit Judges, and Munger, District Judge. 

SANBORN, Circuit Judge. 

This appeal is from a judgment for the defendant in an action at law brought 
by the Travelers’ Insurance Company against the Springfield Fire & Marine Insur- 
ance Company to recover upon a policy of fire insurance payable to the Travelers’ 
Insurance Company, mortgagee, as its interest might appear. 

In 1926, B. M. Hudson (mortgagor) and his wife executed a deed of trust 
mortgaging his farm in Missouri to the Travelers’ Insurance Company (mortgagee) 
to secure a loan of $12,000. The trust deed required the mortgagor to keep the 
buildings on the mortgaged premises insured against fire for not less than $6,000, 
= loss payable to the mortgagee. The mortgage debt at all times exceeded 

700. 

The Springfield Fire & Marine Insurance Company (insurer) on May 25, 1931, 
issued to the mortgagor an insurance policy covering various buildings on the mort- 
gaged farm, for a five-year period, against loss from fire and windstorm. Among 
these buildings was a dwelling valued at $4,700. The policy was issued in con- 
sideration of the payment of $115.67 and the further payment, when due, of an 
installment premium note for $462.68 payable in equal annual installments on the 
first day of June in each of the years 1932, 1933, 1934, and 1935. The policy con- 
tained the following provision for suspension in case of nonpayment of premiums: 

ut it is expressly agreed that this Company shall not be liable for any loss or 
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damage that may occur to the property herein mentioned while any promissory 
note or obligation, or part thereof, given for the premium remains past due and 
unpaid. When said premium note or obligation is paid this insurance shall again 
attach from the date of receipt of such payment by the Managers.” 

Attached to and made a part of the policy was a “Standard Mortgage Clause,” 
which, so far as pertinent, reads as follows: 

“Loss or damage, if any, under this policy, shall be payable to Travelers’ Insur- 
ance Company, Hartford, Connecticut, mortgagee (or trustee) as interest may 
appear, and this insurance, as to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor or owner 
of the within described property, nor by any foreclosure or other proceedings or 
notice of sale relating to the property, nor by any change in the title or ownershi 
of the property, nor by the occupation of the premises for purposes more hazard- 
ous than are permitted by this policy; provided, that in case the mortgagor or 
owner shall neglect to pay any premium due under this policy, the mortgagee (or 
trustee) shall, on demand, pay the same. 

“Provided also, that the mortgagee (or trustee) shall notify this Company of 
any change of ownership or occupancy or increase of hazard which shall come 
to the knowledge of said mortgagee (or trustee) and, unless permitted by this 
policy, it shall be noted thereon and the mortgagee (or trustee) shall, on demand. 
pay the premium for such increased hazard for the term of the use thereof; other- 
wise this policy shall be null and void. 

“This Company reserves the right to cancel this policy at any time as 
provided by its terms, but in such case this policy shall continue in force for the 
benefit only of the mortgagee (or trustee) for ten days after notice to the mort- 
gagee (or trustee) of such cancellation and shall then cease, and this Company 
shall have the right, on like notice to cancel this agreement.” 

The premium note given by the mortgagor to the insurer contained this provi- 
sion: “And it is hereby agreed that in case any one of the installments herein 
named shall not be paid at maturity * * * this Company shall not be liable for 
loss during such default, and the said Policy shall lapse until payment is made 
to this Company at the Western Department at Chicago. * * * ” 

The policy was apparently in the possession of the mortgagee, but it had no 
copy of the premium note. 

On June 27, 1932, the mortgagor paid the first installment due upon the note. 
On June 20, 1932, prior to the receipt of this installment, the insurer had written 
the following letter to the mortgagee: 

“Our records show that you are named as mortgagee under our Policy No. 
63247 issued to B. M. Hudson through our agency at Carrollton, Missouri on 
property located in Section 27, Township 54, Range 23, Carroll County, State of 
Missouri. 

“We hold B. M. Hudson’s premium note for $462.68 payable in four equal 
installments of $115.67 each, maturing June 1, 1932, 1933, 1934, 1935. 

“The mortgage clause forming a part of said policy provides that in case 
the assured or mortgagor neglects to pay any premium due on the policy, the 
mortgagee or trustee shall upon demand pay the amount due the Company. Take 
notice therefore that the installment due June 1, 1932 for $115.67 has not been 
paid, and demand is hereby made on you as mortgagee for payment in accordance 
with the conditions stated in the mortgage clause attached to the policy. 

“You are, therefore, advised that unless we receive a remittance to cover the 
delinquent premium within ten days from the receipt of this letter, the insurance 
will be suspended to the mortgagee, and must remain so until payment is made. 

“Awaiting your prompt remittance, we are.” 

The mortgagor did not pay the installment of premium due June 1, 1933, nor 
did he pay any of the annual installments maturing thereafter. On June 19, 1933, 
the insurer wrote a letter to the mortgagee, which was received by it on June 
21, 1933, calling its attention to the fact that the premium installment due June 
1, 1933, had not been paid, and demanding payment thereof from the mortgagee. 
This letter and the letter of June 20, 1932, above quoted, were in all material 
respects identical in form, except that the letter of June 19, 1933, referred to 
the nonpayment of the June 1, 1933, installment of premium, and did not contain 
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the fourth paragraph of the letter of June 20, 1932, relative to suspension of the 
insurance if the premium was not paid by the mortgagee within ten days. The 
mortgagee did not pay the June 1, 1933, premium installment or any of the succeed- 
ing installments. No payments of premium were made by any one to the insurer 
after June 27, 1932. 

The policy was not canceled, and the insurer did not surrender the premium 
note. The mortgagee received no further communications from the insurer prior 
to April 16, 1935. On that date, which was nearly two years after default in 
premium payments, the insured dwelling was destroyed by fire, causing a loss of 
$4,700. The mortgagee then demanded from the insurer payment of the loss. The 
insurer denied liability, and this action was commenced. 

The defense of the insurer was that the mortgagor and the mortgagee were 
both in default for nonpayment of premium, and that the insurance, at the time 
the loss occurred, was, by the. terms of the policy, suspended. 

In its reply, the mortgagee admitted default in the payment of premium install- 
ments due June 1, 1933, and thereafter, but alleged that its contract with the 
insurer was never canceled nor suspended, and that the insurer, by retaining the 
premium note, had waived default in the payment of premiums. 

Trial by jury was waived, and the issues were submitted to the trial court, 
which held that the default in the payment of premiums by the mortgagee 
suspended the insurance as to it, that the suspension was in effect at the time of 
the loss, and that there had been no waiver of this default by the insurer. Judg- 
ment for defendant was entered, and this appeal followed. 

Three questions are presented for the determination of this court: 

(1) Did the failure of the mortgagee to pay, upon demand, the installment of 
premium due June 1, 1933, cause a suspension of the insurance as to the mortgagee? 

(2) Was the retention of the premium note by the insurer after default in 
the payment of premium installments a waiver of such default? 

(3) Did the trial court commit error in admitting the premium note in evi- 
dence ? 

1. The mortgagee contends that the standard mortgage clause, together with 
the policy to which it was attached, created a contract of insurance between the 
mortgagee and the insurer entirely separate and distinct from the contract which 
existed between the mortgagor and the insurer, and that the suspension clause of 
the policy was no part of the contract of insurance between the insurer and the 
mortgagee. The mortgagee argues, in effect, that the terms of its contract with 
the insurer are those found in the mortgage clause, supplemented by only such 
provisions of the policy as are essential to make the contract of insurance complete, 
and are unaffected by any of the policy provisions antagonistic to the interests of 
the mortgagee. 

The insurer, while conceding that an independent contract of insurance was 
created between the mortgagee and the insurer by the mortgage clause, contends 
that such contract consists of the provisions of the mortgage clause together with 
all pertinent provisions of the policy, including the suspension clause. 


In support of its contention that the contract of insurance between it and the 
insurer did not contain the suspension clause of the policy, the mortgagee relies 
upon the rule announced in Eddy v. London Assurance Corporation, 143 N.Y. 311, 
38 N.E. 307, 25 L.R.A. 686; Reed v. Firemen’s Insurance Co., 81 N.J.Law, 523, 80 
\. 462, 35 L.R.A.(N.S.) 343, and similar cases. 

In the Eddy Case, the New York Court of Appeals, in determining whether 
the mortgagee’s right of recovery was affected by a clause of the policy providing 
for contribution in case other insurance was procured by the insured, said (143 
N.Y. 311, 38 N.E. 307, 309, 25 L.R.A. 689, 690): “Where the company agreed that 
the mortgagee’s insurance should not be ‘invalidated’ by any act or neglect of the 
owner of the property, it was not intended to limit the application of that word 
to a case where the whole policy would otherwise be rendered invalid. The plain 
and obvious meaning of the language is that the insurance of the mortgagee 
should not be affected or in any wise impaired or lessened by any act or neglect 
of the owner. Although contained in the same policy issued to the owner, yet 
the insurer and the mortgagee were nevertheless entering into a perfectly separate 
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contract of insurance, by which the mortgagee’s interest alone was to be insured, 
and it would be most natural to provide that no act or neglect of the owner should 
invalidate—that is, impair—any portion of the insurance thus separately secured. 
* * * By taking the insurance in the manner the mortgagee herein did, instead of 
taking out a separate policy, all the provisions in the policy which from their nature 
would properly apply to the case of an insurance of the mortgagee’s interest would 
be regarded as forming part of the contract with him, while those provisions 
which antagonize or impair the force of the particular and specific provisions 
contained in the clause providing for the insurance of the mortgagee must be 
regarded as ineffective and inapplicable to the case of the mortgagee.” 

The Reed Case involved an action by a mortgagee to recover on a policy of 
fire insurance with the standard mortgage clause attached. The insurer there 
contended that the mortgagee could not recover because the insured’s interest 
was other than unconditional and sole ownership; because part of the loss was 
caused by an order of the civil authorities requiring that the remains of the burned 
building be razed; and because no proof of loss was furnished by any one. The 
court considered first the nature of the contract between the parties, and in that 
connection said (81 N.J.Law, 523, 80 A. 462, 463, 35 L.R.A.[N.S.] 345, 346): 

“It must be admitted that the mortgagee clause is not an independent contract 
in the sense that none of the terms of the policy applies to it. It is not in itself 
complete, but becomes so by reading the policy in connection with it, and the 
reading of the two together does not clash with the notion that the mortgagee 
clause creates an independent contract between the company and the mortgagee. 
The policy furnishes the terms of the contract between the owner and the insurer. 
The mortgagee clause is the contract between the insurer, and the mortgagee, 
quite separate from the policy, yet ingrafted upon it, and to be understood by 
reference to the policy which renders it certain and complete. The policy, there- 
fore, may be looked at for the purpose of showing what the mortgagee contract 
refers to and establishes, which is quite different, however, from examining the 
policy for the purpose of defeating the ingrafted contract. * * * 


“Our conclusion is that the standard mortgagee clause creates an independent 
contract of insurance for the separate benefit of the mortgagee ingrafted upon 
the main contract of insurance contained in the policy itself, and to be rendered 
certain, and understood by reference to the policy.” 

In neither of the cases above referred to nor in any of the other cases cited 
by the mortgagee in this same connection was there presented any question of 
a mortgagee’s right to recover for a loss when in default for the nonpayment of 
premiums, under a policy providing for suspension of the insurance in such event. 
Those cases do not establish a definite rule with respect to what provisions of 
a fire policy, in addition to those contained in the mortgage clause, shall constitute 
the contract of insurance between the insurer and the mortgagee. They do not 
hold, as we understand them, that it is only the provisions of the mortgage clause 
together with such provisions of the policy to which the clause is attached as 
are favorable to the mortgagee which constitute the contract. 

[1] In order to determine what the contract between the insurer and the mort- 
gagee is, reference must necessarily be had to both the mortgage clause and the 
policy of which it is made a part. To ascertain the property insured, the hazard 
insured against, the amount of the insurance, the duration of the contract, the 
extent of the coverage, the terms of coverage, the date when the insurance takes 
effect, the conditions under which it will remain effective, and the amount of the 
premium, resort must be had to the policy. In other words, the policy fixes the 
quantity and quality of the insurance except in so far as it may be modified by 
the mortgage clause, and the general purpose of that clause is to make the insur- 
ance provided for in the policy payable to the mortgagee as its interest may 
appear. Provisions of the policy which are in conflict with provisions of the 
mortgage clause or which that clause indicates were not intended to apply to 
the mortgagee would, of course, form no part of the contract between the mort- 
gagee and the insurer. Provisions of the policy which are clearly intended to 
condition the insurance granted by the insurer to both mortgagor and mortgagee 
would form a part of the contract of insurance with the mortgagee as well as with 
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the mortgagor. It seems clear to us that the suspension clause of the policy in 
suit was such a provision. The policy provides that, if an installment of premium 
is not paid when due, the insurance shall lapse until payment is made, when it 
shall revive. 

It becomes necessary, then, to determine to what extent, if at all, this suspen- 
sion provision of the policy was modified by the mortgage clause. 

The first paragraph of that clause provides that the insurance granted “as to 
the interest of the mortgagee * * * only therein shall not be invalidated by any 
act or neglect of the mortgagor * * * ; provided that in case the mortgagor * * * 
shall neglect to pay any premium due under this policy, the mortgagee * * * shall, 
on demand, pay the same.” The mortgagee asserts that this language evidences 
no agreement on its part that, if it fails to pay a defaulted premium upon demand, 
the insurance as to it will be suspended; and contends that no such meaning can 
properly be attributed to the language used. It argues that the words “provided 
that” are not used in the sense of “on condition that,” but must be construed as 
meaning “however” or “but”; and that the language used must be construed to 
mean that, if the insured neglects to pay an installment of premium, the insurance 
as to the mortgagee shall not be suspended, but that the mortgagee is obliged to 
pay the premium upon demand. 

The contention that the language of the proviso of the first paragraph of the 
mortgage clause creates a simple covenant on the part of the mortgagee to pay 
such premiums as the mortgagor shall fail to pay, we think cannot be sustained. 
It is contrary to the plain import of the language used, contrary to ordinary 
insurance practice, and contrary to the weight of authority, which holds such 
provisos as this to be conditions and not covenants. Bank of Ipswich v. Harding 
County Farmers’ Mutual Fire & Lightning Ins. Co., 55 S.D. 261, 225 N.W. 721, 
63 A.L.R. 925; Coykendall v. Blackmer, 161 App.Div. 11, 146 N.Y.S. 631; 
St. Lawrence County Farmers’ Ins. Co. v. Thompson, 150 Misc. 532, 270 N.Y.S. 
898, affirmed 242 App.Div. 747, 274 N.Y.S. 1007, affirmed 266 N.Y. 604, 195 N.E. 
220; Home Ins. Co. v. Union Trust Co., 40 R.I. 367, 100 A. 1010, L.R.A.1917F, 
375; John N. Acuff Co. v. Bankers’ Trust Co., 157 Tenn. 99, 7 S.W.(2d) 52: 
Farnsworth v. Riverton Wvoming Refining Co., 35 Wyo. 334, 249 P. 555, 47 
A.L.R. 1114; Whitehead v. Wilson Knitting Mills, 194 N.C. 281, 139 S.E.- 456, 56 
A.L.R. 674; Asher v. Union Assur. Soc., 177 Ga. 662, 170 S.E. 786; Annotations 
in 83 A.L.R. 105, 56 A.L.R. 679, and 47 A.L.R. 1126. See, also, Trust Co. of 
St. Lougs County v. Phoenix Ins. Co., 201 Mo.App. 223, 210 S.W. 98, and Ormsby 
v. Phenix Ins. Co., 5 S.D. 72, 58 N.W. 301. 


In Bank of Ipswich v. Harding County Farmers’ Mutual Fire & Lightning 
Ins. Co., supra, which was an action brought by a mortgagee (which had failed 
to pay a delinquent assessment after notice of delinquency) to recover on a fire 
policy with the standard mortgage clause attached, the court said (55 S.D. 261, 
225 N.W. 721, 722, 63 A.L.R. 928): “So, in the case at bar, we are of the opinion 
that, when appellant bank failed to pay the delinquent assessment, it failed to 
perform one of the conditions of its separate contract with the insurer, and thereby 
lost the protection afforded by the mortgage clause; that is, Clark having failed 
to pay the premium and thereby the policy having been suspended as to him, when 
the appellant mortgagee, being advised of Clark’s default, also failed to pay, 
appellant thereafter also held the insurance subject to the conditions of the original 
policy. By these conditions, the policy was suspended and remained suspended 
as to appellant until, after the loss occurred, the assessment was paid.” 

[2] The mortgagee seeks to distinguish the case just quoted from, on the 
grounds (1) that the suspension was by virtue of a statute (section 9259 of the 
South Dakota Revised Code of 1919) providing that the policy of a delinquent 
member of a county mutual company shall stand suspended if payment of an 
assessment is not made within the proper time, and (2) that the notice of delin- 
quency to the mortgagee stated that the policy would be canceled on a date which 
was prior to the fire loss. Whether a suspension provision is made a part of the 
policy by statute or by the act of the parties, we think should make no difference. 
As to the notice that the policy would be canceled, it is obvious, from the quoted 
portion of the opinion, that the court did not hold that the policy was canceled, 
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but held that it was suspended by failure to comply with one of the conditions of 
the mortgagee’s separate contract. 

To read out of the policy in suit the suspension clause in order to make it a 
more favorable contract for the mortgagee than for the mortgagor or other policy- 
holders of the same class might well be regarded as a violation of the spirit, if 
not the letter, of Rev.St.Mo.1929, § 5866 (Mo.St.Ann. § 5866, p. 4477), prohibiting 
discrimination in rates between “risks of essentially the same hazards and having 
substantially the same degree of protection against fire.” 

There are cases which support the mortgagee’s contention that a proviso 
similar to that here involved is not a condition, but a covenant binding the mort- 
gagee to pay defaulted premiums, St. Paul Fire & Marine Ins. Co. v. Upton, 2 
N.D. 229, 50 N.W. 702: Boston Safe Deposit & T. Co. v. Thomas, 59 Kan. 470, 
53 P. 472; Stoddart v. Black, 134 Kan. 838, 8 P.(2d) 305, 83 A.L.R. 100; Baker 
v. Fargo Building & Loan Ass’n, 64 N.D. 317, 252 N.W. 42, but we must decline 
to follow them. Whenever a mortgagee intends to guarantee the payment of 
defaulted premiums on a fire policy, apt language is available to express that 
purpose. 

[3-5] The general rules of construction applicable to insurance contracts are 
well understood, but we take the liberty of calling attention to some statements, 
found in the decisions, which we deem appropriate to the situation here presented: 

In McGlother v. Provident Mut. Acc. Co., 89 F. 685, at page 689, this court 
said: “Contracts of insurance are not made by or for causists or sophists, and the 
obvious meaning of their plain terms to the business and professional men who 
make and use them must not be discarded for some curious and hidden inter- 
pretation that is to be reached only by a long train of acute and ingenious 
reasoning.” 

In Guarantee Company of North America vy. Mechanics’ Savings Bank & 
Trust Company, 183 U.S. 402, at page 419, 22 S.Ct. 124, 131, 46 L.Ed. 253, after 
referring to the rule that an ambiguous provision of an insurance contract is to 
be construed most favorably to the insured, the Supreme Court said: “But this 
rule cannot be availed of to refine away terms of a contract expressed with 
sufficient clearness to convey the plain meaning of the parties, and embodying 
requirements compliance with which is made the condition to liability thereon.” 

In Bergholm vy. Peoria Life Ins. Co., 284 U.S. 489, at page 492, 52 S.Ct. 230, 
231, 76 L.Ed. 416, the following language is found: 

“It is true that where the terms of a policy are of doubtful meaning, that 
construction mest favorable to the insured will be adopted. Mutual Life Ins. 
Co. v. Hurni Co., 263 U.S. 167, 174, 44 S.Ct. 90, 68 L.Ed. 235, 31 A.L.R. 102; 
Stipcich v. Insurance Co., 277 U.S. 311, 322, 48 S.Ct. 512, 72 L.Ed. 895. This 
canon of construction is both reasonable and just, since the words of the policy 
are chosen by the insurance company; but it furnishes no warrant for avoiding 
hard consequences by importing into a contract an amiguity which otherwise 
would not exist, or, under the guise of construction, by forcing from plain 
words unusual and unnatural meanings. 

“Contracts of insurance, like other contracts, must be construed according 
to the terms which the parties have used, to be taken and understood, in the 
absence of ambiguity, in their plain, ordinary, and popular sense. Imperial 
Fire Ins. Co. v. Coos County, 151 U.S. 452, 462, 463, 14 S.Ct. 379, 38 L.Ed. 231. 
As long ago pointed out by this court, the condition in a policy of life insurance 
that the policy shall cease if the stipulated premium shall not be paid on or 
before the day fixed is of the very essence and substance of the contract, 
against which even a court of equity cannot grant relief. Klein vy. Insurance 
Co., 104 U.S. 88, 91, 26 L.Ed. 662; New York Life Ins. Co. v. Statham, 93 U.S. 
24, 30, 31, 23 L.Ed. 789; Pilot Life Ins. Co. v. Owen (C.C.A.) 31 F.(2d) 862, 866. 
And to discharge the insured from the legal consequences of a failure to comply 
with an explicitly stipulated requirement of the policy, constsituting a condition 
precedent to the granting of such relief by the insurer, would be to vary the 
plain terms of a contract in utter disregard of long-settled principles.” 

In Williams vy. Union Central Life Ins. Co., 291 U.S. 170, at page 180, 54 S.Ct. 
348, 352, 78 L.Ed. 711, 92 A.L.R. 693, Mr. Chief Justice Hughes, in delivering the 
opinion of the court, said: “As there is no ambiguity in the provisions under 
consideration, there is no occasion for resort to the familiar principle that 
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equivocal words should be construed against the insurer. While it is highly 
important that ambiguous clauses should not be permitted to serve as traps for 
policyholders, it is equally important, to the insured as well as to the insurer, 
that the provisions of insurance policies which are clearly and definitely set 
forth in appropriate language, and upon which the calculations of the company 
are based, should be maintained unimpaired by loose and ill-considered interpre- 
tations.” 

[6, 7] Our conclusion is that it was the intention of the parties to the 
contract of insurance between the insurer and the mortgagee that the suspension 
clause of the policy should be effective as to the mortgagee if it, upon demand, 
failed to pay an installment of premium which was in default; and that this 
intention was expressed in appropriate language and was binding upon the 
mortgagee. We do not regard the language of the second paragraph of the 
mortgage clause as in any way militating against this conclusion. That para- 
graph not only required the mortgagee to notify the insurer of any change of 
ownership or occupancy or increase of hazard coming to its knowledge, but also 
required it to pay a premium for any such increase in hazard, and further 
provided that “otherwise this policy shall be null and void.” It is to be noted 
that the first paragraph of the mortgage clause refers to acts or neglects of the 
mortgagor which, by the terms of the policy, impair the insurance. The second 
paragraph refers to an act of the mortgagee which it is agreed shall render the 
policy null and void. There was no necessity for stating in the first paragraph 
of the mortgage clause what effect an act or neglect of the mortgagor should 
have upon the insurance granted, since that was covered by the policy itself. 
The second paragraph adds a provision relating solely to the effect of an act 
of the mortgagee not referred to in the policy. 

[8] There is no merit in the contention of the mortgagee that the letters 
written to it by the insurer, demanding payment of premiums in default, con- 
stituted a practical construction of the contract of insurance contrary to that 
which the insurer now contends for. By the fourth paragraph of the letter of 
June 20, 1932, the insurer waived a suspension of the insurance for ten days 
from the time that the mortgagee received the letter. The letter of June 19, 
1933, demanded of the mortgagee the payment of the premium then in default, 
and contained no waiver of suspension. Both of these letters were consistent 
with the claim of the insurer that a failure by the mortgagee to pay a defaulted 
premium would work a suspension of the insurance. 

[9] The answer to the contention of the mortgagee that, in order to escape 
liability to it, the insurer was required to cancel the insurance, is that the 
coniract did not so provide. Ordinarily an insurer only cancels a policy upon 
a risk which it no longer desires to insure. There is nothing to indicate that 
this risk was of that character. It is a fair inference that the insurer was 
willing to carry this insurance at all times, provided (meaning on condition) 
that the premiums were paid. The failure of the insurer to cancel the policy 
and its retention of the premium note so indicate. 

The mortgagee in this connection stresses the case of Prudential Ins. Co. of 
America v. Franklin Fire Ins. Co., 180 S.C. 250, 185 S.E. 537, which it regards as 
directly in point. In that case the mortgagee sought to recover for a fire loss 
which occurred while premiums were in default. The insurer had written a 
letter to the mortgagee less than a month before the fire, demanding payment 
of the premium installment then past due. Payment was not made. The court 
held that the proviso in the mortgage clause requiring the payment of premiums 
by the mortgagee in the event the mortgagor failed to pay them constituted a 
condition, and that failure to comply therewith gave the insurer the right to 
cancel the policy; but held that the insurer had given no notice of cancellation, 
and that the policy was therefore still in force at the time of the loss. No 
question of the applicability of a suspension clause of the policy was there 
involved, and there is nothing to show that the policy which that court was 
considering contained any such clause. That case would be directly in point 
on the question of cancellation (were that question presented) if the policy in 
suit here contained no suspension clause. 


{10] 2. The retention of the premium note by the insurer could not, under 
the circumstances of this case, constitute a waiver of the default of the mortgagee 
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in the payment of premiums, for the reason that such retention was not incon- 
sistent with the insurer’s claim that the default of the mortgagee worked a 
suspension of the insurance. The insurer had a right to hold the note without 


accelerating its maturity, and to accord to the mortgagor and to the mortgagee 


an opportunity to revive the insurance by paying the premium installments 


which were in default. az 

[11, 12] 3. Whether the premium note was admissible in evidence we need 
not determine. The trial court could not have committed prejudicial error in 
receiving it. No jury was present, and, on appeal in such a case, it will always be 


presumed by this court that the trial court considered only the lawful evidence 


in the case. Anderson v. United States (C.C.A.8) 65 F.(2d) 870, 872; United 
States v. National Bank of Commerce of Seattle (C.C.A.9) 73 F.(2d) 721, 724, 


725. Moreover the record here shows that the court below based its conclusion 
entirely upon the mortgage clause and the policy of which it formed a part. 
Our conclusion is that the mortgagee’s failure to pay the installment of 


premium which was due on June 1, 1933, upon demand, constituted a breach of a 


condition, which had the effect of automatically suspending the insurance as to 


the mortgagee; that the insurance therefore was not in force at the time of the 
loss: and that there has been no waiver of the mortgagee’s default by the insurer. 
The judgment is affirmed. 


FORT ATKINSON LOAN & INVESTMENT CO. v. MERCHANDISE BANK 


& TRUST CO, OF CHICAGO, ILL. 


FORT ATKINSON MORTGAGE LOAN & INVESTMENT CO. v. 
MYERS. Nos. 6116, 6117. 
Circuit Court of Appeals, Seventh Circuit. May 12, 1937. 
89 Federal Reporter (2d) 942. 


2, RELEASED MORTGAGE. Mi ; a 
Release of chattel mortgage held sufficient consideration for mortgagor's assign- 


ment of fire insurance policies to mortgagee, notwithstanding chattel mortgage was 
not recorded, since mortgage was good as between parties. 

(For other cases, see Insurance, Dec. Dig. § 210.) 

Appeals from the District Court of the United States for the Eastern District 
of Wisconsin; Ferdinand A. Geiger, Judge. 


Interpleader actions against the Merchandise Bank & Trust Company of Chi- 


‘ ‘ . ‘ ‘ ‘ 
cago, Ill, and others, including the Fort Atkinson Loan & Investment Company, 
and against Peter J. Myers, as trustee, and others, including the Fort Atkinson 
Mortgege Loan & Investment Company. From decrees awarding the funds in the 
one case to the Merchandise Bank & Trust Company of Chicago, Hl., and in the 
other case to Peter J. Myers, as trustee, the Fort Atkinson Loan & Investment 


Company appeals. 

Affirmed. a 

Sheldon Vance, of Port Atkinson, Wis., and Robert M. Rieser and C. G 
Mathys, both of Madison, Wis., for appellant. . 

George B. Skogmo, of Milwaukee, Wis., and Samuel P. Myers, of Racine, 
Wis., for appellee Myers. ‘ : ; 

Abner Goldenson and Thomas P. Riordan, both of Chicago, Ill, for appellee 
Merchandise Bank & Trust Co. 

Before Evans, Sparks, and Major, Circuit Judges. 

Mayor, Circuit Judge. 

These are appeals from decrees of the District Court entered in interpleader 
actions commenced under subsection (26), section 41, title 28 of the United States 
Code (28 U.S.C.A. § 41(26). The plaintiffs were insurance companies and they 
paid into court the proceeds of certain fire insurance policies, making all claimants 
to such proceeds, defendants. In case No. 6116 the funds involved in this appeal 
were awarded to the appellee Merchandise Bank & Trust Company, and in No. 
6117 the funds involved were awarded to the appellee Peter J. Mvers, as trustee. 
Both causes of action arise from the same or similar situations, were argued 
together in this court, and may properly be disposed of in one opinion. 

The E. R. Peacock Company, one of the defendants in the interpleader suits, 
was a producer and wholesale dealer in onion sets and other farm products, with 
its principal place of business in the town of Somers, Kenosha county, Wis. It 
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stored such products with the Racine-Kenosha Warehouse Company, a Wisconsin 
corporation licensed and operated as a public warehouse under authority of the 

" in IMs nthe ins : : . » at 
state of Wisconsin. The latter company in compliance with the requirements of 
the statute issued to its customers its negotiable warehouse receipts for products 
stored with it. On April 8, 1935, the said warehouse was completely destroyed by 
fire as well as most of the contents. 

On or about November 1, 1934, the E. R. Peacock Company negotiated a loan 
with appellant Fort Atkinson Mortgage Loan & Investment Company in the sum 
of $19,575 represented by twenty-five notes in the amount of $750 each, which 
money was to be obtained from the loan company as was needed by the borrower 


in the conduct of its business. At the time money was advanced on said notes, 
with the exception hereinafter noted, they were each collateralized by a warehouse 
receipt issued by said warehouse company to the E. R. Peacock Company, repre- 
senting a certain lot of onions stored in said warehouse and indorsed by the Pea- 
cock Company to the loan company. When the onions under twenty-one of the 


warehouse receipts were stored, they were specifically insured in the amounts of 
$750 each, with the exception of two lots, one of which was insured for $1,000 and 


the other for $600. Each of the policies insured a particular warehouse receipt 
and contained a loss payable clause in favor of the loan company. No loans were 
advanced until a warehouse receipt and insurance policy were lodged with the loan 
company. The sum of $3,000 was first loaned on four of the twenty-five notes 


without warehouse receipts or special insurance secured by a junior chattel mort- 
gage on certain property, which is here immaterial inasmuch as the proceeds from 
the property mortgaged was not sufficient to pay a prior mortgage. Eighteen of 
such receipts with the insurance thereon were in effect at the time of the fire, and 
the proceeds of such insurance has been paid to the loan company. It seems when 
onions represented by warehouse receipt were removed or the lot broken, it was 
necessary to surrender the receipt and the policy covering such receipt, and at the 


time of the fire three of such receipts had been surrendered and the insurance can- 


celed. The receipts thus withdrawn were No. 53, 62, and 63, a portion or all of 
which onions had been disposed of by the Peacock Company and a part of the 
proceeds remitted to the loan company. 

Parties other than the Peacock Company, who are not parties to these appeals, 
their claims having been settled, had onions and products stored in the warehouse 


at the time of the fire upon which receipts had been issued, except Peter J, Myers, 


° < ‘ . : * 
as trustee for the Somers Farms Company, and one Fred Schultz, appellee in No. 
6117, who had delivered onions to the Peacock Company at the warehouse, the 
former in the value of $789.25, and the latter in the value of $1,335.37, both with 
the agreement that title did not pass until they were paid for, all of which were 
destroyed in the fire without payment having been made. The Peacock Company 
had property of its own destroyed by the fire. 


At the time of the fire there was in effect, other than that above referred to, 


three policies of insurance in which the Peacock Company was named as the insured 
and which contained no loss payable clause in favor of the loan company; and it 
is the proceeds of two of these policies involved in No. 6116 and the proceeds of 
the other policy involved in No. 6117, These policies are referred to as providing 
general insurance as distinguished from the policies in which certain specified 
warehouse receipts were insured. Referring to the property insured, they contain 
the following provision: 

“This item shall also cover such stock held in trust or on commission or sold 
but not delivered.” 

Also this provision: d 

“No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity unless all the requirements of this policy 
shall have been complied with, nor unless commenced within 12 months next after 
the fire.” 

\t the time of the fire the Peacock Company was indebted to the Merchandise 
Bank & Trust Company of Chicago, Ill, in the sum of $9,243.64, which at that 
time was secured by an unrecorded crop mortgage. On the same day as the fire 
Peacock assigned to said bank all title and interest in two of the policies, the pro- 
ceeds of which are here involved, and the unrecorded crop mortgage so held by 
the hank was released. The policies were delivered at the time of the assignment, 
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and it is the proceeds of such policies which the District Court decreed should be 
paid to the bank. 

On April 15, 1935, the Peacock Company likewise assigned all right, title, and 
interest in the policy involved in No. 6117 to Peter J. Myers, as trustee, for the 
benefit of the Somers Farms Company in the amount of $789.25 and Fred Schultz 
in the amount of $1,335.37 representing the stipulated value of the onion sets 
destroyed in the fire, the title to which remained in said parties; and it is the pro- 
ceeds of this policy which the District Court decreed paid to said trustee. 

While numerous questions of law and fact are raised by appellant in cach of 
these cases, it is our judgment that only two of such questions need be considered 
First, it is the contention of the appellant that a portion of the onions represented 
by warehouse receipts No. 53, 62, and 63, heretotore referred to, of the value of 
$3,559.70 and a certain lot of onions shipped to Louisville, Ky. (for some reason 
returned), represented by receipt No. 2 of the value of $1,958.51 were destroyed 
in the fire, and that said onions, by reason of trust receipts and the contract between 
appellant and the Peacock Company, were held by the latter in trust, and that by 
reason of the provisions in the policies as above quoted it was entitled to share in 
the funds in question; second, that the assignment of the policies made in each 
case are void for the lack of consideration and therefore appellees are entitled to 
nothing more than their pro rata share of the funds in question. 

{1, 2] The District Court expressly found that the onions in question were not 
in the warehouse at the time of the fire and that the assignment by the Peacock 
Company to each of the appellees were for a valuable consideration and without 
notice of any claim by the appellant to such fund. The law is well settled that 
such findings by the court below will not be disturbed here, if there is any evi- 
dence to sustain them. As to the assignment to the bank, there is evidence that a 
chattel mortgage held by the bank was released and while such mortgage was not 
recorded, it was good as between the parties and its release was sufficient consider- 
ation, There is also evidence from which it may reasonably be inferred that the 
bank promised the Peacock Company at the time of the assignment an additional 
loan, and such loan was actually made a few days later. The consideration for 
the Myers assignment is more difficult to determine. However, the parties stip- 
ulated at the trial that the title to the onions held by him as trustee remained in 
him, and that they were actually in the warehouse and destroyed in the fire. 
In the conclusion we have reached as to appellant’s other contention, we are of the 
opinion that appellant is in no position to raise the question of want of consider- 
ation as to either of these assignments. 

[3] After a careful investigation of the record, we reach the conclusion that 
there was evidence to justify the court below in finding that the onions in contro- 
versy were not in the warehouse at the time of the fire. True, the evidence on 
this question is somewhat confusing and uncertain, but in view of all the facts and 
circumstances it is just as reasonable to conclude they were not there as that the) 
were. In fact, we gather the very distinct impression that the claim of appellant 
as to the proceeds here involved was mostly an after thought. In a letter from 
appellant to the bank a few days after the fire, it was indicated it relied only on 
policies of insurance which it then held, which, of course, did not include those in 
question. When the proof of loss was first made by the Peacock Company, it 
made no reference in its list of goods destroyed in the fire of the onions on which 
appellant now bases its claim. Other than some general correspondence which 
appellant carried on with the insurance companies, there is nothing to indicate that 
it made any serious claim to any portion of the proceeds from the policies involved 

Appropriate suits were commenced by the appellee in each case a few days 
before the expiration of twelve months after the fire to recover on said policies, 
a compromise settlement was effected in each case, and the amounts agreed upor 
were about to be paid to appellees when, for some reason not here important, the 
insurance companies deemed it advisable to file the suits of interpleader and pay 
the proceeds into court. To these actions appellant filed his cross-complaint and 
for the first time made any legal effort to recover. From what has been said, it 
is apparent if it had not been for the legal actions instituted by appellees within the 
twelve months’ provision contained in said policies, as above quoted, there would 
be no funds here to litigate. While the non-action on the part of appellant is onl) 
a circumstance, yet it lends support to the conclusion reached by the District Court 
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that appellants had no interest in or claim to the proceeds of the insurance in ques- 
tion. 
The decrees of the District Court are, therefore, affirmed. 


BASS v. FARMERS MUT. PROTECTIVE FIRE INS. CO. OF SAN 
JOAQUIN COUNTY et al. Civ. 5619. 
District Court of Appeal, Third District, California. May 13, 1937. 
68 Pacific Reporter (2d) 302. 
1. CONCEALMENT 


Where insured, in applying for insurance, deliberately conceals facts or 
states what is untrue, recovery on policy is barred; but, where insured in good 
faith states to insurer’s representative true conditions of affairs, untrue recorda- 
tion by agent will not work to the detriment of insured. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

2. INSURABLE INTEREST. 

Where insured stated to fire insurer’s agent that she owned undivided half- 
interest in realty and life estate in remainder, with fee vesting in her children, 
agent represented that duty rested on insured to insure property, and prepared 
application representing that insured’s title was sole and unconditional an? 
unencumbered, and policy was issued and twice renewed, such misrepresentation 
in application and similar misrepresentation in proof of loss held not to avoid 
policy, since insured had insurable interest, and relied on representation of 
agent and on renewals of policy (St.1935, p. 503, §§ 281, 282; Civ.Code, §§ 2546, 
2547). 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 

4. ARBITRATION. 

In action on fire policy, insurer’s denial of any liability held to waive pro- 
visions of policy requiring arbitration as to amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 576[2].) 

5. WAIVER. 

In action on fire policy providing that parties should determine amount of 
loss by arbitration, insurer waived defense of failure to submit loss to arbitra- 
tion by neglecting to plead such failure. 

(For other cases, see Insurance, Dec. Dig. § 640[5].) 

6. OVER INSURANCE. 

Purpose of provision of fire policy limiting recovery to three-fourths of value 
of insured property is to protect insurer by removing temptation from insured 
to carry full value on property and then to cause it to be burned. 

(For other cases, see Insurance, Dec. Dig. § 501.) 

7. OVER INSURANCE. 

Provision of fire policy limiting coverage to three-fourths of value of property 
insured was inapplicable where amount of loss was far below value of property, 
since such provision was intended to prevent burning of property by insured. 

(For other cases, see Insurance, Dec. Dig. § 501.) 

Appeal from Superior Court, San Joaquin County; M. G. Woodward, Judge. 

Action by Mrs. Otto Bass against the Farmers Mutual Protective Fire Insur- 
ance Company of San Joaquin County and others. From a judgment for 
plaintiff, named defendant appeals. 

Affirmed. 

Langdon & Tope, of Stockton, for appellant. 

Foltz, Rendon & Wallace, of Stockton, for respondent. 

Mr. Presiding Justice PULLEN delivered the opinion of the court. 

This is an appeal from a judgment entered against appellant insurance com- 
pany for damages by fire to a dwelling and its contents. The policy was issued 
October 3, 1930, and the fire occurred on April 4, 1933. It is undisputed all the 
personal property belonged solely to respondent and was unincumbered. If 
regard to the real property it appears that respondent had title in fee to an 
undivided one-half interest and a life estate in the remaining one-half, the fee 
vesting in her minor children. 
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Some time in 1924 J. C. Burson, an agent of, and authorized to write 
insurance for, the appellant, came to the home of Mrs. Bass, then Mrs. Aldridge, 
and told her it was time to renew a policy for fire insurance on the buildings and 
contents situated on property. He asked her if she owned the real property and 
she told him she owned one-half in fee and in the other one-half she had a life 
estate. He then told her the duty rested upon her to reinsure the property if 
she wished to protect her interest and the interest of her minor children. He 
then filled out the renewal application upon which the policy was issued, which 
she signed, and which contained the following representations: “What title have 
you? A. Deed. Is your property encumbered? A. No. How much do you 
own? A. Fifteen acres.” 

Owing to the peculiar form of the deed, both Burson and Mrs. Bass could 
have honestly misunderstood the effect of that instrument. The children were 
not made parties to the deed. After the description of the property conveyed 
was inserted, “An undivided one-half of said land to said party of the second part 
in fee simple, and an undivided one-half thereof to said second party for and 
during the term of her natural life, and then at her death the remainder over in 
fee simple to * * * children of said parties.” 

Burson, the agent, came in 1927 and again in 1930 and renewed the insurance. 
On the last occasion at least the application was entirely filled out when pre- 
sented to respondent and she merely signed her name thereto. Each of these 
renewal applications showed that the property was unincumbered and that title 
was vested in the applicant as owner. 

In the proof of loss filed after the fire, respondent, in answer to a question 
as to her interest in the land upon which the building stood, again stated she 
owned the same in fee simple, without encumbrances. The company claim that 
after the fire they discovered for the first time that respondent did not own the 
insured lands in fee, and that the land was encumbered, and refused to pay 
the claim. Thereupon this action was commenced wherein plaintiff sued for 
the loss and damage sustained. 

The principal point relied upon by appellant is that the policy was void by 
reason of the misstatement of the facts contained in the application for the 
insurance and in the proof of loss. In this connection the policy provides: 

“Matters Avoiding Policy. This entire policy shall be void; (a) if the insured 
has concealed or misrepresented any material fact or circumstance concerning 
this insurance or the subject thereof; or (b) in case of any fraud or false 
swearing by the insured touching any matter relating to this insurance or the 
subject thereof, whether before or after the loss. * * * 

“Unless otherwise provided by agreement indorsed hereon or added hereto 
this entire policy shall be void, (b) if the interest of the insured be other than 
unconditional and sole ownership, or (c) if the subject of insurance be a building 
on ground not owned by the insured in fee simple.” 

The court found that plaintiff stated to the soliciting agent that she had a 
qualified ownership in the property. She explained to him, so the court found, 
that she and her husband, Aldridge, were divorced, and that she owned one-half 
in her own right and had a life estate in the remaining half. Mr. Burson, the 
agent, then said: “Well, all the children are under age and it is up to you to 
insure and keep all buildings insured. You are the one to insure them if you 
want them insured.” 

The policy was then written with respondent as beneficiary, and was on two 
subsequent occasions renewed upon the same information. 

[1] The rule is clear that where an applicant delibrately conceals facts or 
states what is untrue to the insurer, the insured, in case of loss, cannot then 
recover, but the rule is otherwise where the insured in good faith states to the 
representative the true conditions of affairs, and the agent otherwise enters 
the information upon the application. Under such circumstances the untrue 
recordation by the agent will not work to the detriment of the applicant. 

In Cooley’s Briefs on the Law of Insurance, vol. 3, p. 2594, it is said: “From 
an examination of the cases the following propositions may be regarded as 
established by the weight of authtority: Where the insured, in good faith, makes 
truthful answers to the questions contained in the application, but his answers, 
owing to fraud, mistake or negligence of the agent filling out the application, are 
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incorrectly transcribed, the company is estopped to assert their falsity as a 
defense to the policy. The acts of the agent, whether he is a general agent 
with power to issue policies, a soliciting agent, or merely medical examiner for 
the company, are in this respect the acts of the company, and he cannot be 
woweee as the agent of the insured, though it is so stipulated in the application 
or policy. 

In Menk v. Home Ins. Co., 76 Cal. 50, 14 P. 837, 839, 18 P. 117, 9 Am.St.Rep. 
158, construing a policy of fire insurance, it is said: “The only point in the offered 
testimony was that if the agent, knowing all the essential facts, made out the 
application for plaintiff, the company cannot take advantage of defective state- 
ments cuntenel in it as not complying with the requirements of the company; 
nor would misstatements be fatal to the claim of plaintiff, which the agent well 
knew to be false, when he made out the application, received the money of the 
applicant, and issued the policy. The tenancy of the decisions is plainly to hold 
all those conditions waived which, to the knowledge of the agent, would make 
the policy void as soon as delivered. Otherwise the company would knowingly 
receive the money of the applicant without value returned, and the whole 
transaction would be a palpable fraud.” 

In the case of Lyon v. United Moderns, 148 Cal. 470, 83 P. 804, 4 L.R.A.(N.S.) 
247, 113 Am.St.Rep. 291, 7 Ann.Cas. 672, this same principle was invoked and 
held that the insurer was estopped to assert the falsity of the answers given by 
the assured if he in good faith made truthful answers to the questions contained 
in the application, but the answers, either due to fraud, negligence, or mistake of 
the agent of the company filling them out, were incorrectly transcribed. 

In the case of State Mutual Insurance Co. v. Green, 62 Okl. 214, 166 P. 105, 
108, L.R.A.1917F, 663, the insured told the agent that the record title to the 
premises was in her husband, but that as a matter of fact the title was in their 
homestead, and asked insurance in her own name. She was told by the agent 
that such circumstance made no difference and she could insure the property 
in her name. In answer to the question, “Have you title to the premises by 
warranty deed,” the agent wrote “yes” after the answer. The court cited 
Vance on Insurance, p. 304, to the effect that “any information material to the 
transaction either possessed by the agent at time of transaction or acquired by 
him before its completion is deemed to be the knowledge of the principal, * * * 
even though in fact the knowledge is not communicated to principal at all.” 

In Phipps v. Union Mutual Ins. Co., 50 Okl. 135, 150 P. 1083, it was held that 
although ordinarily a mere soliciting agent had no authority to waive any of the 
terms or provisions of the contract of insurance, yet if by a course of conduct 
he was clothed with power in taking the applications and procuring the company 
to issue policies thereon, and to do anything necessary to take the application, 
he had the right to fill it out and it was his duty to do so honestly. 

In Allen v. Phoenix Assur. Co., 12 Idaho, 653, 88 P. 245, 8 L.R.A.(N.S.) 903, 
10 Ann.Cas. 328, the court, to the same effect, held that if “the insured truthfully 
and correctly stated the nature and condition of his title in making his applica- 
tion for insurance, he will not be precluded from recovering in case of loss on 
account of a contrary statement as to title inserted in the policy.” 

In Wheaton v. North British, etc., Co., 76 Cal. 415, 18 P. 858, 9 Am.St.Rep. 
216, it was held that where an agent undertakes to prepare the application for 
the insured, he will be regarded in doing so as the agent of the insurance com- 
pany, and not of the insured, and any misstatements therein of which the insured 
is ignorant, will not be fatal to the policy. 

[2] It is true that plaintiff, after the fire and in the proof of loss, in her 
own handwriting represented that no one other than herself had any interest in 
the land described in the policy. That, of course, was not a fact, but we may 
assume that relying upon what had been previously told her by the agent and 
the renewal of the policy on two separate occasions over a period of several 
years, that the interest of the children was not material and that she had an 
insurable interest in her own right she answered the question as she did. We 
believe, therefore, that as to the misstatements in the application for the insur- 
ance and also in the proof of loss, that under the circumstances the policy was 
not void by reason thereof. Conceding that plaintiff’s interest was not that of 
a sole and unconditional owner, she did nevertheless have an insurable interest 
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in the property. Sections 281, 282, Insurance Code (St.1935, p. 503 [sections 2546 
and 2547, Civ.Code]); Breedlove v. Norwich, etc., Ins. Society, 124 Cal. 164, 56 
P. 770; Sharp v. Scottish Union, etc., Co., 136 Cal. 69 P. 253, 615. 

Another point urged by appellant is that the proof of loss was filed for $600 
as damage to the residence and $90 as damage to the personal property. When 
the loss was not paid upon demand a suit was filed in the sum of $1,200.84 as 
representing the amount of loss and damage sustained. After trial the court 
awarded as damages the sum of $759.54, some $69 more than the amount claimed 
in the proof of loss. 

[3] Appellant now claims that the demand of plaintiff was limited by her 
claim for loss. We do not believe, however, that the parties were bound by the 
proof of loss, where the claim was rejected in its entirety and the parties forced 
to submit their differences to a court for determination. The principal object, in 
the policy in question, in requiring the claimant to state the amount of damage 
in the proof of loss, was that under the by-laws the amount of loss claimed deter- 
mined the method of adjustment. If the loss claimed was under $1,500 the presi- 
dent and secretary of the company were authorized to make an adjustment, but if 
the loss was over $1,500 the board of directors were given that responsibility. In 
any event, the proof of loss constituted no more than prima facie evidence of 
loss and there was ample evidence adduced at the trial to support the finding of 
the court for an amount in excess of the amount specified in the proof of loss. 

[4] The policy also provided that, “if there is a failure of the parties to agree 
on such damage they shall submit the question of the amount of such loss to 
arbitration”. The question here, however, is not merely one of failure to agree 
on the amount of damage, but is a denial on the part of the company of any and 
all responsibility, repudiating the policy and rejecting the claim in its entirety, 
which act was a waiver of the provisions of the policy respecting arbitration. 

[5] Furthermore, defendant waived the defense of failure to submit the loss 
to arbitration by neglecting to plead such failure. In Jacobs v. Farmers’ Mutual 
Ins. Co., 5 Cal.App. (2d) 1, 41 P.(2d) 960, an arbitration provision identical to 
the one here under consideration was there before the court, and it was there 
held such a defense must be specially pleaded or it was waivd. 

In Farnum v. Phoenix Ins. Co., 83 Cal. 246, 23 P. 869, 17 Am.St.Rep. 233, 
it was held a denial of liability constituted a waiver of the arbitration clause, 
unless, as in Clogston v. Schiff-Lang Co., Cal.(2d) 414, 41 P.(2d) 555, the 
policy required that “all differences” be submitted to arbitration. 

[6, 7] The policy further provided “no insurance attaches in excess of three- 
fourths of the actual cash value,” and “that the insurance asked for does not 
exceed seventy-five per cent of the cash value of each item thereof.” The purpose 
of such provision is to protect the insurer by removing temptation from the insured 
to carry full value on the property and then cause it to be burned. McCollough 
v. Home Ins. Co., 155 Cal. 659, 102 P. 814, 18 Ann.Cas. 862. This reasoning, 
however, would apply only where there was a total loss in the property insured 
but where, as here, the amount of the loss was far below the value of the property, 
we can see’ no reason for the application of this provision. In the cases cited by 
appellant an examination reveals that the court was in each, considering the ques- 
tion of total loss where they applied similar provisions of a policy 

In the consideration of this cause we have not overlooked the decision of this 
court in the recent case of Wilson v. Maryland Casualty Co. of Baltimore, 65 
P.(2d) 903, but a consideration of the facts in that case show that the circum- 
stances involved herein are readily distinguishable, and therefore that the Wilsor 
Case cannot be considered as controlling. 

The judgment appealed from is affirmed. 

We concur: Thompson, J.; Plummer, J. 
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COMMERCIAL UNION FIRE INS. CO. OF NEW YORK v. WADE et al. 
No. 15350. 
Appellate Court of Indiana, in Banc. June 14, 1937. 
8 Northeastern Reporter (2d) 1009. 
MORTGAGE. 

In action by insured on fire policy containing provision that any loss was pay- 
able to mortgagee as his interest in property might appear, mortgagee, who was 
made party defendant and filed answer admitting allegations of complaint, was 
entitled to proportionate share of insurer’s liability notwithstanding his failure to 
file affirmative pleading or prayer for affirmative relief, since judgment was bar 
to any further right mortgagee might assert. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. PARTIES. 

In action by insured on fire policy containing provision that any loss was pay- 
able to mortgagee as his interest in insured property might appear, insurer was 
entitled to have mortgagee made party to action, either plaintiff or defendant, so 
that rights could be adjudicated in one proceeding. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

3. PARTIES. 

In action by insured on fire policy containing provision that any loss was pay- 
able to mortgagee as his interest in insured property might appear, mortgagee was 
“necessary party” to litigation and entitled to have his respective interest deter- 
mined, whether it was severable or otherwise. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

5. BURDEN OF PROOF. 

In action by insured on fire policy, insured had burden of proving full com- 
pliance with all provisions of policy to be performed by him. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

6, APPRAISAL, 

In action by insured on fire policy, court properly admitted written request 
by insured for appraisal of loss, where policy provided for appraisaf in event of 
disagreement as to amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 662[2].) 

Appeal from Warrick Circuit Court; Union W. Youngblood, Judge. 

Action by John Wade against the Commercial Union Fire Insurance Company 
of New York, wherein Charles L. Mason was made a party defendant. From an 
adverse judgment the Commercial Union Fire Insurance Company of New York 
appeals. 

Affirmed. 

Wm. L. Mitchell, of Evansville, for appellant. 

Ely & Corn, of Petersburg, for appellees. 

LAYMON. Presiding Judge. 

This is an action instituted by the appellee John Wade against the appellant, 
the Commercial Union Fire Insurance Company of New York, and appellee Charles 
L. Mason to recover on a policy of fire insurance issued by appellant to appellee 
Wade for the loss by fire of a dwelling house and certain personal property belong- 
ing to Wade. Attached to and made a part of the insurance policy was a “stand- 
ard mortgage clause,” which provided that the loss or damage to the residence, if 
any, under said policy, was payable to appellee Mason, as his interest might appear 
by reason of being the holder of a mortgage on said property executed by Wade 
to Mason. The complaint, which was in one paragraph, set out the policy of insur- 
ance and charged liability against appellant in favor of appellee Wade. In addition 
thereto, said complaint alleged “that the defendant Charles L. Mason holds a valid 
and subsisting mortgage on said property, and that the amount now due the said 
defendant Charles L. Mason thereon, principal and interest, is the sum of $533.33,” 
and prayed for judgment against the appellant for the entire sum due under the 
policy and that the court apportion the amount of said judgment between appellee 
Nade and appellee Mason, by paying to said appellee Mason the amount of his 
mortgage debt on said property. Appellee Mason was made a party defendant 
and filed an answer admitting all of the allegations of the complaint. Appellant 
filed a verified answer in general denial. A trial by the court and jury resulted 
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in a verdict in‘favor of appellee Wade in the sum of $950.68. Interrogatories were 
submitted to the jury and the answers thereto were returned with the general 
verdict. In the answers to the interrogatories, the jury specifically found the amount 
of the damages to the personal property to be $150 and the damages to the dwelling 
house to be $725 and awarded interest on such amounts. Appellant moved for 
judgment on the interrogatories and answers thereto, which motion was overruled, 
and judgment was rendered on the verdict. In the rendition of the judgment, the 
court apportioned the amount, awarding to appellee Mason the amount of his mort- 
gage debt and the balance to appellee Wade. Appellant unsuccessfully objected to 
the rendition of this judgment and filed its motion for a new trial, which motion 
was also overruled. A motion to modify the judgment followed, was overruled, and 
this appeal was then perfected, the appellant assigning as error the ruling on 
each of the aforesaid motions. The grounds set out in the motion for a new trial 
are: The verdict is not sustained by sufficient evidence and is contrary to law; 
error of the court in admitting into evidence Exhibit 3; error of the court in the 
giving and refusal of certain instructions; error in the assessment of the amount of 
recovery, the amount being too large; and error in overruling the motion to modify 
the judgment. In the presentation of all of the assigned errors, except as to the 
admission into evidence of Exhibit 3, appellant questions the right of appellee Mason 
to recover the amount of his mortgage debt without filing any affirmative pleading 
or any prayer for affirmative relief. 

Appellant concedes that the mortgagee is a necessary party to the action, and, 
when made a party, either plaintiff or defendant, is bound and concluded by the 
event of the suit. Nowhere does appellant show that harm resulted from any 
of the adverse rulings of the court or from the amount of liability as fixed by the 
verdict or on account of such amount being apportioned between the mortgagee 
and mortgagor. The amount of the mortgage debt owing to appellee Mason was 
stipulated by the parties as a part of the evidence in the cause, and the amount so 
stipulated was the amount apportioned by the court in its judgment. Appellant 
contends that although it was liable under the terms of the policy for the amount 
so found by the jury, appellee Mason was not entitled to his proportionate share 
of such liability, due to his failure to file any. affirmative pleading or prayer for 
affirmative relief. 


[1-4] Appellee Mason was made a party defendant and appeared and filed an 
answer. It is evident that he would be bound by the event of the suit and that 
the judgment rendered would be a bar to any further right or interest which he 
might assert under and by virtue of the policy and on account of the loss sustained 
thereunder. Obviously, appellant was in no manner harmed by the failure of 
appellee Mason to file a pleading asking for affirmative relief, It may further be 
pointed out that the complaint, so far as the allegations thereof pertain to the 
mortgage, stated an issuable matter only as between appellee Wade and appellee 
Mason. Under the circumstances, appellant was entitled to have the mortgagee 
made a party to the action, either plaintiff or defendant, in order that the rights 
of the mortgagee might be adjudicated in the one proceeding so that the insurer 
would not be subjected to the expense, annoyance, and hazard of another action. 
Whether or not the mortgage clause in the policy makes and renders the contract 
severable as to the respective interests of the mortgagor or owner and the mort- 
gagee and affords each a right or cause of action to the extent of his respective 
interest is immaterial in so far as it affects the merits of this appeal. The mort- 
gagee was a necessary party to the litigation and was entitled to have his respective 
interest determined, whether the interest be severable or otherwise. A reversal 
of the cause would afford appellee Mason the right to file an affirmative pleading, 
and, in all probability, upon a retrial the same result would be reached. From 
the entire record, we are led to the conclusion that a correct result was reached 
and substantial justice done between the parties. Under such circumstances, it 1s 
not within our province to reverse the judgment of the lower court. Section 2-3231, 
Burns’ 1933, section 505, Baldwin’s Ind.St.1934. 

[5-6] Appellant contends that the court erred in the admission into evidence 
of Exhibit 3 which was a written request for an appraisal of the loss sustained. 
Appellee Wade had the burden of proving full compliance with each and all of the 
provisions of the policy on his part to be performed. The policy provided for an 
appraisal in the event of disagreement as to the amount of the loss, and we think, 
under the issues, that there was no error in the admission of the exhibit. 
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No reversible error being presented, the judgment of the lower court is in all 
things affirmed. 


CORDER v. MICHIGAN MUT. HAIL INS. CO. No. 62. 
Supreme Court of Michigan. May 21, 1937. 
273 Northwestern Reporter 320. 
1. REFORMATION. 


Court properly reformed hail insurance policy by changing number of section 
of land on which insurance was to apply, where insured and solicitor had stood on 
such section when insurance was discussed, but policy, because of confusion in 
description, described another section on which insured had no crop. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

2, APPRAISAL. 

By-laws of hail insurance company providing that, on failure of parties to 
agree on amount of loss, three arbitrators should be appointed to appraise loss, 
expenses of arbitration to be paid equally by parties, held to provide for arbitration 
rather than appraisal, though word “appraisal” was used. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

3, AWARD. 

Award by arbitrators of amount of loss under insurance policy may be 
impeached in equity for fraud, partiality, misconduct, or mistake. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

4, APPRAISAL. 

Fact that adjuster of insurer had superior knowledge and dominated arbitra- 
tion proceedings to arbitrate loss under hail policy held not to have imposed duty on 
insured to make formal objections to arbitration proceedings on penalty of waiv- 
ing improper procedure. 

(For other cases, see Insurance, Dec. Dig. § 576[3].) 

5. AWARD. 

Arbitration of amount of loss of crops under hail policy held properly set 
aside on ground of fraud on insured, where arbitrators based figures on examina- 
tion insufficient to permit fair appraisal of damages. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

Jed Appeal from Circuit Court, Montcalm County, in Chancery; Royal A. Hawley, 
udge. 

Suit by Frank J. Corder against the Michigan Mutual Hail Insurance Com- 
pany to reform a hail insurance policy, set aside an arbitration award, and recover 
on the policy. From a decree in favor of the plaintiff, the defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Rosslyn L. Sowers, of Charlotte, for appellant. 

Paul R. Cash, of Alma, for appellee. 

FeaD, Chief Justice. 

This is a bill to reform a hail insurance policy, set aside an arbitration award, 
and recover on the policy. Plaintiff had decree for full relief prayed. 

The policy, written June 21, 1934, described the premises on which the crops 
were insured against damage by hail as sections 11 and 21. Plaintiff had no crops 
on section 21. The bill prayed reformation to cause the policy to read sections 11 
and 26. The decree reformed it to read sections 11 and 27. Plaintiff had an 
interest in four descriptions and, af the hearing, became confused about the lands 
upon which were crops, as were other witnesses. He and the solicitor for defend- 
ant stood on section 27 when they discussed the matter of insurance. Regardless of 
confusion as to descriptions, it cannot be doubted that both intended to provide 
insurance on plaintiff’s crops, not on uncropped lands. 

A hailstorm occurred in August. Plaintiff notified defendant of claim of mis- 
take of description. Adjusters of defendant say they looked over section 27 and 
made offers of settlement. The arbitrator selected by defendant, accompanied by 
officers of defendant, claims they examined section 27. The award, prepared by 
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the secretary of defendant, covered the crops on section 27, although the written 
award conformed to the policy in reading section 21. The testimony and conduct 
of the parties leave no doubt but that all understood that the crops on section 27 
were insured, 

[1] The court was right in reforming the policy to agree with the clear and 
evident intent of the parties. 

The policy provides: “Sec. 5. Arbitration. In case the Insured and this Com- 
pany shall fail to agree as to the amount of loss or damage, each shall, upon the 
written demand of either, select a competent arbitrator. These two arbitrators 
shall select a third, who shall live not less than ten miles from the place of loss. 
The arbitrators shall then appraise the loss and damage. An award in writing of 
any two when filed with this Company shall determine the amount of loss and 
damage. The expense of the arbitration shall be paid equally by the parties.” 

Defendant’s adjuster offered plaintiff $50 as damages. The latter made demand 
for arbitration. Some time later defendant wrote him that it would have its arbi- 
trators at his farm at 2 o’clock p. m. October 9th. Plaintiff selected one Gobel as 
arbitrator. They waited until evening, no one appeared to arbitrate, and Gobel 
went home, two miles away. About 6 to 6:30 p. m., J. E. Ruppert, an adjuster of 
defendant's, with the secretary of the company, another adjuster, and Stahl, a 


farmer, appeared. Ruppert and Stahl had arbitrated another loss that day. Plain- 
tiff told them his arbitrator had gone home. They arranged to go to Gobel’s place. 
They reached Gobel’s at 7 to 7:30 o’clock. Ruppert and Stahl claim they looked 
over the crops on sections 11 and 27 on the way from plaintiff to Gobel’s. The evi- 
dence as to their locating the right premises was not clear and, from the time 
consumed and the fact it must have been dark, the inspection could not have been 
more than hurried, casual, and incomplete. 


At Gobel’s place Ruppert at once took charge. He suggested Stahl as an 
arbitrator and neither plaintiff nor Gobel objected, the latter saying that whatever 
was fair was all right with him. They had an informal discussion, in which plain- 
tiff offered to produce testimony but Ruppert said it was not necessary. All the 
arbitrators said they had looked over the premises. Under Ruppert’s direction they 
went into a granary and each arbitrator wrote an estimate of damage, Ruppert and 


Stahl guessing about $80 and Gobel about $800. Ruppert had an award in writing 


prepared. Gobel refused to sign the award. Later, defendant mailed a check to 
plaintiff for the amount but it was returned. 

[2] In Campbell v. Michigan Mut. Hail Ins. Co., 240 Mich. 167, 215 N.W. 
401, the difference between arbitration and appraisal is set up. The circuit court 
found, and rightly, that defendant’s by-laws provide for an arbitration, although 
the word “appraisal” is used in the section. : 

[3] The latitude accorded arbitrators as to procedure and the force to be given 


their awards are firmly settled by the authorities, However, an award may be 
impeached in equity for fraud, partiality, misconduct, or mistake. 

[4, 5] The proceedings at the granary lasted only about a half hour. They 
amounted only to an attempted individual appraisal. Ruppert’s superior knowledge 
and domination of the situation did not impose upon plaintiff a duty to make for- 


mal or legal objections to the proceedings on penalty of waiving improper pro- 
cedure. The question remains one of fair procedure. It is apparent that Ruppert 
and Stahl based their figures upon an examination insufficient to permit a fair 
appraisal of damage. Their claimed estimate has not the element of fairness, 
impartiality, or good faith which must characterize an arbitration. The procedure 
has the appearance of an attempt on the part of the company to observe only so 
much of the form of an arbitration as would permit it to be called by that name. 
We think the alleged arbitration amounted to a fraud upon plaintiff, and the court 
was justified in setting it aside. 

Upon the matter of damages, the testimony took a wide range. The court 
adopted the rule expressed in Harris v. Michigan Mut. Hail Ins. Co., 207 Mich. 
182, 173 N.W. 533, 7 A.L.R. 366, and Campbell v. Michigan Mut. Hail Ins. Co., 


supra, and decreed damages of $615.84. We find no error in the rule or compu- 
tation. 


pan) 
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Affirmed, with costs. 
North, Wiest, Butzel, Bushnell, Sharpe, Potter, and Chandler, JJ., concur. 


WILLIAMS v. DETROIT FIRE & MARINE INS. CO. No. 103. 
Supreme Court of Michigan. May 21, 1937. 
273 Northwestern Reporter 452. 
1. WINDSTORM. 

Evidence that damage to dance hall was caused by “windstorm” within wind- 
storm policy he/d insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. WINDSTORM. 

In-action on policy covering loss by windstorm, burden was on insured to show 
that damage to dance hall was caused by a “windstorm” as contemplated in policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from Circuit Court, Newaygo County; Earl C. Pugsley, Judge. 

Action by Adrian Williams against the Detroit Fire & Marine Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed without a new trial. 

\rgued before the Entire Bench. 

Smith, Searl & Strawhecker, of Grand Rapids, for appellant. 

William J. Branstrom, of Fremont, for appellee. 

SHARPE, Justice. 

June 18, 1935, defendant insurance company issued a fire insurance policy to 
plaintiff on a frame building used as a dance hall on the north side of Sand Lake, 
Newaygo county, and for an additional premium the policy was extended to cover 
loss or damage by windstorm, cyclone, or tornado to an amount equal to but not 
exceeding that covering loss or damage by fire. 


The structure insured was a two-story building, the lower portion being used 
as a hath house. The dance hall was 40 by 60 feet with a rear lean-to 10 by 20 
feet for the orchestra. It was built in 1934, facing south, and close to the shore line 
of a lake that was about one-half mile long and one-fourth mile wide. The roof 
was round with a supporting arch through the center. The frame was built of two 
by fours and four by fours, the roof was constructed of matched lumber with heavy 
tar and felt paper, On January 11, 1936, it was discovered that the building had 
been damaged. Part of the south half of the roof was down on the dance floor, 
the rear or north portion of the building was only slightly damaged, the east wall 
had fallen somewhat to the east, and the south section of the roof extended over 


the south wall and lumber and timbers were scattered as far as 25 feet from the 
original wall of the building. 


Plaintiff began suit for damages, the cause was submitted to a jury, and a 
verdict rendered for plaintiff. At the close of plaintiff's proofs, defendant made a 
motion for a directed verdict on the ground that there was no issue of fact to be 
submitted to a jury. This motion was denied as well as a motion for a new trial. 
Defendant appeals. 

; [1] The trial court in submitting the case to the jury gave the following 
instruction as his interpretation of the meaning of the word “windstorm” as found 
in the policy of insurance: 


“The word or expression ‘windstorm’ is to be distinguished from the word 
‘wind.’ The word is defined as a storm characterized by high wind with little or 
no precipitation. As used in the policies in suit it should be considered as some- 
thing more than an ordinary gust of wind, no matter how prolonged and it takes 
its meaning, measurably at least, from the other words with which it is associated, 
that is, tornado and cyclone, but it need not have either the cyclonic or the twirling 
or whirling features which usually accompany tornadoes or cyclones; but it must 
be more than an ordinary current of air no matter how long continued, In other 


words, it must assume the aspect of a storm that is an outburst of tumultuous 
force, and unless the plaintiff has shown that the damage to this building was 
caused by a windstorm, by a preponderance of the evidence, that is, by evidence 


that is more convincing to you than the other evidence, then your verdict must be 
tor the defendant.” 


The only question for our consideration is whether the building was blown 
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down by a windstorm within the meaning ‘of that expression as used in the insur- 
ance policy and as defined by the trial court. 

Plaintiff submitted evidence to the effect that the building was well and sub- 
stantially constructed in 1934; that a witness who lived 300 feet east of the building 
saw it standing at 5 p. m., January 10th; that he went to bed about 10 p. m., and 
during the night was awakened by a noise caused by the rattling of the paper on 
the roof of the house in which he lived; that the next morning he was told that the 
building had blown down; that he noticed that part of the roof on the south side 
of the building was on the dance floor; that other parts of the building had fallen 
on the floor, while the gable appeared to be blown away from the building. 

We have examined the evidence carefully and from the manner in which the 
building fell we do not find any evidence that a windstorm was the cause. Nor do 
we find in the rattling of the tar paper or the falling of a tree 80 rods away from 
the dance hall any evidence of a windstorm. 

[2] In view of the fact that the burden of proof lies with plaintiff to show 
that the damage was caused by a windstorm as contemplated in the insurance policy, 
and there being no proof to substantiate plaintiff's claim, we are constrained to 
reverse the judgment without a new trial. Defendant may recover costs. 

Fead, C. J., and North, Wiest, Butzel, Bushnell, Potter, and Chandler, JJ 
concur, 


” 


CITIZENS MUT. FIRE & LIGHTNING INS. SOC. v. SCHOEN et al. No. 24289. 
St. Louis Court of Appeals. Missouri. May 4, 1937. 
105 Southwestern Reported (2d) 43. 
1. MEMBERSHIP. 

Generally, member of mutual fire insurance company is liable for all losses 
occurring during period of membership. 

(For other cases, see Insurance, Dec. Dig. § 192[1].) 

2. SUSPENSION. 

Right of farmers’ mutual fire insurance company to suspend defaulting mem- 
ber was cumulative remedy and did not destroy company’s right to sue for and 
collect amount owing by member for losses accruing during period of his _member- 
ship. 

(For other cases, see Insurance, Dec. Dig, § 192[2].) 

3. INCORPORATION. 


Incorporation under statute of unincorporated farmers’ mutual fire and light- 
ning insurance company did not affect identity of company, modify its purposes or 
method of operation, relieve company of its previous liability, or affect its obliga- 
tions to its members or its duty to collect assessments, or change obligations of 
members to company, or relieve members of paying their assessments (Mo.St.Ann. 
§ 6056 et seq., p. 4604 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 53.) 

5, ASSESSMENT. 

Ex-members of farmers’ mutual fire and lightning insurance company held 
liable for assessments levied for losses sustained prior to ex-members’ withdrawal, 
notwithstanding that only penalty provided in company’s by-laws for nonpayment 
was suspension, and that status of company was changed under statute from unin- 
corporated society to incorporated company (Mo.St.Ann. § 6056 et seq., p. 4604 
et seq.). 

(For other cases, see Insurance, Dec. Dig. § 192[2].) 

Appeal from Circuit Court, Cape Girardeau County; Frank Kelly, Judge. 

“Not to be published in State Reports.” 

Suit by the Citizens Mutual Fire & Lightning Insurance Society against 
Emanuel Schoen and others, a copartnership, doing business in the name of Schoen 
Brothers. From the judgment, the defendants appealed to the Supreme Court, 
which transferred the appeal to the St. Louis Court of Appeal [93 S.W.(2d) 669]. 

Affirmed. 

J. C. McDowell and Marshal] Craig, both of Charleston, for appellants. 
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Cave & Hulen, of Columbia, and Rush H. Limbaugh, of Cape Girardeau, for 
respondent. 

Hostetter, Presiding Judge. 

This suit was begun in the circuit court of Cape Girardeau county on March 
25, 1933, and was there heard by the trial court on an agreed statement of facts, 
resulting in a judgment in favor of the plaintiff on both counts of its petition, 
which was followed by an appeal taken in due course by defendants to the 
Supreme Court. 

Defendants’ principal contention was that a constitutional question was 
involved and was properly raised by them in the case, which, if correct, would 
necessarily result in a judgment in their favor; but the Supreme Court, in an 
opinion reported in 93 S.W.(2d) 669, found against defendants’ said contention 
in toto and transferred the cause to this court. 

This opinion contains such a clear and succinct statement of facts, and its 
reasoning in holding the nonexistence of the constitutional question incidentally 
bears so strongly against the validity of other contentions of defendants, that 
we set it out in full, as follows: 

“Plaintiff is an incorporated farmers’ mutual insurance company, doing busi- 
ness in Cape Girardeau, Perry, and Bollinger counties, Mo.; and defendants are 
co-partners owning property and doing business in the name of Schoen Bros. 
in Cape Girardeau county, Mo. The sole business of plaintiff is the insurance 
of its members, upon a mutual—not a profit sharing—basis, against loss or 
damage from fire and lightning. When plaintiff’s accumulated losses justify an 
assessment, an assessment is made against the members of plaintiff corporation; 
and upon the collection of the assessment, the claims against the corporation are 
paid. The Oak Ridge School District No. 13 of Oak Ridge, Mo., a village school 
district existing under the school laws of the state of Missouri, insured certain 
property with plaintiff on October 24, 1930, and at the ensuing annual meeting 
of the members of plaintiff on August 29, 1931, said insurance was authorized 
to be continued. On March 17, 1932, while said Oak Ridge School District and 
defendants were members of plaintiff in good standing, the property of said 
school district, insured as aforesaid, was destroyed by fire and thereafter an 
assessment was levied against the members of plaintiff corporation to cover 
the loss, the assessment against defendants being $43.50. Defendants gave 
notice to plaintiff on April 16, 1932, that they desired to withdraw as members. 
Thereafter a second assessment of $8.50 was levied against defendants to cover 
losses occurring subsequent to said $43.50 assessment and prior to defendants’ 
withdrawal from membership. Plaintiff sued in separate counts to collect the 
assessments, 

“Defendant’s answer, embodying a general denial, stated: ‘Further answer- 
ing, defendants state that plaintiff cannot recover on the first count of its peti- 
tion because plaintiff states that defendants are liable because of a loss occa- 
sioned to the Oak Ridge School District which was a member of the Citizens 
Mutual Fire and Lightning Insurance Company and one of its buildings burned; 
that under the law said School District could not become a member of such 
company and that these defendants could not be made liable on an assessment 
made to pay said School District. Defendants state that a school district is 
a municipal corporation and cannot enter into an agreement for insurance with 
a Mutual Fire Insurance Company and the pretended membership was wholly 
void and plaintiff cannot recover on its first count. Defendants state that. the 
Missouri State Constitution, section 47, article 4, prohibits such membership.’ 

“Section 47 of article 4 of the Constitution of the state of Missouri provides, 
in so far as material: ‘The General Assembly shall have no power to authorize 
any county, city, town or township, or other political corporation or subdivision 
of the State now existing, or that may be hereafter established, to lend its 
credit, or to grant public money or thing of value in aid of or to any individual, 
association or corporation whatsoever, or to become a stockholder in such cor- 
poration, association or company.’ 

“Conceding, for the purposes of this review, that Oak Ridge Scliecl District 
No. 13 is a ‘political corporation or subdivision of the State’ within the meaning 





872 The Insurance Law Journal, Vol. 89 [Sept., 1937 


of said section of the Constitution, are defendants in a position to urge said 
constitutional provision as a defense to plaintiff's cause of action? 

“Central Transfer Co. v. Commercial Oil Co. (D.C.) 45 F.(2d) 400, 402 
(2), in holding a consumer of gasoline might not attack the constitutionality of 
the Missouri Motor Fuel Law (Mo.St.Ann. § 7793 et seq.) imposing a tax 
on dealers and distributors of gasoline although it was conceded that the tax 
was passed on to the consumer, considered such practice a matter of business, 
not law, and of no legal importance. See Williams v. Riley, 280 U.S. 78, 50 
S.Ct. 63, 74 L.Ed. 175. And, it appears to be well settled in this state that 
before one may raise a constitutional issue his constitutional rights must be 
directly affected. State ex rel. v. McIntosh, 205 Mo. 589, 602 et seq. 103 
S.W. 1078, 1082, stating: ‘The sum of the matter is, not that his neighbor is 
hurt, but that a litigant himself must be hurt by the unconstitutional exercise 
of power before he may vex the judicial ear with complaints.’ State v. Kramer 
(Mo.Sup.) 222 S.W. 822, 824(5); In re Tartar, 278 Mo. 356, 364, 213 S.W. 94, 
96(2); Stouffer v. Crawford (Mo.Sup.) 248 S.W. 581, 58(4), citing cases; 
State v. Williams (Mo.App.) 266 S.W. 484, 486(1). 

“Applied to the instant case, the constitutional provision above quoted 
prohibits the General Assembly from authorizing a school district to lend its 
credit, or grant its moneys, etc., in aid of or to any corporation, or to become 
a stockholder in any corporation. Its purpose is the preservation of the assets 
of the school district and it inures to the benefit of the school district and the 
citizens thereof. Plaintiff, a mutual insurance corporation, seeks to collect an 
assessment due and payable to plaintiff from defendants that plaintiff, in turn, 
may meet an obligation due and payable to the school district from plaintiff. 
The defense under discussion is not based on any right of defendants in and 
to the credit, moneys, or assets of the school district, but seeks to defeat 
contractual rights existing between plaintiff and defendants, and, indirectly, the 
rights acquired by the school district through membership in plaintiff corpora- 
tion. The membership of the school district in plaintiff corporation was a benefit 
to defendants, at least until the time the school district suffered the loss. The 
payment by defendants of the assessment to plaintiff, and the payment of the 
loss by plaintiff to the school district certainly is not within the prohibition of 
said section 47 of article 4 of the Constitution; and while defendants may be 
indirectly hurt by reason of the expenditures of the moneys of the school district 
for membership in plaintiff corporation, such injury results from the loss suf- 
fered by the school district rather than mere membership in plaintiff corporation, 
is common to all members of plaintiff corporation upon whom an assessment 
was levied to meet said loss, and is not peculiar to the rights accorded by said 
constitutional provision to, or those interested in, the credit, moneys, or assets 
of said school district. Massachusetts v. Mellon, 262 U.S. 447, 488, 43 S.Ct. 
597, 601, 67 L.Ed. 1078, 1085; Arkansas-Missouri Power Co. v. Kenett (C.C.A.) 
78 F.(2d) 911, 914(2). 

“Since defendants do not bring themselves within the classification of those 
entitled to the protection of said constitutional provision, no constitutional question 
was properly presented to the trial court involving the validity of the member- 
ship of said Oak Ridge School District in plaintiff corporation; and the cause is 
transferred to the St. Louis Court of Appeals.” 

[1, 2] Inasmuch as the agreed statement of facts shows that the insurance 
business had previously heen carried on by an unincorporated society, and, by 
direction of its members, its status was changed to an incorporated company, it is 
urged by defendants that the amounts owing to plaintiff by defendants on account 
of the two assessments of $43.53 and $8.70, respectively, cannot be collected by this 
suit because the only penalty provided in its by-laws for nonpayment is suspension. 
We cannot accede to this contention. The general rule is that a member of a mutual 
insurance company is liable for all losses occurring during the period of his mem- 
bership. The fact that the defaulting member is liable to suspension does not pay 
his debt to the plaintiff. To our minds, the reasonable theory to adopt is that 
the penalty of suspension is a mere cumulative remedy in addition to the common 
and accepted right to sue in the courts to recover a debt. By giving the recalcitrant 
member time to think over the matter before the right to suspend becomes con- 
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summate, he may change his mind and pay up and the organization would not lose 
a member. But, clearly the right to suspend a member for nonpayment would not 
pay his debt nor cancel or nullify the innate right of the plaintiff company to sue 
for and collect by. that means the amount justly due and owing to it. Such com- 
panies could not function or exist under such a rule as defendants contend for. 

It will be conceded that defendants have no greater right to refuse to pay their 
debts due to plaintiff growing out of the two assessments involved in this suit, than 
would any other member of the organization. 

Now, suppose one-half, or nine-tenths of the total membership should have 
followed the example set by defendants, and refused to pay their debts due to 
plaintiff for some real or fanciful reason. If plaintiff's only remedy is suspension 
of the nonpayers, its immediate demise would be inevitable and the favor and 
benefit shown to the farmers by this legislation would become as hollow and mean- 
ingless “as sounding brass or a tinkling cymbal.” 

In Ellerbe v. Barney, 119 Mo. 632, 25 S.W. 384, 387, 23 L.R.A. 435, the court 
said: “The assessments could have no value or meaning, if they conferred no right 
on the beneficiaries to collect the amount so assessed, and a corresponding obliga- 
tion on the part of the members to pay them.” 

Likewise, in 3 Couch, Cyclopedia of Insurance Law, § 593, appears the follow- 
ing: “So, when members of a mutual fire insurance association have enjoyed the 
protection which membership affords, they cannot, after a loss has been sustained, 
withdraw and refuse to pay their proportion thereof.” 

See, also, Perry v. Farmers’ Mutual Fire Insurance Ass’n, 139 N.C. 374, 51 
S.E. 1025, 2 L.R.A.(N.S.) 165, 111 Am.St.Rep. 791. 

In Boone County Home Mutual Insurance Co. v. Anthony, 68 Mo.App. 424, 
the court said: “The loss for which defendant was assessed occurred before defend- 
ant’s contract of insurance expired; but the assessment against defendant for his 
portion of the loss was not made until after the insurance expired. Defendant 
contends that the plaintiff company had no authority to assess him after the 
expiration of the contract, notwithstanding it was for a loss occurring before. We 
do not so construe the contract. The consideration for the note which plaintiff 
received was insurance for the period named. The consideration which the com- 
pany received was the mutual liability which the defendant assumed with other 
members, to pay his portion of any loss which occurred while he had the benefit 
of the insurance. The fact that the assessment was not made until after the defend- 
ant’s term expired ought not to affect the question. Certainly, this is the right 
view of the matter, for any other view would allow defendant his insurance 
against loss during a time when he refyses to aid in paying a loss to one of his 
brother members.” 

[3, 4] The company had the same duty to perform as an unincorporated 
association as it had as a corporation. That duty was to collect the assessments 
the officers made in accordance with the by-laws. The change in its status did not 
relieve it of that duty nor modify its responsibility. In fact, the same statutes 
under which the company had engaged in the business of mutual insurance as an 
unincorporated society (article 15, chapter 37, R.S.Mo.1929, as amended by Laws 
of Missouri 1931, pp. 240, 241 [Mo.St.Ann. § 6056 et seq., p. 4604 et seq.]) also 
gave such unincorporated societies the right to incorporate. Its same officers 
remained in charge of its affairs. Its name, its members, its business, the territory 
in which it operated, its purposes, and the laws which governed it remained the 
same. No change occurred except that a copy of its by-laws was filed in the office 
of the Secretary of State and $10 of its money was paid to the State Treasurer, 
in return for which it received a certificate of incorporation. The change in the 
status of this company did not affect the identity of the company or modify its 
purposes or method of operation. Nor did it relieve the company of its previous 
liabilities or affect its obligations to its members. The obligations of the members 
to the company did not cease when the change was made, but were carried into 
the business of the company and became a part of its assets, as did all the other 
business of the company. Organizations do not extinguish their debts or the 
liabilities of their members by reorganizing or incorporating, especially where a 
new corporation succeeds an old corporation or an association and pursues the 
same purposes for the same people, in the same territory. Wilson v. King’s Lake 
Drainage & Levee District, 257 Mo. 266, 165 S.W. 734, Id., 176 Mo.App. 470, 158 
S.W. 931; Hughes v. School District, 72 Mo. 643; Thompson v. Abbott, 61 Mo. 
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176; Supreme Lodge, Knights of Pythias v. Mims, 241 U.S. 574, 36 S.Ct. 702, 
60 L.Ed. 1179, L.R.A.1916F, 919; Broughton v. Pensacola, 93 U.S. 266, 23 L.Ed. 
896: Mobile v. Watson, 116 U.S. 289, 6 S.Ct. 398, 29 L.Ed. 620. 

[5] Finding no valid reason why i defendants should be relieved from the 
duty of paying the amount of the two assessments in controversy, and further find- 
ing that the learned trial judge correctly ruled, it follows that the judgment of the 
lower court should be affirmed, and it is so ordered. 

Becker, and McCullen, JJ., concur. 


HIER v. FARMERS MUT. FIRE INS. CO. No. 7642. 
; Supreme Court of Montana. May 4, 1937. 
67 Pacific Reporter (2d) 831. 
1, REFORMATION. : 

Reformation of application and fire policy to cure mutual mistake by insured 
and insurance agent as to description of land on which insured buildings were 
situated held proper in absence of equitable bar. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

4. EVIDENCE OF ARSON. 

Evidence held to show that insured burned buildings, as respects liability of 
fire insurer for loss sustained. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. ARSON. 

Under statute, insured or his estate cannot recover fire loss, if insured burned 
buildings while sane to get the insurance (Rev.Codes 1935, § 8141) 

(For other cases, see Insurance, Dec. Dig. § 429.) 

8. INSANITY. 

Estate of insured could recover loss sustained when insane insured burned 
buildings, in absence of policy provision excepting such loss from coverage of 
policy, since insane insured was incapable of entertaining a fraudulent intent 
or of having a conscious design to destroy the buildings. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

14. LIMITATION OF LIABILITY. 

Insurer sued by estate of deceased insured for loss sustained when insured 
set fire to insured buildings while insane could not set off amount by which 
insurer was damaged by reason of insurer’s tort in setting the fire, where 
insurer had not seen fit to so limit its liability in policy, as it was empowered 
to do under statute (Rev.Codes 1935, § 6185 et seq., §§ 6191, 8140, 8141). 

(For other cases, see Insurance, Dec. Dig. § 429.) 

15. INSANITY. 

Under statute, insurer not wishing to assume risk of fire loss at hands of 
policyholder who might burn insured buildings while insane, could expressly 
except such risk (Rev.Codes 1935, § 6185 et seq., §§ 6191, 8140). 

(For other cases, see Insurance, Dec. Dig. § 429.) 

16. INSANITY. 

Statute absolving insurer from liability in case of willful burning held not 
to absolve insurer from liability for burning by insured who was insane (Rev. 
Codes 1935, § 8141). 

(For other cases, see Insurance, Dec. Dig. § 429.) 

17, INSANITY. 

Court will not read into fire policy provision excepting risk of burning by 
insured while insane (Rev.Codes 1935, § 10519). 

(For other cases, see Insurance, Dec. Dig. § 429.) 


Appeal from Fifteenth District Court, Roosevelt County; John Hurly, 
Judge. 

Suit by A. S. Hier, as administrator of the estate of Roman Temmel, 
deceased, against the Farmers Mutual Fire Insurance Company. From a judg- 
ment for the plaintiff, the defendant appeals. 
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Affirmed. 

Frank M. Catlin, of Wolf Point, and Howard M. Lewis, of Plentywood, for 
appellant. 

J. E. Rucker and Ernest L. Walton, both of Wolf Point, for respondent. 

STEWART, Justice. 

This is an appeal from the district court of Roosevelt county. Roman 
Temmel and his wife, Mary Temmel, were residents and farmers in Roosevelt 
county. Temmel was an Austrian and spoke the English language indifferently. 
He was a man of excitable character and eccentric habits, although withal indust- 
rious, frugal, and reasonably capable in business affairs. His wife had been 
previously married and had at least one child by that union. 

The Temmels occupied certain lands which were apparently handled as a 
farm unit. The legal title to part of these lands stood in the name of the hus- 
band, and a part thereof stood in the name of the wife. It appears that the wife 
had furnished certain funds from a private source for the improvement of the 
land. Most of the work in clearing the land of brush, constructing buildings, 
and otherwise improving the farm was done by the husband. He had constructed 
a very good house, a barn, and several other farm buildings. These buildings, 
in adition to the house and barn, consisted of two cattle sheds, chicken house, 
bunk house, ice house, garage, shed, and granary. The latter three were appar- 
ently built together. Counting these separately, there were ten buildings. 
Counting the three as one building, there were eight units. The buildings were 
upon lands that stood in the name of Mary Temmel. 

On April 5, 1930, Roman Temmel applied to the agent of the Farmers 
Mutual Fire Insurance Company, a local company organized for the insurance of 
the buildings belonging to the members of the company, for a fire insurance pol- 
icy on the house and barn. The application was made to one McCracken, agent 
of Bainville. The usual form of application was filled out by the agent from 
information furnished by Temmel. The agent did not at the time go to the 
property and examine it but had knowledge of the buildings and knew what he 
was insuring. The value placed upon the house was $2,250, and the insurance 
taken out thereon was $1,600. The value placed on the barn was $1,000, and the 
insurance taken out thereon was $600. Temmel assumed to give from memory 
the description of the tract upon which the buildings stood, but the description 
so given and included in the application, and later in the policy, was not a true 
description of any of the lands owned by either Roman or Mary Temmel; in 
fact, the description was not a technical legal description of any land in that 
region, 

The application signed by Temmel contained the following statement: “I 
hereby warrant, covenant and agree with said company that the foregoing is a 
full, just and true exposition of all facts and circumstances, conditions, situation 
and value of the property to be insured, so far as the same are known to me and 
material to the risk.” 

The buildings were erected very close to the line between the part of the 
ranch that stood in the name of Roman Temmel and the part that stood in the 
name of Mary Temmel. Apparently the actual location was not ascertained 
until after the fire, when a survey was made which disclosed their actual 
geographical position. 'Temmel was apparently under the impression that, while 
the buildings were close to the line, they were on the part of the ranch that stood 
in his name. 

The policy was issued under date of April 10, 1930, and it remained in effect 
and premiums were paid thereon until April 8, 1934, when the insured house and 
barn and all of the other buildings on the place were almost entirely destroyed 
by fire. Temmel was present at the time of the burning and his wife was appar- 
ently there at the time the fires were started, although she left before the build- 
ings were burned up. Neighbors rushed in and observed Temmel upon the 
premises. All of the buildings were burning at the same time, although they 
were spaced some distance apart. The first neighbor to arrive at the scene of 
the fire was one Hook, who proceeded there with two men who were at his home 
to help him move his belongings from the place he then occupied to the Temmel 
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farm, which was about three quarters of a mile distant and upon which he had 
a short-term lease. About 1:30 o’clock in the afternoon Hook observed smoke 
arising from the Temmel place and he and his men rushed over to see if any 
of the property could be saved. On the way over they met Mrs. Temmel coming 
away from the place in an extreme state of excitement. She did not make any 
coherent explanation but merely said, “It’s all over,” or something to that effect. 
They proceeded to the place, but before they could do anything toward saving 
the property they observed Temmel on a knoll or hill a slight distance from 
them with a rifle. All of the buildings were burning and conditions were such 
that they were convinced that they had all been set on fire at about the same 
time. Fearing that Temmel would shoot them they withdrew and allowed the 
fire to progress. Later in the day a deputy sheriff and other neighbors proceeded 
to the place. At that time the buildings had been very largely consumed by fire. 


Previous to the fire Temmel had held a sale and sold practically all his 
belongings, but had retained a truck and some household goods and _ supplies. 
The truck loaded with the remaining belongings of Temmel was found without 
the danger zone and intact. Temmel was found in a root house with a shotgun 
by his side. A wire and string connected the trigger of the gun to his finger, 
He had apparently shot himself through the lower part of the jaw and head 
and was dead. 

The record shows that the news of the burning and suicide spread rapidly. 
The agent and officials of the company received knowledge of the fire within 
a very short time. The company made some investigation as to the matter. 
Officers thereof visited the scene and apparently ascertained that the buildings 
did not stand upon the land to which Roman Temmel had legal title but did 
stand upon lands tu which the legal title was in the name of Mary Temmel. 
An attempt was made to cancel the policy on that account. 


In due time an administrator was appointed. Demand was made for pay- 
ment of the insurance and suit was instituted. The complaint alleged all of 
the usual and essential facts, including the insurance of the buildings and the 
complete destruction thereof by fire, and also alleged that a mutual mistake 
was made as to the description of the lands upon which the buildings stood. 
The prayer for relief contained demand for reformation of the application which 
was later made a part of the policy so as to make the same conform to the actual 
description of the lands. The specific request for reformation was as follows: 
“That certain words and figures be stricken from the application of the policy 
and others inserted, and that the answer to the question as to the title to the 
property be stricken and that there be inserted in lieu thereof the following: 
‘That the title to the above real estate is in the name of Mary Temmel, but I 
personally own the dwelling and barn hereby sought to be insured against loss 
or damage by fire or lightning.’ ” The money judgment demanded was $2,200, 
the full amount of the insurance, with interest. 


All available defenses were set up in the answer, including the claim that 
Temmel burned the buildings to obtain the insurance. Likewise the equitable 
defense that Temmel’s estate would be enriched by the collection of the amount 
of the insurance, and that the Insurance Company was entitled to an equitable 
counterclaim for the amount thereof. The net result of the allegations of the 
answer was to the effect that the estate take nothing by the suit. A reply was 
filed admitting the burning but alleging that Temmel was insane at the time 
thereof. The cause proceeded to trial before a judge from an outside district 
called in to try the case without a jury. 

The court made findings of fact and conclusions of law. The findings of 
fact were to the effect that Temmel died on April 8, 1934; that Hier was 
appointed administrator; that the burned buildings stood on land the legal title 
to which was in Mary Temmel; that Roman Temmel owned the buildings and 
burned them while insane; and that the contract of insurance should be amended 
and reformed to conform to the facts as pleaded in the complaint, The decree 
then followed ordering the reformation and awarding judgment to the estate 
for the full amount of the insurance. The appeal is from the judgment. 
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Twenty-nine assignments of error were made, but appellant defined the issues 
of this appeal in the following language: 

“1. Was the policy of insurance invalidated by the mistake in the application 
therefor? 

“2. As the defendant alleged in its answer, and plaintiff scantily, if at all, 
denied in his reply, and the court determined in its findings, unappealed from, 
the insured burned the buildings covered by the insurance: Does this prevent 
plaintiff’s recovery? 

“3. Is the insanity of the insured a defense to his incendiarism ? 

“4. Was such insanity of plaintiff’s intestate established by the proof? 

“(a) Was the testimony of the attending physician properly admitted, over 
defendant’s objection?” 

We have examined the assignments of error and the arguments and authori- 
ties in support thereof and in opposition thereto. We are convinced that the 
four questions tendered by appellant really contemplate the necessary issues 
and we shall therefore discuss them in the order tendered. 


[1-3] The matter of the reformation of the contract comes within the 
decision in the case of Thielbar Realties, Inc. v. National Union Fire Ins. Co., 
91 Mont. 525, 9 P.(2d) 469. The opinion in that case contains a discussion of 
the question of mutual mistake in a matter of this kind. It is not necessary 
to repeat it here. The authorities are collected and cited in the opinion and the 
reasons for the declaration of law are given. In the absence of any equitable 
bar, there can be no question that the mutual mistake made by the insured and 
the agent at the time the application was made and the policy written may be 
cured and rectified. If the other assignments are resolved in favor of plaintiff, 
it follows that any such bar would be automatically removed. If Temmel were 
without legal mental capacity at the time he burned the buildings, assuming 
that he did burn them, then neither he nor his successors would be barred by 
the equitable maxim, “He who comes into equity must come with clean hands.” 
This is so because the law, as will be discussed shortly, places no stigma of 
unclean hands upon either a litigant who is insane, or one who is representing 
such insane person’s interests in such a case as this. The doctrine has no 
application where the facts do not show a case of unclean hands. 21 C.J. p. 
190, § 177. Assuming that the other facts found by the court were sufficiently 
supported by the testimony, the reformation was appropriately ordered. See, 
also, 14 R.C.L. p. 902; Note to case of Traugott Wirsching v. Grand Lodge, 
etc., 67 N.J.Eq. 711, 56 A. 713, 63 A. 1119, 3 Ann.Cas. p. 444. 

The next assignment of error involves the right of an insured to collect 
insurance upon buildings burned by himself. At this point it is important to 
observe that there is no direct testimony as to the cause of the fires that 
consumed the buildings. No one testified that Temmel started these fires or 
that he admitted that he did so. Doubtless his wife, Mary Temmel, knew of 
these facts, but she did not testify, so that the matter rests entirely upon cir- 
cumstantial evidence. The court found that Temmel burned the buildings but 
that he was insane when he did so. At this point we are interested only in 
the question of his having done so, without reference to his lack of mental 
responsibility at the time he did it. The record is voluminous, and while there 
is no direct testimony to show that he actually burned the buildings, the cir- 
cumstances all lead to the conclusion and support the finding made by the trial 
court that he did so. The evidence discloses the fact that Temmel and his wife 
had domestic difficulty. The wife desired to return to her old home in Minnesota, 
there to reside with some of her relatives. Temmel had been sick and was 
highly nervous. Some months before he had appealed to the county commis- 
sioners of the county for medical treatment and relief. He was placed under 
the care of Dr. Cloud, the county physician, for observation arid treatment. 
He was in a hospital at Wolf Point for about two weeks. Some surgical and 
medical relief was afforded and the doctor made a careful study of the case. 
He remained under observation and treatment from March 27, 1933, until Octo- 
ber 3, 1933. 

In various conversations Temmel had manifested obvious mental disturbance. 
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In his endeavor to close his matters up and get out of the country he had held 
the sale and leased the ranch to his neighbor, Hook. The real property and 
buildings were all covered by a real estate mortgage for $500 to one Jensen, also a 
witness. Upon the advice of the deputy sheriff and other friends he had endeav- 
ored to obtain a federal farm loan, apparently to take up the mortgage and 
furnish other necessary funds for use on a contemplated trip south to consult a 
doctor. The loan matter was slow in coming through. During the time he was 
waiting for action on his application he discussed the matter with some of his 
neighbors. He appeared to be laboring under the delusion that the government 
and Jensen were trying to take his place away from him. He declared that 
before he would allow this to be done he would “burn” and he would “kill too.” 
His actions were so irrational and violent that they impressed some of his 
neighbors with his mental incompetency. Early in the morning on the day of the 
fire the witness Hook delivered two letters to him, one of which was the refusal of 
the Federal Farm Loan Bank to take the loan. Temmel did not make any threats 
at that time. It was later in the day that this witness observed the smoke of 
the burning buildings and hurried to the scene of the fire. There was a sub- 
stantial amount of evidence, all of a circumstantial character, pointing to the fact 
that Temmel did fire the buildings. An empty kerosene can was found near 
the ruins of the cattle shed. A cap that fit the spout was found near the body of 
Temmel. It is not necessary to rehearse all of the testimony. Dr. Cloud testified 
that at the time he had Temmel under observation he believed that he was 
insane. He testified that he told the county commissioners that at any time the 
patient grew worse he should be sent to the insane asylum. We shall later 
discuss the admissibility of this testimony; 


[4, 5] The finding of the court that Temmel burned the buildings was, as we 
have observed, based entirely upon circumstantial evidence. This court has 
often declared: “The solution of any issue in a civil case may rest entirely upon 
circumstantial evidence. * * * All that is required is that the evidence shall 
produce moral certainty in an unprejudiced mind. * * * In other words, when 
it furnishes support for the plaintiff's theory of the case, and thus tends to 
exclude any other theory, it is sufficient to sustain a verdict or decision.” In re 
Cissel’s Estate (Mont.) 66 P.(2d) 779, 784, decided March 24, 1937, and not yet 
reported [in State Reports] and cases therein cited. We think it is obvious 
that the court was not without evidence to support the finding that Temmel 
burned the buildings. It is not our function nor our right to read the record to 
determine whether or not we agree with the conclusion reached by the trial 
court. Anderson v. Hagen (Cal.App.), 66 P.(2d) 168. We may, however, say 
in this connection that a fair reading of the record in this case leads inevitably 
to but one conclusion, and that is that Temmel burned the buildings. 

[6] It must be observed that the policy of insurance does not carry any 
special provision with respect to lack of responsibility for buildings burned by 
the insured. We have, however, a statute on that subject. Section 8141, Revised 
Codes, provides: “An insurer is not liable for a loss caused by the wilful act 
of the insured; but he is not exonerated by the negligence of the insured, or of 
his agents or others.” If, then, Temmel burned his buildings while sane in 
order to get the insurance, he could not collect therefor, and his estate could 
not recover. 

[7] The next and the main assignment of error involves the question of the 
insanity of the insured as a defense to the incendiarism. That issue also depends 
very largely upon circumstantial evidence. Every man is presumed to be sane 
and responsible for his acts. In this case the court found that Temmel was 
insane and therefore not responsible. Such being the case, the section of the 
statute above quoted is not applicable. 

[8] The answer to isssue 3, last above mentioned, is found in many authori- 
ties. In the late work of Sunderlin on Fire Insurance, chapter 23, p. 4, the rule 
is thus announced: “Where the insured, at the time of destroying the property 1s 
insane, the cases are unanimous in holding the insurer, in the absence of a pro- 
vision excepting such a case, liable; since the insured is incapable of entertaining 
a fraudulent intent, or of having a conscious design to destroy the property. 17 
L.R.A.(N.S.) 189.” In another late work, Cyclopedia of Law & Insurance, by 
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Couch, vol. 6, p. 5333, par. 1483, it is said: “So, an insane person can form no 
wrongful or fraudulent design in destroying his own property, so far as insurers 
are concerned, and the insurers are liable, although insured himself burns the 
property when insane, since the burning of property by the insured while insane 
wifl not absolve the insurer from liability, in the absence of any provision to that 
effect in the policy.” See, also the following cases and authorities: 6 Cooley’s 
Briefs on Insurance (2d Ed.) p. 4939; 26 C.J. § 443(a) p. 348; 14 R.C.L., § 403, 
p. 1223; Lawson’s Rights, Remedies & Practice, Vol. 5, § 2090, p. 3559; Karow 
y. N. Y. Continental Ins. Co., 57 Wis. 56, 15 N.W. 27, 32, 46 Am.Rep. 17; Bindell 
vy. Kenton County A. F. Ins. Co., 128 Ky. 389, 108 S.W. 325, 17 L.R.A.(N.S.) 189, 
129 Am.St.Rep. 303; Showalter v. Mutual Fire Ins. Co., 17 Pa.Co.Ct.R. 558; 
D’Autremont v. Fire Ass’n of Philadelphia, 65 Hun, 475, 20 N.Y.S. 344; First 
National Bank, etc. v. Newark Fire Ins. Co., 118 Pa.Super. 582, 180 A. 163. A 
careful study of the authorities on the subject leads us to the conclusion 
announced by Sunderlin, supra, that the authorities are unanimous on the subject, 
and that Temmel was insane when be burned the building and his estate is not 
precluded from recovery. 


The fourth issue tendered by appellant contemplates the weight of the 
evidence on the question of sanity. What we have said heretofore must be 
borne in mind, because this issue also very largely depends upon circumstantial 
evidence. The subhead considered under this issue involves the right of Dr. 
Cloud to testify. Respondent claims that the insanity of the insured was 
established without the testimony of Dr. Cloud. With this contention we are 
inclined to agree. When it is considered that the whole property was only incum- 
bered by a $500 mortgage, that the value of the insured buildings was $3,250, that 
the insurance thereon was $2,200, leaving a margin of $1,050 of value not covered 
by insurance. on the house and barn, and that the other buildings were of sub- 
stantial value, it becomes obvious that even though the insurance had been 
collected by Temmel during his lifetime if he had lived, he stood to lose, and 
his estate since that time stands to lose, a very substantial amount by the burning. 
The question of design to defraud is thereby minimized. It is very evident that 
the loss to Temmel and his estate was as much as, or more than, the loss sus- 
tained by the insurance company. 


[9] Again having resort to all of the circumstances, it is plain to an unpreju- 
diced student of the record that Temmel had manifested sufficient signs of 
mental instability previous to the fire to arouse the suspicions of neighbors and 
friends. At one time he went to the house of the deputy sheriff at Bainville and 
explained his troubles to him. They were joined by another friend and the two 
of them went to the ranch, where they discussed the family matters and troubles 
with Temmel and his wife separately and together. These men were convinced 
that the condition was serious. They were not experts and, of course, their 
final conclusion was not evidence, but the facts that they related, with all of the 
other facts and circumstances detailed to the court in the course of the trial, 
formed the basis upon which the court made its final conclusion. It is not 
necessary to detail all of these facts and circumstances or to discuss the matter 
of the weight to be given to such testimony. They were before the court for its 
proper consideration. We find no error in the admission of the testimony given 
by the lay witnesses. 

[10-12] Dr. Cloud was called as a witness for the administrator and was 
allowed to detail the facts as to-his examinations and treatment of Temmel at 
times previous to the fire. He was also allowed to state his opinion as to his 
sanity. Strenuous objection was made to the admission of his testimony on the 
ground of statutory privilege as contained in section 10536, subdivision 4, 
Revised Codes, which has to do with the disability of a physician or surgeon to 
testify without the consent of his patient in any civil action as to information 
acquired in attending the patient which was necessary to enable him to prescribe 
or act for the patient. In considering this matter we must have in mind the 
fact that the object of the statute, and of all such statutes, is not to absolutely 
disqualify a physician from testifying, but to enable a patient to secure medical 
aid without betrayal of confidence. 28 R.C.L. p. 542. The same authority states: 
“The patient may therefore waive objection and permit the physician to testify. 
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In other words, the privilege is the privilege of the patient and not of the 
physician; and by the great weight of authority, if the patient assents the court 
will compel the physician to answer. * * * The physician cannot waive the 
statutory privilege and testify against the wishes of his patient.” In this case 
it must be understood that the statute could only apply on behalf of the patient, 
Temmel. It could not be asserted by the physician, and we fail to see wherein 
the Insurance Company had any right to assert the privilege as against the 
plaintiff in this case. It was never intended that such a claim of privilege could 
be asserted by an adverse party to defeat the proof of an alleged ailment which 
was a necessary element to the plaintiff's cause of action. 

We may assume all the other facts of this case without the death of the 
insured and then assume that the insured lived to recover his sanity and there- 
after brought suit upon the insurance policy. Unquestionably, he could have 
waived the privilege proposition and could have called upon the doctor to 
testify in the matter. In 5 Jones Commentaries on Evidence, p. 4194, it is said: 
“By the weight of authority, however, it is held that since the patient may waive 
the privilege for the purpose of protecting his right, the same waiver may be 
made by those who represent him after his death, for the purpose of protecting 
rights acquired by him.” 

[13] Appellant complains bitterly that a specific waiver does not appear in 
the record. We do not believe that there is any substance in this objection. The 
calling of the witness by the administrator of the estate of deceased certainly 
amounted to a waiver, especially in view of the fact that the only basis for 
recovery depended upon the existence of the insanity in regard to which the 
physician was called to testify. 5 Wigmore on Evidence, § 2389, p. 220. 


[14-17] Finally, appellant contends that since a person of unsound mind is 
civilly liable in damages for a wrong done by him and such liability survives 
his death as against his estate, the insured has injured the Insurance Company 
to the amount of the insurance liability, and that such injury damage is an offset 
against the company’s policy liability. We do not agree with this contention. 

It must be remembered that here we are dealing with a contractual obliga- 
tion between an insurer and an insured, as differentiated from a relationship 
between an injured party and a tort-feasor. Here the Insurance Company 
expressly assumed certain risks against fire loss in return for good consideration 
paid. By virtue of chapter 30, Revised Codes (section 6185 et seq.), relating to 
insurance companies, and particularly section 6191, Id. the company was 
specifically authorized by statute to provide in its by-laws, if it chose to do so, 
the “character of property to be insured, and under what restrictions and limita- 
tions.” Thus it is plainly seen that if this company did not want to assume the 
risk of fire loss at the hands of a policy holder who, while insane, burned his 
insured buildings, it should have expressly excepted such risk. See section 8140, 
Rev.Codes. The policy, including the articles of incorporation and by-laws were 
absolutely silent with respect to such risk. On this point Karow v. N. Y. Con- 
tinental Insurance Company, supra, had this to say: “The substance of the 
decisions seem to be that a fire policy covers all risks of loss or damage by fire, 
save only such as are excepted by the terms of the policy and such as are caused 
by the voluntary act, assent, procurement, or design of the assured himself. 
In this respect the law of fire insurance seems to be in harmony with the law of 
life insurance.” ; ; 

Section 8141, supra, is of no help to the insurer in the case of insane burning. 
It absolves the company from liability in case of a willful burning, but does not 
exonerate it in the case of an insured’s negligence. Here we are dealing with 
an alleged incendiary who, in legal contemplation, was without will of his own 
and therefore incapable of doing a willful or voluntary wrong. The Wisconsin 
court in the Karow Case, supra, stated what we believe to be the correct solution 
of the problem: “Of course, negligence involves a want of care in one who ought 
to bestow care. It is an omission of duty. But the law imposes no duty—no 
obligation of care—upon one who has no control over his mental faculties, and 
hence no control over his physical action. Being under no obligation of care, 
and under no restraint of duty, and incapable of exercising either, it would be 
inapt, if not inaccurate, to say that, by his omission, an insane person was guilty 
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of negligence. Since burning through the negligence of an insured who is sane 
does not relieve the company from liability, for a much stronger reason the 
same act by one who is incapable of care would not. But while the negligent 
burning by the assured of his own property does not relieve the company from 
liability, yet the negligent burning of another person’s property would subject 
him to damages on the ground of negligence. So, while the burning of his 
own property by an assured under no restraint of duty and incapable of cate, 
and without any intent or design, does not relieve the company from liability, 
yet the same act of burning another’s property might subject such person to 
damages therefor, not on the ground of negligence, as that word is usually 
understood, but in the language of Chief Justice Gibson, supra [Beals v. See, 
10 Pa. 56, 61], ‘on the principle that where a loss must be borne by one of two 
innocent persons, it should be borne by him who occasioned it.’” 

For the reasons stated, the doctrine of tort liability set-off is not applicable to 
a case of this kind. To apply such principle would be in effect to modify the 
terms of the contract. If the Insurance Company did not want to assume the 
risk of burning by insured while insane, it was its right to include an exception 
to that effect in its policy. It is neither our duty nor our function to read in 
such an exception. Section 10519, Rev.Codes; Sullivan v. Metropolitan Life Ins. 
Co., 96 Mont. 254, at page 270, 29 P.(2d) 1046; W. T. Rawleigh Co. v. Washburn, 
80 Mont. 308, at page 314, 260 P. 1039; General Fire E. Co. v. Northwestern A. S. 
Co., 65 Mont. 371, 386, 211 P. 308. 

The judgment is affirmed. 


Sands, C, J., and Anderson, Morris, and Angstman, JJ., concur. 





QUISENBERRY v. NATIONAL FIRE INS. CO. No. 29973. 
Supreme Court of Nebraska. May 14, 1937. 
273 Northwestern Reporter 197. 
1 VALUED POLICY. 


Valued policy law fixes worth of property insured conclusively at valuation 
written in policy, and in case of ,total loss such amount is measure of recovery 
(Comp.St.1929, § 44-244). 7 

(For other cases, see Insurance, Dec. Dig. § 500.) 

2. MISREPRESENTATION. 

Where, through untrue statement of insured, insurer is induced to issue policy 
when it would not have done so had truthful answer been made, insurer is “deceived 
to its injury” within statute providing that no misrepresentation in negotiations 
for policy shall be deemed material or defeat or avoid policy unless such mis- 
representation deceived company to its injury (Comp.St. 1929, § 44-322). 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

4. VALUED POLICY. 

Under statutes relating to valuation of property for insurance purposes, insurer 
held entitled to contract to limit amount of insurance which it -will carry or in 
which it will participate as concurrent insurer, as against contention that such pro- 
vision of policy was invalid under statute providing that no misrepresentation by 
insured shall be deemed material or avoid policy unless company was deceived to 
its injury thereby (Comp.St.1929, §§ 44-322, 44-344, 44-701 to 44-703). 

(For other cases, see Insurance, Dec. Dig. § 288]|1].) 

5. VALUED POLICY. 

Valued policy law was enacted to aid in preventing overinsurance (Comp.St. 
1929, § 44-344). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

6. OTHER INSURANCE. 

Fire policy providing that it is condition of insurance that total insurance shall 
not exceed sum named he/d not to take effect as policy of insurance, where, with- 
out knowledge of insurer, other insurance was in existence in greater amount than 
total sum provided by policy (Comp.St.1929, §§ 44-322, 44-344, 44-701 to 44-703). 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

Syllabus by the Court. , 

An insurer may lawfully, by contract in the policy, limit the total amount of 





° 
$ 
. 
* 
s 
Be 
ipo 
8 


882 The Insurance Law Journal, Vol. 89 [Sept., 1937 


insurance which it grants, or im which it will participate as concurrent insurer, 
upon the property covered; and where, on issuance of the policy, it is therein 
definitely provided that it is a condition of the insurance that the total insurance 
shall not exceed a sum named, and, unknown to the insurer, there then exists, and 
continues until after the loss, other prior valid insurance in a greater amount than 
the total so permitted, the latter policy does not take effect as a policy of insur- 
ance. 
Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Ruth Quinsenberry against the National Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Wells, Martin, Lane & Offutt, of Omaha, for appellant. 

Benj. S. Baker and Edward Shafton, both of Omaha, for appellee. 

Heard: before Goss, C. J., and Rose, Good, Day, Paine, and Carter, JJ., and 
Blackledge, District Judge. 

BLACKLEDGE, District Judge. 

Plaintiff was the owner of certain residential property in an addition known as 
Bensenvale adjacent to the city of Omaha. Upon the property was a dwelling- 
house and the Nebraska Savings & Loan Association held a mortgage on the 
property. Plaintiff had carried two policies of insurance on the dwelling, one in 
the sum of $1,800 issued by the Automobile Insurance Company and another issued 
by the defendant National Fire Insurance Company in the sum of $1,000. Both 
policies were held by the Savings & Loan Association in connection with its mort- 
gage on the property. The expiration date of the policy in the National Fire 
Insurance Company was in August, 1934, and in July the Savings & Loan Associa- 
tion notified plaintiff of the approaching expiration and requested the privilege 
of renewing the policy. Plaintiff did not communicate with the Savings & Loan 
Association but went to the office of the agent of the Automobile Insurance Com- 
pany and procured additional insurance in the amount of $1,400, thereby making 
the total insurance with that company $3,200. Plaintiff did not communicate or 
have any transaction with the defendant National Fire Insurance Company, but 
the officers of the Savings & Loan Association, not at the time knowing of the 
additional insurance, procured a new policy in the defendant National Fire Insur- 
ance Company in the sum of $1,000 supposedly to take the place of the one just 
expiring. This policy is the one in suit and contains this provision in a rider 
attached thereto; “It is a condition of this insurance that * * * permission is 
hereby given for other insurance, but the total amount of insurance permitted, 
including this policy, shall in no case be in excess of the following stipulated 
amounts, anything in the policy or the policy form to the contrary notwithstanding: 
Item No. 1 $2,800." The provision quoted gives rise to this lawsuit. 

It is undisputed that at the time of issuance of this. policy or until after the 
loss neither the defendant National Fire Insurance Company nor the Nebraska 
Savings & Loan Association knew of the increased amount of insurance that had 
been procured in the Automobile Insurance Company. The plaintiff and the agent 
of the Automobile Insurance Company both failed to notify the Savings & Loan 
Association thereof. This was the situation at the time the dwelling-house was 
totally destroyed by fire in December, 1934. Thereupon the Savings & Loan Asso- 
ciation was informed of the increase of insurance made by a rider to be attached 
to the policy of the Automobile Insurance Company and that company paid its 
obligation to the plaintiff and the mortgagee. The defendant National Fire Insur- 
ance Company declined to pay, and this suit resulted in which the defense, with 
others, is urged that the policy of this defendant contained the provision limiting 
the total amount of insurance that could be carried on the property to the sum of 
$2,800, that such provision was violated at the time of the issuance and delivery 
of the policy, which condition still existed at the time of the loss, and that there- 
fore the policy in suit became void or voidable, and that the defendant is not liable 
thereon and was entitled at the time to a directed verdict in its favor. 

There are other defenses and errors urged which have some merit, but in the 
view we take of the case it will be unnecessary to discuss them because the 
proposition above indicated controls the disposition of the case. 

The plaintiff maintains that the above quoted policy provision limiting the 
total amount of insurance is not valid in view of the provisions of section 44-322, 
Comp.St.1929, did not operate to relieve the defendant from liability inasmuch as 
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there was no misrepresentation which deceived the company to its injury, and that 
the breach of condition against greater insurance did not contribute to the loss. 
It may be conceded that there was no affirmative misrepresentation by anybody. 
In issuing this policy the defendant transacted the business with the Nebraska 
Savings & Loan Association and neither of them at the time, nor until after the 
loss, knew of the increased insurance then existing which made the total amount 
then in force with the Automobile Insurance Company $3,200. Some questions are 
raised respecting the applicability of the valued policy law, Comp.St.1929, § 44-344, 
but these are considered only as incidental to the main issue in the case, the scope 
and provisions of the valued policy law having been well covered and adjudicated 
in this state. 

The question in this case then is whether the policy provision limiting the total 
amount of insurance to $2,800 is under the circumstances of this case effective to 
relieve the defendant from liability upon its policy, it being undisputed that at 
the time the policy was issued and continuously until after the loss there was in 
force other valid insurance on the property to the amount of $3,200. It will be 
seen that, if the policy provision is not effective, then there was in force upon the 
property insurance in the two companies to the amount of $4,200, which is mater- 
ially different from the total of $2,800 to which the defendant sought to limit the’ 
same by the provisions of its policy. 

The appellee to sustain her position relies upon the provisions of section 
44-322, Comp.St.1929, and the case of Newman v. National Union Fire Ins. Co., 122 
Neb. 94, 239 N.W. 464, as a construction of the statute controlling in this case, 
and urges that, inasmuch as the additional insurance in no manner attributed to 
the loss, the statutory provisions apply in full force to the present situation. The 
provisions of that section of the statute are: 

“No oral or written misrepresentation or warranty made in the negotiation for 
a contract or policy of insurance by the insured, or in his behalf, shall be deemed 
material or defeat or avoid the policy or prevent its attaching unless such mis- 
representation or warranty deceived the company to its injury. The breach of a 
warranty or condition in any contract or policy of insurance shall not avoid the 
policy nor avail the insurer to avoid liability unless such breach shall exist at the 
time of the loss and contribute to the loss, anything in the policy or contract of 
insurance to the contrary notwithstanding.” 

An examination of the Newman Case discloses that it involves questions 
relative to the effect of certain foreclosure proceedings and an assignment of the 
policy after loss had occurred; and although there are references to procurement 
of other insurance without consent of the insured, the decision seems to be placed 
on other grounds respecting the assignment, foreclosure and transfer of title. It 
is at least clear that whatever happened therein that is complained of in reference 
to other insurance took place after the issuance of the policy in suit. We do not 
consider the case authority for plaintiff’s contention herein. In the instant case 
the situation was fixed, but wholly unknown to the insurer, at the time of delivery 
of its policy. It is true that there is neither claim nor intimation in the case that 
the plaintiff caused the fire. It may be that in reference to the other insurance, as 
stated in plaintiff’s brief, the only manner by which defendant could prove that 
said breach contributed to the loss would be to show that plaintiff, appellee, secured 
the policy in question, caused the fire and thereby defrauded the defendant; and 
ae would be the rule if and when that stage in the proceedings should be 
reached. 

In considering this question there are other statutory provisions to which refer- 
ence should be made. They are the valued policy law, to which reference has 
already been made and which is section 44-344, Comp.St.1929, as follows: 


_ “Whenever any policy of insurance shall be written to insure any real property 
in this state against loss by fire, tornado or lightning, and the property insured 
shall be wholly destroyed, without criminal fault on the part of the insured or 
his assignee, the amount of the insurance written in such policy shall be taken con- 
clusively to be the true value of the property insured and the true amount of loss 
and measure of damages.” 

_There are also in the same statute sections 44-701 and 44-702 which should be, 
noticed. Section 44-701 provides as follows: 
_ “It shall be unlawful for any insurance company or any agent to knowingly 
issue any fire insurance policy upon property within this state for an amount which 
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with any existing insurance, exceeds the fair value of the property or of the 
interest of the insured therein.” 

Section 44-702 is: 

“It shall be unlawful for any party having an insurable interest in property 
located in this state to knowingly procure any fire insurance policy upon his inter- 
est in such property, for an amount in excess of the fair value of his interest in 
the property, or for an amount which, with any existing insurance thereon, exceeds 
the fair value of his interest in the property.” 

Section 44-703 provides the following: 

“Any insurer who knowingly makes insurance on any building or property 
or interest therein against loss or damage by fire in excess of the insurable value 
thereof, shall be fined in a sum not less than fifty dollars nor more than one hun- 
dred dollars. Any agent who knowingly effects insurance on a building or prop- 
erty or interest therein in excess of the insurable value thereof, shall be fined in 
a sum not less than fifteen nor more than twenty-five dollars.” 

[1] Under the valued policy law it has been held by this court that the statute 
fixes the worth of the property insured conclusively at the valuation written in the 
contract of insurance and in case of total loss that sum is the measure of recovery. 
Fadanelli v. National Security Fire Ins. Co., 113 Neb. 830, 250 N.W. 642. 

{2] Thus we find the insurer surrounded in one sector by the provision which 
upon total loss fixes the amount stated in the policy conclusively as the amount it 
must pay, in another that it is made unlawful on the part of both the insurer and 
its agent to issue a policy for an amount which exceeds the fair value of the prop- 
erty or the interest of the insured therein, and in another where penalties are 
inflicted against any insurer and any agent who violates such provision, and in 
another by a provision that it is unlawful for an owner to procure insurance for 
an amount in excess of the value of his interest in the property, and, finally, the 
remaining sector, as to which it is contended that the insurer cannot contract as 
against over-insurance to limit the extent of the loss in which it contracts to parti- 
cipate or that, if it does so, then its only defense would be the ability to prove 
that the insured caused the fire. It seems to the writer that to so hold would 
broaden the application of the statute, section 44-322, in itself a wholly desirable 
and beneficial legislative provision, far beyond its true scope and intent. In the 
case of Muhlbach vy. Illinois Bankers’ Life Ass’n, 108 Neb. 146, 187 N.W. 787, 790, 
it is observed that this section of the statute is divided into two clauses, the first 
one relative to matters involved in the negotiations for insurance, and the second 
relating to breaches of conditions in the policy after it becomes effective, and it 
is there said: “If, through the untrue statement of the insured, the defendant was 
induced to issue the policy, and thus become obligated under its contract, when it 
would not have done so had a truthful answer been made, it would seem clear 
that the defendant was deceived to its injury, and the statute above quoted would 
not apply.” 

[3, 4] The statutory provisions to which reference has been made should be 
construed in pari materia. It seems elementary that the insurer should have the 
right of contract at the outset to define and limit the amount of insurance which 
it will agree to carry upon any risk. This right, it seems, would necessarily include 
the right to likewise limit the liability upon any risk in which it agreed to parti- 
‘cipate with other concurrent insurance. This the defendant herein undertook to 
do, and although there was no misrepresentation knowingly made or intention to 
deceive, the facts as presented to the defendant did, if this policy is allowed to 
stand, mislead and deceive the defendant to its injury by making it participate in 
a total of $4,200 insurance when it had specifically contracted that it should not 
participate in insurance to an excess of $2,800. That the situation so presented 
was by mistake rather than from an active fraudulent intent does not matter. 
Meyers v. German Fire Ins. Co., 101 Neb. 855, 166 N.W. 247, L.R.A.1918C, 341; 
Seal v. Farmers’ & Merchants’ Ins. Co., 59 Neb. 253, 80 N.W. 807. 


A policy provision is valid suspending coverage on an automobile while the 
car is being rented or leased. Borsky v. National Fire Ins. Co., 119 Neb. 178, 227 
N. W. 821. The provision is also valid which suspends coverage while the insured 
is in default for any —- of premium. Novak vy. LaFayette Life Ins. Co., 106 
Neb. 417, 184 N.W. 

[5] Over- nth is a matter which has been of much concern not only to 
the insuring public but to legislatures and to courts. It was to aid in preventing 





Fire 


such 
and 

reco 
able 
over 
to [ 
inter 
tions 
visic 
mad 


over 
by t 
the 
tota! 
old 
suit, 
invo 
polic 
be t 
at t! 
and 
dent 
polic 
this 


satic 
the 
payé 


Fire] Bennett v. Commercial Union Assur. Co., Ltd., London, Eng. 885 


such situations that the valued policy law was enacted. The right to contract 
and to provide limitations in a policy against other insurance has been universally 
recognized. Over-insurance of property increases the moral hazard and its inevit- 
able tendency is to increase the rates imposed for insurance upon those who do not 
over-insure their property. It is an evil against which the companies have a right 
to protect themselves, and in which the insuring public has a very substantial 
interest. To illustrate: A building worth, say, $3,000, is insured for $2,800, addi- 
tional insurance is taken out in the amount of $1,000 contrary to the policy pro- 
visions. In case of loss, if both parties are required to pay, the insured has 
made a substantial profit. 

[6] Our statutory provisions were enacted for the purpose of preventing 
over-insurance of property. Warned by the provisions of the valued policy law, 
by the provisions making it illegal to either issue or receive policies in excess of 
the real value of the property, confronted with the necessity of paying in case of 
total loss whatever sum is named in the policy, the defendant, on the very thresh- 
old of the negotiations which with subsequent transactions have led to this law- 
suit, declined to enter into a contract of insurance respecting this property which 
involved a greater sum or value than $2,800, and a provision was inserted in this 
policy to the effect that it was a condition of this insurance that there should not 
be total insurance on the property in excess of $2,800. That provision was violated 
at the very time the policy came into existence, or before it came into existence, 
and we hold that conformity to such provision in this policy was a condition prece- 
dent to the taking effect of the policy in suit, that it never became in force as a 
policy of insurance, and consequently there is no liability against the defendant in 
this case except for a return of the premium paid. 

The plaintiff has received from the Automobile Insurance Company compen- 
sation in an amount greater than that in which defendant agreed to participate, and 
the mortgagee to whom, as interest may appear, loss under this policy is made 
payable is not a party to this case. 

The case is remanded for further proceedings in accordance with this opinion. 

Reversed. 


BENNETT v. COMMERCIAL UNION ASSUR. CO., LIMITED, 
LONDON, ENGLAND. 
Supreme Court, Appellate Division, Third Department. May 14, 1937. 
295 New York Supplement 658. 
1. PROOF OF LOSS. 


In action on fire policy, whether paper filed by insured with insurer con- 
stituted a proof of loss as required by policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 
2, PROOF OF LOSS. 

Complaint in action on fire policy held improperly dismissed on ground that 
insured failed to establish that he had filed requisite proof of loss, where 
insured’s testimony indicated that insurer by its adjuster waived further perform- 


ance and proof of waiver would have justified plaintiff in requesting an amend- 
ment of complaint to conform to proof. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Action by Isodore B. Bennett against the Commercial Union Assurance 
Company, Limited, London, England. From a judgment dismissing the complaint 
pursuant to a nonsuit and from an order granting a nonsuit, plaintiff appeals. 

Judgment and order reversed and new trial granted. 

Argued before Hill, P. J., and Rhodes, Crapser, Bliss, and Heffernan, JJ. 

Eugene J. Steiner, of Albany, for appellant. 

Ainsworth & Sullivan, of Albany, for respondent. 

Per curiam. 

Appeal from a judgment of the Supreme Court entered in Essex county 
dismissing plaintiff's complaint on the merits pursuant to a nonsuit granted at 
the close of plaintiff's case; also appeal from the order granting said nonsuit. 

The action is brought to recover under a policy of fire insurance. The 
defendant through its agent Whalen issued the policy in question covering 
plaintiff’s stock of merchandise in a store in Massena, N. Y. On January 28, 
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1935, a fire occurred which destroyed plaintiff's entire stock. The next day 
he applied to the agent Whalen for blank proofs of loss and Whalen handed 
him blanks which were entitled “Loss Report,” which were apparently for the 
purpose of giving the company immediate notice of loss preliminary to the 
furnishing of formal and more detailed proof of loss. Whalen also informed 
plaintiff that he had notified Mr. Webb, the adjuster for the insurance company, 
“and he will come.” The same day Webb appeared and requested that plaintiff 
produce his inventory. Plaintiff produced a copy of the inventory and five files 
of bills relative to his merchandise which Webb examined and from which he 
took what he wanted after which plaintiff inquired of Webb, “What is there for 
me to do now?” to which Webb replied, “I will take care of the rest of it; 
there is nothing for you to do.” Later plaintiff filled out the preliminary loss 
report in which he stated that there had been a total loss and that the item or 
items involved were “as per inventory.” This plaintiff signed and swore to 
before a notary public and mailed the original to the defendant within sixty days 
after the fire. The evidence indicates that it was received by the defendant. 
No other or further proofs of loss were made by plaintiff. The complaint 
alleges the filing of proof of loss within sixty days after loss as required by 
the policy and full performance on the part of the plaintiff. At the close of 
plaintiff’s case the defendant moved for a nonsuit on the ground that having 
alleged due performance and the filing of the required proof of loss plaintiff 
had failed to establish due performance in that he had not proven the filing of 
the requisite proof of loss, whereupon the motion was granted. 

[{1, 2] It was a question of fact for the jury whether under the circumstances 
the paper filed by plaintiff with the defendant constituted a proof of loss. 
Furthermore, plaintiff’s testimony indicates that defendant by its adjuster Webb 
waived further performance. While the proof of waiver may not have estab- 
lished proof of due compliance with the terms of the policy as alleged in the 
complaint, it would have justified the plaintiff in requesting an amendment of 
the complaint to conform to the proof. The evidence being sufficient to present 
a question of fact for the determination of the jury, the granting of the nonsuit 
was error. 

Judgment and order reversed on the law and new trial granted with costs 
to the appellant to abide the event. 


WAGNER v. NATIONAL FIRE INS. CO. et al. No. 26190. 
Supreme Court of Ohio. April 21, 1937. 


8 Northeastern Reporter (2d) 144. 
1. CONSTRUCTION. 

‘Fire policy should be construed like any other contract, and if wholly in 
writing, its terms cannot be contradicted, varied, or modified by parol. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Syllabus by the Court. 

1. A fire insurance policy should be construed like any other contract and, 
if wholly in writing, its terms cannot be contradicted, varied, or modified by parol. 

2. Where a fire insurance policy, complete in its written terms, covers as one 
building, a structure composed of four units, adjoining, intercommunicating, and 
constituting one manufacturing plant, and the insured sued under the Valued 
Policy Law (section 9583, General Code) to recover for the total loss of one 
unit by fire, without seeking or praying for reformation of the policy, he is not 
permitted to show by parol that each unit was insured as a separate building. 

3. In case of mutual mistake of the parties to a written contract of insurance, 
commonly called a policy, in describing a building composed of such units as one 
structure, the contract may be reformed to express the true agreement entered 
into if the mutual mistake is established by clear and convincing evidence ; if 
there is no agreement as to description other than that in the policy, but only 
a separate appraisal of the units, the policy cannot be reformed to show each 
unit was separately insured. 

Appeal from Court of Appeals, Montgomery County. : L 

Action by Francis A. Wagner, trustee, against the National Fire Insurance 
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Company and the Mutual Home & Savings Association and others. From a 
judgment of the Court of Appeals reversing and remanding a judgment against 
defendant National Fire Insurance Company, plaintiff and defendant Mutual 
Home & Savings Association appealed, and a motion to certify the record was 
allowed.—[Editorial Statement.] 

Affirmed in part, reversed in part, and judgment entered for National Fire 
Insurance Company. 

Francis A. Wagner, trustee, brought an action as plaintiff against the National 
Fire Insurance Company as defendant in the court of common pleas of Mont- 
gomery county, Ohio, for loss sustained under a fire insurance policy, and the 
Mutual Home & Savings Association, on its own motion, was made a party 
defendant, and William H. Kroeger, as superintendent of building and loan 
associations in and for the state of Ohio, and as such in charge of the liquidation 
of the Mutual Home & Savings Association became a party defendant in the 
Court of Appeals. The petition did not pray for reformation of the policy. 

The Mutual Home & Savings Association as defendant was in reality inter- 
ested with the plaintiff because that association held a mortgage on the property 
and would participate in the amount of recovery. 

The jury returned a verdict against the defendant National Fire Insurance 
Company, in the sum of $2,880.15 with interest, and judgment was entered thereon. 

The Court of Appeals reversed the judgment, all judges concurring in the 
reversal, and remanded the cause to the court of common pleas for trial on the 
question of reformation of the insurance policy, one judge dissenting from the 
remand. 

The dissenting judge took the view that there was no evidence warranting a 
determination of the issue relating to reformation and held that final judgment 
should be entered in favor of the National Fire Insurance Company. 

Francis A. Wagner, trustee, took an appeal to this court which allowed a 
motion to certify the record. The appellee National Fire Insurance Company 
seeks a reversal of the judgment of the Court of Appeals as to the remand, and 
entry of final judgment in its favor. 

McMahon, Corwin, Landis & Markham and Irwin G. Bieser, all of Dayton, 
for appellant Francis A. Wagner, trustee. 

Rolla M. Galloway, of Dayton, for appellants Mutual Home & Savings Ass’n 
and William H. Kroeger, superintendent of building and loan associations. 

Matthews & Matthews, of Dayton, and Mooney, Bibbee, Edmonds & Harter, 
of Columbus, for appellee National Fire Ins. Co. 

*WiLitAMs, Judge. 

The plaintiff Francis A. Wagner, as trustee, on January 26, 1929, took out 
insurance policies on a manufacturing plant in six companies in the aggregate 
sum of $100,000 for a term of one year, of which amount $20,000 was with the 
defendant National Fire Insurance Company. The sound value of the whole 
property for insurance purposes was fixed by appraisement at $112,843. A reduc- 
tion in rate was allowed under 90 per cent. coinsurance clauses contained in the 
policies, and $100,000, the total amount of insurance, represented approximately 
90 per cent. of the appraised value. The property covered by these policies was 
sumnetee therein in the same language. The description in the policy sued on 
is: “$20,000 on the five story, approved roof, brick building, occupied as vacant. 

* 

“All the above described property being situated at Nos. 227-239 East First 
street, Dayton, state of Ohio.” 

The designation as to the street numbers correctly indicated the tract of land 
on which the plant was located. 

On January 26, 1930, the expiration date, six renewal policies were issued for 
a term of one year, all practically identical with the previous policies in form 
and description of property. On January 26, 1931, similar renewal policies were 
issued for a like term with the description in the same language. 

The insured structure was composed of four units or sections, two of which 
were five and two four stories high, and, in addition to being under single owner- 
ship, was adapted to use and had been used in its entirety for manufacturing 
purposes. It had a single heating plant which furnished heat to all units, a 
reservoir, pressure tank, and pump which supplied water for the sprinkler 
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throughout all sections of the plant, and a single office serving the whole. Each 
section abutted, adjoined, and was in contact with another section and adjoining 
sections communicated with each other by openings on all floors. 

On March 12, 1931, a small loss by fire occurred which was paid by the insur- 
ance companies and the policies were reinstated in their original form and 
amount by written indorsement. 

On August 8, 1931, another fire occurred in this plant and the loss resulting 
is the one involved in this case. 

There is a dispute whether section “A” was or was not wholly destroyed in 
this fire; plaintiff claims that it was and for the purposes of this opinion we are 
assuming that this claim is well founded. There were trifling damages caused to 
another section, but no damage at all to the remaining two. 

A full settlement of this fire loss was made upon the theory that the damage 
done was only a partial loss sustained to the whole structure. Plaintiff received 
from the six insurance companies $44,382.90, of which amount the defendant 
insurance company paid as its pro rata share $8,876.58. At the time of settle- 
ment plaintiff executed to the defendant insurance company a written release 
showing the sum received was in full satisfaction of all claims and demands for 
loss and damage. Upon the payment of money and execution of the release, 
plaintiff surrendered the policy to the defendant company. Thereafter the plain- 
tiff conceived the notion that he had settled for less than the amount due him. 
His conception was based on the assumption that section “A” was a separate 
building and had been totally destroyed and, therefore, he was entitled to the 
whole amount of insurance thereon under the Valued Policy Law (section 9583, 
General Code) which reads as follows: 

“A person, company or association insuring any building or structure against 
loss or damage by fire or lightning, by renewal of a policy, shall cause such 
building or structure to be examined by his or its agent, and a full description 
thereof to be made, and its insurable value fixed, by him. In the absence of any 
change increasing the risk without the consent of the insurers, and also of 
intentional fraud on the part of the insured, in case of total loss, the whole 
amount mentioned in the policy or renewal upon which the insurer received a 
premium, shall be paid.” 

The theory of the plaintiff was that the agent of the insurance companies 
had fixed a valuation on each unit separately, in which process section “A” was 
appraised at $64,875, and by adding together the determined amounts for each of 
the four units he had arrived at an aggregate value of $112,843 for the structure 
as a whole; that in reality each building was insured separately; and that the 
description. of the property as one building was an error or a misdescription or, 
at least, a latent ambiguity susceptible of explanation by parol. 

Acting on that theory, the plaintiff brought suit to recover the difference 
between the amount received from the defendant insurance company in set- 
tlement and the amount he would be entitled to receive from that company for 
a total loss of section “A” under the Valued Policy Law. 


If it was proper under the evidence to treat section “A” as one building 
separately insured for an amount certain and totally destroyed by fire, and if 
plaintiff's claim was not barred by the written release entered into at the time 
of settlement, then he would be entitled to recover the full amount of the insur- 
ance on that unit. 


This court does not hold that the various sections composing the building 
insured were of such a nature that it was one building as a matter of law. It 
is not necessary to decide that question. The various sections were so united 
and unified that a contract of insurance, designating and treating the whole plant 
as one structure, would bind the contracting parties in accordance with its terms. 
Since the insurance policy by its terms covered the whole as one building, the 
plaintiff, for the total destruction of section “A,” one of the units, cannot 
recover unless he is permitted to show by parol evidence that the parties by 
the true agreement in reality insured each of the four sections as a separate 
building, or, being denied that alternative, can have the instrument reformed to 
show the alleged agreement. 

Counsel for plaintiff insist that, where there is a mutual mistake of fact by 
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parties to a contract of insurance, and, as a result, misdescription of the property 
intended to be isured, no reformation is necessary as a prerequisite to a recovery 
thereon, and cite an annotation in 66 A.L.R. 767, where many cases are collected. 

That rule has been frequently applied in cases of error in the description 
of the property insured where its identity and the true description thereof clearly 
appear from the face of the instrument or from extrinsic facts. American 
Central Ins. Co. v. McLanathan, 11 Kan. 533; DePaola v. National Ins. Co., 38 
RI. 126, 94 A. 700; French v. State Farmers’ Mutual Hail Ins. Co., 29 N.D. 
426, 151 N.W. 7, L.R.A.1915D, 766; Phenix Ins. Co. v. Gebhart, 32 Neb. 144, 
49 N.W. 333; State Ins. Co. of Des Moines, Iowa v. Schreck, 27 Neb. 527, 43 
N.W. 340, 6 L.R.A. 524, 20 Am.St.Rep. 696; Kansas Farmers’ Fire Ins. Co. v. 
Saindon, 52 Kan. 486, 35 P. 15, 39 Am.St.Rep. 356; Phenix Ins Co. v. Allen, 
109 Ind. 273, 10 N.E. 85. 

{1] An insurmountable difficulty arises in applying that principle in the 
instant case. THere was no misdescription of the property and no ambiguity in 
the description, either latent or patent. As stated, plaintiff has received full 
settlement and payment for a partial loss under the contract of insurance as it 
stands. What he seeks to do now is to show a different contract under which 
each unit is insured separately for a named amount, so that he can recover 
“the whole amount mentioned in the policy or renewal,” for the total loss of 
section “A” (less the proportionate share of the amount already received which 
is applicable to that unit). It is not a correction of the description by parol 
evidence that is sought, but a contradiction or variation of the terms of the 
written contract, in order to create a right of action that would not otherwise 
exist. To allow the terms of the policy sued on to be varied in this manner 
would violate the parol evidence rule which is imbedded in our jurisprudence ; 
an insurance policy is to be construed like any other contract and such a written 
instrument, complete in itself, cannot be contradicted, varied, or modified by 
parol. Blosser v. Enderlin, 113 Ohio St. 121, 148 N.E. 393; Fidelity & Casualty 
Co. of New York v. Hartzell Bros. Co., 109 Ohio St. 566, 143 N.E. 137; 
Monnett v. Monnett, Adm’r, 46 Ohio St. 30, 17 N.E. 659. 

[2] The Court of Appeals was right in unanimously holding that there 
could be no recovery on this contract under the Valued Policy Law without 
reformation. 

Was the position of the majority of the Court of Appeals sound in remand- 
ing the cause to the trial court for determination on the issue of reformation? 

[3] Mutual mistake is the mistake of all parties to the contract. Reforma- 
tion is available where it is shown that the written instrument does not express 
the true agreement entered into between the contracting parties by reason of 
mistake common to them; in such a case equity affords the restorative remedy 
of reformation in order to make the writing conform to the real intention of 
the parties. Equity, however, will never make a new contract for those who 
executed the writing sought to be reformed. Fidelity & Casualty Co. of New 
York v. Hartzell Bros. Co., supra. It is established that in a proper case it is 
admissible to show the true agreement by parol (Davenport v. Widow and Heirs 
at Law of Sovil, 6 Ohio St. 459); but the law attaches a certain sanctity to 
written instruments and therefore reformation is available only when the mutual 
mistake is shown by clear and convincing evidence (Stewart v. Gordon, 60 Ohio 
St. 170, 53 N.E. 797). 


[4] In the instant case there is no claim of fraud or the existence of any 
other basic element warranting reformation except mutual mistake as to the 
description. To warrant reformation it must appear from the evidence that the 
contract was in fact that each of the four sections should be described in the 
policy and insured thereunder as four separate buildings instead of one, and that 
the mistake in describing the plant as one building was mutual. 

There is no evidence in the record to show that any agreement was made 
other than the one expressed in the policy. The plaintiff testified in substance 
that the insurance agent who wrote the policies availed himself of the services 
of a company which made the appraisal by separate units and then the separate 
items were totaled so as to ascertain the valuation of the entire plant. After- 
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wards this total was used in determining the 90 per cent. provided for in the 
co-insurance clause which was fixed at $100,000 (a little less than the exact 
percentage). Certainly evidence of this kind does not constitute mutual mistake 
according to the accepted principles of equity jurisprudence. 

Impetus is lent to this conception by the statement of counsel for appellant 
in his brief as to the method by which he arrived at the calculation of his 
recovery. The language employed therein is: “The aggregate of the insurable 
values fixed for the four buildings was the sum of $112,843 and the total amount 
of insurance upon which he paid premiums was slightly less than 90% of that 
amount, or the sum of $100,000. The insurable value fixed for Building A was 
the sum of $64,875. Assuming that the amount of insurance in force had been 
exactly 90% of the total insurable values, then 90% of $64,875 or the sum of 
$58,387.50 was the portion of the total amount of insurance ($100,000) which 
Wagner had actually carried on Building A, This was the sum (except for 
the slightly less than 90% factor) which should have been ‘mentioned in the pol- 
icy.” It was the recoverable amount in the event of total loss of Building ‘A’ ” 

This cogent summary of appellant’s position shows that his contentions are 
not impeccable. Obviously the intention of the parties was to insure the struc- 
ture as a whole. There was never a computation of 90 per cent. of the sound 
value of each of the four units; but merely of 90 per cent. of the whole struc- 


ture, and then only approximately. Therefore there was no meeting of the 
minds on the amount of insurance on each unit and no agreement that each unit 
should be insured separately. 

Even though we assume that there was a total loss of section “A” there 
would be only a partial loss of the building described in the policy and so no 


right of recovery under the Valued Policy Law. Since there could be no 


reformation and no recovery without it, final judgment must be entered as a 


matter of law in favor of the appellee National Fire Insurance Company. 
Having reached this conclusion, this court finds it ummecessary to give 

further consideration to the defenses of accord and satisfaction and release. 
The judgment of the Court of Appeals in so far as it reverses the judgment 


of the court of common pleas is affirmed, and in so far as it remands the cause 


for trial on the question of reformation of the insurance policy is reversed and 


final judgment entered for appellee. 

Judgment accordingly. 

Weygandt, C. J., and Jones, Matthias, Day, Zimmerman, and Myers, JJ., 
concur. 


LAMB v. METROPOLITAN MUT. FIRE INS. CO. No. 14468. 


Supreme Court of South Carolina. April 16, 1937. 
191 Southeastern Reporter 56. 
4. FRAUD. 


As respects whether pleading of fraudulent disclaimer of liability on fire and 


windstorm policy was sufficient to authorize recovery of punitive damages prayed 


for, pleading of fraudulent intention is insufficient, but pleading must show that 


breach of contract has been accompanied by fraudulent acts, and no amount of 
willfulness or deliberations in breach of contract will warrant recovery of punitive 
damages. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


5, PUNITIVE DAMAGES. 


Complaint alleging that insurer fraudulently disclaimed liability on fire and 


wind-storm policy on ground that condition of policy was unfulfilled, in that 
insurer waived such condition, hke/d demurrable, as being insufficient to permit 
recovery of punitive damages prayed for, in that allegations failed to show breach 
of contract accompanied by fraudulent acts. 


(For other cases, see Insurance, Dec. Dig, § 237.) 
Appeal from County Court of Richland County; A. W. Holman, Judge. 


Action by M. C. Lamb against the Metropolitan Mutual Fire Insurance Com- 
pany. From an adverse judgment, plaintiff appeals. 
Affirmed. 





Fire 


folle 


polit 
alleg 


and 

Care 
pora 
busit 


and 

defe 
ment 
wher 
ing 1 


day, 
locat 
asa 
a tol 
insut 
the | 
tiff 
defe 
the 

any 


agai 


his | 


an ¢€ 
polic 
time 
the 
said 
that, 
reta: 
defe 
that 
well 
well 
unpeé 
stati 
by t 
whe 
mig] 
side’ 
trac’ 
rem. 
sa 
mak 
that 
of t 
now 
habi 
the 
tiff’ 


aw 


Fire] Lamb v. Metropolitan Mut. Fire Ins. Co. 891 


Amended complaint and order of Judge Holman directed to be reported 
follow : 

Amended Complaint. 

M. C. Lamb, as plaintiff in the above-entitled action, complaining of the Metro- 
politan Mutual Fire Insurance Company, a corporation, as defendant, therein 
alleges : 

1. That the plaintiff is now, and was at all times herein mentioned, a citizen 
and resident of the city of Columbia, county of Richland, and state of South 
Carolina, and that the defendant is, and was at all times herein mentioned, a cor- 
poration under the laws of the State of South Carolina engaged in the insurance 
business. 

2. That on the 9th day of April, 1936, the defendant issued its standard fire 
and windstorm insurance policy No. 202032 to the plaintiff herein, whereby the 
defendant insured the furniture and fixtures in the plaintiff's mercantile establish- 
ment in the city of Columbia at 1317 West Lincoln street, in the sum of $400 and 
wherein the defendant did insure the plaintiff's stock of merchandise in said build- 
ing in the sum of $110. 

3. That on the 18th day of April, 1936, and at about 4 o’clock a. m. of the said 
day, the storehouse in which the plaintiff was doing business and wherein was 
located the plaintiff’s furniture, fixtures, and stock of goods, as aforesaid, insured 
as aforesaid, was totally destroyed by fire, and the plaintiff suffered and sustained 
a total loss of his furniture, and fixtures, and stock of goods in the sum of $510, 
insured as aforesaid whereby the defendant became, was, and now is indebted to 
the plaintiff under the said policy of insurance in the sum of $510, and the plain- 
tiff alleges that all times have passed, and all things have happened, whereby the 
defendant should have paid the plaintiff. the sum of insurance, but notwithstanding, 
the defendant has refused and still refuses to pay the plaintiff the said sum, or 
any sum, 

Wherefore, plaintiff sues the said defendant and demands verdict and judgment 
against the said defendant in the sum of $510, and for the costs of this action. 

And for a second cause of action: 


The plaintiff realleges and affirms paragraphs numbered | and 2 as alleged in 
his first cause of action. 


3. Plaintiff alleges that the defendant now claims and pretends, and offers as 
an excuse for nonpayment of its liabilities to the plaintiff under the aforesaid 
policy of insurance, that certain of the plaintiff’s furniture and fixtures were at the 
time of the issuance and delivery of the said policy under retain title contract with 
the vendors thereof which said contract, in legal effect, was a mortgage upon the 


said furniture and fixtures under said retain title contract, and the plaintiff alleges 


that, in fact, certain of the said furniture and fixtures were at the said time under 
retain title contract, but in this connection, the plaintiff further alleges that the 
defendant at the time of the issuance and delivery of the said policy well knew, 
that certain of the said furniture and fixtures were under retain title contract and 
well knew each and every item thereof which was under retain title contract and 


well knew the several amounts of the purchase price thereof then remaining 


unpaid, and the plaintiff warned and advised the defendant of the then existing 
status of the said furniture and fixtures and insisted that notation thereof be made 
by the defendant, and requested the defendant to make provision in its said policy 
whereby the status of the said furniture and fixtures so under retain title contract 
might be provided for and against, but the defendant steadfastly refused to con- 


sider the said status of the said furniture and fixtures so under retain title con- 


tract, and informed this plaintiff that the said status with respect to the amounts 


remaining due upon the purchase price thereof was too insignificant, and of such 
srall amount, as that the defendant preferred to take no regard thereof, and to 
make no provision therefor, but upon the contrary, waived any and all questions 
that might arise under the said insurance policy with reference to the said status 
of the said furniture and fixtures so under retain title contract, and the plaintiff 


now alleges that any and all excuse and pretense by the defendant as to its non- 
liability under the said policy with respect to the said furniture and fixtures, and 
the retain title contract therefor, is a willful and wanton disregard of this plain- 


tiff's rights, and of the defendant’s said waiver, and is done, and pretended, in 
a well formulated scheme, purpose, and design to defraud this plaintiff of moneys 
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due to him under the said policy of insurance by the said defendant, and the 
plaintiff is thereby injured and damaged in the sum of $2,490. — . 
Wherefore, plaintiff sues the defendant and demands verdict and judgment 


against the said defendant in the sum of $2,490, and for the costs of this action, 
Order of Judge Holman. 

[1-3] The plaintiff brought a complaint against the defendant in August, 1936, 
which was served upon the defendant on the 12th day of August, 1936. The 
defendant, on August, 27th, demurred to this complaint and on August 31 the 
plaintiff served upon the defendant an amended complaint. This amended com- 
plaint was served within the time required by law. The defendant again demur- 
red to the complaint by its demurrer dated September 17, 1936. This demurrer 
was upon several different grounds. The second ground is that there is another 
cause of action pending, but I hold that the amended complaint, having been 
served within the twenty-day period, that this ground of demurrer is untenable. 
The demurrer further raises the question that two causes of action are improperly 
joined, one ex contractu and one ex delicto, the one for the amount due under 
the policy and the other for alleged fraud in connection with the matter. This 
last cause of action demands punitive damages. Under the South Carolina decis- 
ions, if two causes of action are improperly joined or misjoined, the proper method 
of taking exception to this is by demurrer. This rule is reiterated in the case of 
Thackston y. Shelton, 178 S.C. 240, 182 S.E. 436. The court holds in this case 
that an action ex delicto and an action ex contractu could not be joined in one and 
the same complaint and sustained the ruling of Judge Featherstone sustaining the 
demurrer. See, also, Walker v. McDonald, 136 S.C, 231, 134 S.E. 222; Ebner v. 
Haverty Furniture Co., 138 S.C. 74, 136 S.E. 19. I, therefore, am of the opinion, 
and Mo hold, that the demurrer on the first ground as to the misjoinder of cause 
of action should be and is hereby sustained. 

[4, 5] The third ground of demurrer goes to the insufficiency of the allegations 
of the complaint to allow a recovery of punitive damages thereunder. There seems 
to be some confusion as to this rule and as I understand the rule, it is not the 
intention of the person that governs and controls, but the final question is whether 
the breach of the contract has been accompanied by and with fraudulent acts. This 
must not be confused with an action for fraud and deceit to induce one to enter 
a contract. Under the allegations here, the cause of action is not sufficient to war- 
rant the submission of the issue to the jury as to a breach of the contract accom- 
panied by fraudulent act. These matters have been gone into very fully by our 
Supreme Court and a few cases cited are sufficient to show that this is the correct 
rule. No amount of willfulness or deliberateness in the breach of a contract wil! 
warrant punitive damages. Owens v. Metropolitan Life Ins. Co., 178 S.C. 105, 182 
S.E. 322, 323. A quotation from this case is sufficient to make this ruling very 
clear: 

“In connection with the allegations of the plaintiff, that the defendant failed 
and refused to pay plaintiff the amount owing her under the terms of said policy 
after she complied with the provisions thereof, she makes the following additional 
allegation, set forth in paragraph 6 of the complaint: 

“VT. That because of the fact defendant has wilfully breached the contract, 
as aforesaid, and has wilfully, fraudulently, and with intent to cheat plaintiff, 
and has refused to settle with plaintiff the just amount due her under the terms 
of said insurance policy, plaintiff has sustained punitive damages in the sum of one 
thousand dollars.’ 

“In answering the complaint, the defendant admitted the issuance of the policy 
in question, but alleged that the same became invalid upon termination of the 
plaintiff's employment; and contended that, under the terms of the policy, ‘no 
disability benefits were to be paid, unless such disability occurred, not only during 
plaintiff's employment, but prior to the age of sixty years, and proof thereof dul) 
filed with the company, which the defendant alleged was not done.’ 

“Betore the trial of the case, pursuant to due notice on the part of the attor- 
neys for the defendant, served on counsel for the plaintiff, his honor, Judge G. 
Dewey Oxner, issued the following order in the case: 

“*This cause comes before me at this time upon a motion by the defendant to 
strike from the Amended Complaint the sixth paragraph, which reads as follows: 

“**N7T That because of the fact defendant has wilfully breached the contract, 
as aforesaid, and has wilfully, fraudulently and with intent to cheat plaintiff, and 
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has refused to settle with plaintiff the just amount due her under the terms of 
said insurance policy, plaintiff has sustained punitive damages in the sum of one 
thousand dollars.” 

“This is clearly an action ex contractu, and counsel for plaintiff so construed 
it at the hearing before me. The allegations in said paragraph are irrelevant. It 
appearing to the Court that said paragraph should be stricken from said Amended 
Complaint. 

“‘Now, on motion of Haynsworth & Haynsworth, attorneys for the defend- 
ant, 

“It is ordered that the sixth paragraph of the Amended Complaint be, and 
the same is, hereby stricken therefrom,’ ” 

Numerous other cases are to the same effect. See the following: Lilienthal 
y. South Carolina Public Service Co., 174 S.C. 177, 177 S.E. 98; Martin v. Sea- 
board Air Line Ry., 70 S.C. 8, 48 S.E. 616; Holland v. Spartanburg Herald-Journal 
Co., 166 S.C. 454, 165 S.E. 203, 84 A.L.R. 1336; Bennett v. Dodge Bros. Corp., 169 
S.C. 389, 169 S.E. 80; Hall v. General Exch, Ins. Corp., 169 S.C. 384, 169 S.E. 78, 
79; Welch v. Missouri State Life Ins. Co., 176 S.C. 494, 180 S.E. 447; Lawson v. 
Metropolitan Life Ins. Co., 169 S.C. 540, 169 S.E. 430. 

Under the above-cited cases, the allegations of the complaint are not sufficient 
to warrant the imposition of punitive damages and, therefore, have no place in the 
complaint. The demurrer should also be sustained on this ground. 

It is, therefore, ordered that the demurrer be, and the same is, hereby sus- 
tained on the ground that there is a misjoinder of causes of action and that the 
allegations of the complaint are not sufficient to, warrant the imposition of pun- 
itive damages. Provided, however, plaintiff may keep his complaint as amended 
and may proceed to trial as and for actual damages on either one of the causes 
of action, without rewriting the complaint. 

Jennings & Jennings, of Columbia, for appellant. 

C. T. Graydon, of Columbia, for respondent. 

CarTER, Justice. 

This case, by M. C. Lamb, plaintiff-appellant, against the Metropolitan Mutual 
Fire Insurance Company, defendant-respondent was commenced in the county 
court for Richland county, August 12, 1936, and the purpose of the action was to 
recover judgment in connection with an insurance policy issued by the defendant 
to the plaintiff, and the case comes to this court on appeal from an order of his 
honor, -the county judge, sustaining the demurrer of the defendant to the plain- 
tiffs amended complaint. 

After due consideration of the record in the case, we are satisfied that the 
trial judge reached the right conclusion in sustaining the demurrer. The excep- 
tions are, therefore, overruled and the judgment of the lower court affirmed. 

Note: Let the amended complaint and the order of the trial judge be incor- 
porated in the report of the case. ° 

Stabler, C. J., and Bonham, Baker, and Fishburne, JJ., concur. 


CAMPBELL v. HOME INS. CO. No. 14453. 
Supreme Court of South Carolina. March 15, 1937. 
191 Southeastern Reporter 71. 
1. ESTOPPEL. 

Under statute estopping insurer to deny statements contained in application 
except within 60-day period or upon proof of fraud, insurer held estopped to 
question truth of statement in application for fire policy that house insured was 
on land owned by insured in fee where such statement was not questioned within 
60-day period and no fraud was charged (Code 1932, § 7979). 

(For other cases, see Insurance, Dec. Dig. § 390.) 

2. CHANGE IN TITLE. 

Provision that fire policy shall be void if change takes place in title, interest, 
or possession of property insured is valid and reasonable, since one who parts 
with interest of ownership and possession loses interest in and care for safety 
and protection of insured property. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

3. CHANGE IN TITLE. 
Where mortgagor conveyed mortgaged property, grantee procured fire insur- 
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ance, and mortgagee received foreclosure deed after execution of insurance 
contract and before loss, fire policy, providing that it should be void on change of 
interest, title, or possession of subject of insurance, held void. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

Appeal from Common Pleas Circuit Court of Chesterfield County; E. C. 
Dennis, Judge. 

‘Action by A. T. Davis against the Home Insurance Company and others, 
wherein defendant John §S. Campbell filed a cross-complaint against named 
defendant. From adverse orders and an adverse judgment with respect to the 
cross-action, named defendant appeals, opposed by defendant John S. Campbell. 

Reversed. 

Willcox, Hardee & Wallace, of Florence, for appellant. 

Leppard & Leppard, of Chesterfield, for respondent. 

BonHAM, Justice. 

It appears from the “Statement” appended to the record that S. N. Campbell 
conveyed to J. A. Campbell, by deed dated August 12, 1912, a tract of land con- 
taining 61 acres, and on the same day conveyed to John S. Campbell, a tract of 
land containing 69 acres, adjoining that conveyed to J. A. Campbell. 

January 3, 1919, J. A. Campbell mortgaged the 6l-acre tract to A. T. Davis, 
which mortgage was duly recorded. 

The 13th day of June, 1919, J. S. Campbell executed a mortgage of the 
69-acre tract, to the Federal Land Bank of Columbia, and this mortgage was 
duly recorded in the office of the clerk of court for Chesterfield county, and 
stands there unsatisfied. 

At a later date, not stated in the record, J. S. Campbell executed a mortgage 
to the Bank of Cheraw and Chesterfield County, which was a second mortgage 
on the 69-acre tract. 

March 9, 1931, the receivers of the Bank of Cheraw and Chesterfield County 
brought action to foreclose this second mortgage, in which action a decree of 
foreclosure was granted dated April 11, 1931. The premises were sold December 
7, 1931, and on January 15, 1932, a deed thereto was made to the receivers of the 
bank by the master. It does not appear whether the Federal Land Bank of 
Columbia was made a party to this action. 

The 27th day of April, 1920, J. A. Campbell sold to J. S. Campbell 9 acres of 
the 6l-acre tract mortgaged to A. T. Davis, and gave him bond for title which was 
not recorded. 

The dwelling which was insured was built on this part of the 6l-acre tract. 

In 1930, A. T. Davis brought action to foreclose his mortgage on the 6l-acre 
tract, which action resulted in a decree of the court under which the premises 
were sold by the master on the 2d day of February, 1931, and bid in by A. T. 
Davis, to whom deed was made dated February 27, 1931, and recorded February 
28, 1931. 

February 23, 1931, J. S. Campbell applied for and received from the appellant, 
the Home Insurance Company, a policy on the house spoken of above, in the 
sum of $500, and running for one year. 


It is in evidence that A. T. Davis established his line some time in April, 1931, 
but no survey thereof is in the record. September 28, 1935, Judge Dennis 
ordered the premises surveyed, which survey was made by T. E. Wilson, civil 
engineer, whose plat of the survey dated December 3, 1931, is attached to this 
record. By this plat it appears that. the house which was burned was situated 
on the nine acres of the 6l-acre tract, for which 9 acres J. A. Campbell had 
given to J. S. Campbell a bond for title in 1920. 

October 29, 1932, A. T. Davis brought action against the Home Insurance 
Company and J. S. Campbell and George Eddins to recover of the Home Insur- 
ance Company the amount of the policy issued to John S. Campbell, February 
23, 1931, situated on the 9-acres which appeared to be a part of the 6l-acre tract, 
which house was burned on or about October 20, 1931. He claimed that he 
be or should be, subrogated to the rights of John S. Campbell in the said 
policy. 

By a second cause of action, he sought to recover $1,200 damages on the 
ground that George Eddins, agent of the Home Insurance Company, issued the 
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policy to John S. Campbell with knowledge that the house stood upon land 
owned by plaintiff. 

Eddins did not answer and later died. 

The Home Insurance Company and John F. Campbell demurred to the com- 
plaint. Later Campbell withdrew his demurrer, and answered, and also set up a 
cross-complaint against the Home Insurance Company, seeking to collect the 
amount of the insurance. 

The Home Insurance Company filed its answer to the cross-complaint of 
Campbell. 

This action came on to be heard by Judge Oxner and a jury; a verdict was 
directed against A. T. Davis; the issues between John S. Campbell and the insur- 
ance company were submitted to the jdry, who gave a verdict in favor of John 
S. Campbell for the amount of the insurance and interest. 

This verdict was set aside and a new trial granted “upon general grounds” 
which are not stated in the record. 

The cross-complaint of John S. Campbell against the Home Insurance Com- 
pany sets up the issuance of the policy, the destruction of the house by fire, and 
the refusal of the defendant company to pay the amount of the insurance. 

For answer to the cross-complaint, the insurance company admits issuing the 
policy to John S. Campbell, but alleges that the policy was void, and constituted 
no contract between the parties for reasons thereinafter stated. 

Denies knowledge or information sufficient to form a belief as to the truth 
of the things alleged in paragraph 2, except that the house upon which John S. 
Campbell undertook to procure insurance was destroyed by fire. 

Denies the allegations of paragraph 3, except that it admits that it refuses 
to pay John S. Campbell for the destruction of the house. 

Further answering, and by way of affirmative defense, it alleges: 

1. It is a provision of the policy sued on that it should be void, unless other- 
wise agreed to in writing added thereto, if the interest of the insured in the 
insured property be other than unconditional and sole ownership, or if the 
subject of insurance be a building on ground not owned by the insured in fee 
simple, or if any other change should take place in the interest, title, or possession 
of the subject of insurance; that said provisions were not changed by any agree- 
ment in writing, or otherwise; that said John S. Campbell was not the sole and 
unconditional owner of the dwelling described, or of the premises on which it 
was situated at the time the policy was written, which fact was not known to the 
defendant. 


2. That the said premises had belonged to J. A. Campbell, now deceased; 
had been mortgaged to A. T. Davis, had been sold under foreclosure proceedings 
brought by A. T. Davis; that the conditions aforementioned and described, 
which were conditions precedent to becoming or remaining of force, were 
violated, and the breach thereof is pleaded in bar of any recovery on said policy. 

3. That defendant has tendered a return of the $12.50, the amount of the 
premium paid by John S. Campbell, which he has refused to accept. 

The case came on for trial at the July, 1936, term of the court for Chesterfield 
county before Judge E. C. Dennis and a jury. 


At the conclusion of the testimony, the attorneys agreed that there were 
no issues of fact for the jury to decide, and the case was submitted to Judge 
Dennis on the law of the case. 

Thereafter Judge Dennis filed an order, so much of which as is pertinent 
to the determination of this appeal is here reproduced: 

“The uncontradicted evidence shows that in February, 1931, Campbell signed 
a written application to the Home Insurance Company for a policy of insurance 
on a house in the sum of five hundred dollars and stated in his application that 
he was the sole owner thereof, that is that the land on which the house stood 
was owned by him. Upon this written application a policy of insurance was 
issued to him, The house was destroyed by fire in October, 1931, while the pol- 
icy was in force. 

“Campbell thought at that time that the house was on his land but he was 
mistaken as the house was built on an adjoining tract of land through mistake. 
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Campbell built the house a short time before it was insured. There was no fraud 
in the transaction and none is pleaded. 

“The insurance company resisted payment as the policy contained a stipula- 
tion that it would be void if the subject of insurance be a building on ground 
not owned by the insured in fee simple. The contention being that the insured 
not being the owner of the land on which the house stood the insurance was 
void as a wagering contract. Campbell relies on section 7979 of the Code of 
1932, which is as follows: 

“ “No statement in the application for insurance shall be held to prevent 
a recovery before a jury on said policy in case of partial or total loss: Provided, 
After the expiration of sixty days, the insurer shall be estopped to deny the 
truth of the statement in the application for insurance which was accepted except 
for fraud in making the application for insurance.’ 

“This is as if it had been written in the policy and is binding on the insurer. 

“It appears to be conclusive of the matter.” 

August 3, 1936, his honor filed this additional order: 

“It appears that in my order heretofore filed directing a verdict in favor 
of John S. Campbell, defendant, against The Home Insurance Company, I 
neglected to pass upon the defendant’s, The Home Insurance Company, ground 
for a directed verdict that John S. Campbell at the time the insurance policy 
was issued was in possession of a small tract of land, on which the insured 
dwelling was located, adjoining the sixty-nine acre tract of land, under a bond 
for title from the owner, and that his interest therein was thereafter divested 
prior to the destruction by fire of the insured dwelling. 

“The testimony shows the facts_to be stated, but I hold that these facts 
are immaterial and do not affect the conclusion reached by me to the effect that 
the defendant John S. Campbell is entitled to recover. 

“It is therefore ordered that the defendant’s motion for directed verdict 
on the aformentioned ground is likewise refused.” 

Exception 1 urges that it was error to hold that under section 7979 of the 
Code of 1932, the insurance company is estopped from contending that the insured 
house was on land not held by John S. Campbell in fee; and because the evidence 
shows that the house was on other land of which John S, Campbell was not 
the owner; and that the contract of insurance was, on the part of John S. 
— a wagering contract and it was error not to direct a verdict for appel- 
ant. 

[1] We think there is no error as charged in this exception. The evident 
purpose of section 7979 was to allow an insurance company sixty days in which 
to ascertain the truth of the allegations of the application for insurance. After 
that period the insurance company is estopped to deny the allegations contained 
in the application, except for fraud in making the application. The order appealed 
from states that there was no fraud in making the application, nor was any 
charged. The order is based upon the ground that it is true that the application 
for the insurance stated that the house to be insured stood upon ground owned 
by the applicant in fee simple. That the insurance company accepted this state- 
ment and issued the policy applied for. 

It did not, within sixty days, deny or question the truth of this statement 
of the applicant, and is now estopped by the provisions of section 7979 to deny 
this statement. 

This finding is correct, and exception 1 is overruled. ; 

The question raised by exceptions 2, 3, and 4, which may be considered 
together, gives more concern. 

These exceptions contend that the issues made therein arise from the provi- 
sions of the policy, and do not arise from any statements contained in the applica- 
tion, and that, therefore, the provisions of section 7979 do not apply. They 
argue that when the policy was issued, John S. Campbell held a bond for title 
on the nine acres of land on which the house was built; that thereafter that 
interest was divested; there was a change in Campbell’s title and interest sub- 
sequent to the issuing of the policy and before the destruction of the house by 
fire. Unquestionably, the policy does provide that: “This entire policy shall 
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be void, unless provided by agreement in writing added hereto * * * if any 
change, other than by the death of an insured, takes place in the interest, title 
or possession of the subject of insurance.” 

[2, 3] This is a reasonable provision of the contract of insurance. If one 
parts with his interest of ownership and possession of the premises insured, it 
stands to reason that he loses interest in and care for the safety and protection 
of the insured property. Provisions of this nature in insurance contracts against 
loss by fire are everywhere recognized and upheld. 

In the case of Federal Land Bank v. Agricultural Ins. Co., 172 S.C. 109, 
173 S.E. 295, these facts appear: 

“On October 10, 1932, the plaintiff bank commenced suit against the defend- 
ant insurance company to recover the sum of $2,400 claimed to be due it upon 
a fire insurance policy issued to one Eugene E. Nettles, with loss payable clause 
to the bank, as mortgagee. ; 

“The answer of the defendant insurance company was that there had been 
a change of interest, title, or possession of the insured property in violation of 
the provisions of the policy, and that the bank had violated the provisions of 
the mortgage clause in failing to notify the insurance company of such change 
of interest, title, or possession.” 

On trial the verdict was for the plaintiff. The defendant company appealed. 
The pertinent exception was in these words: “That the Court erred in refusing 
the motion for direction of verdict as to the respondent Federal Land Bank 
of Columbia, S. C., * * * the undisputed evidence showed that a change in the 
interest, title or possession of the insured in the subject of insurance had taken 
place in violation of the provisions of the policy and that such change not having 
been notified by the respondent to the appellant within a period of thirty days 
thereof as provided in the mortgage clause attached to the policy, the policy 
was void and the respondent was not entitled to recover thereon.” 


The bank contended that it had bought the mortgaged property under 
foreclosure proceedings and that notice of a change of interest, title, or posses- 
sion is not necessary in such circumstances. This court said: “The bank imposed 
upon itself the duty of giving notice to the insurance company of any change 
of ownership within thirty days, and has failed to carry out this duty. The 
meaning of the clause is perfectly clear and unambiguous. It says that, if the 
title to the property shall become vested in the bank, it (the bank) shall give 
notice of such transfer of the title. Not having performed its own prepared 
contract the bank cannot now be heard to claim the benefit of the inscurance 
which it allowed to become void through its own neglect.” 

In the present case the interest, title, and possession of the insured property 
passed out of John S. Campbell between the date of issuance of the policy of 
insurance, viz., February 23, 1931, and the destruction by fire of the insured 
property, which was on October 20, 1931. Here was the combination of things 
which John S. Campbell had agreed, by the contract of insurance set out in the 
policy, should render the policy void. 

“A policy of insurance for a single premium upon a building and the fixtures 
and stock of merchandise contained therein, a specified sum being placed on 
each item of property, is avoided by change of title to the building, under a 
provision of the policy that, if any change takes place in the interest, title, or 
possession of the subject of insurance, the entire policy shall be void.” Mortt 
v. Liverpool, etc., Ins. Co., 192 N.C. 8, 133 S.E. 337, 47 A.L.R. 645. 

“The policy * * * among other things provides: ‘This entire policy shall 
be void unless otherwise provided by agreement in writing added hereto, (a) if 
the interest of the insured be other than unconditional or sole ownership; or 
(d) if any change other than by the death of the insured take place in the 
interest, title or possession of the subject of insurance.’ This and like provisions 
have at all times been held valid by this court. Hardin v. Liverpool, etc., Ins. 
Co., 189 N.C. page 423, 127 S.E. 353; Johnson v. A&tna Ins. Co., 201 N.C. 362, 
160 S.E. 454 (filed Sept. 30, 1931).” Baum v. North River Ins. Co, 201 N.C. 
445, 160 S.E. 473, 474, 
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It is proper to say that the judgment in favor of the insurance company 
‘was reversed, but on grounds other than those invoked in this case. 

“When a policy of fire insurance stipulated that it should cease to be of 
force in case of ‘a change of title or ownership of the’ property insured, a 
conveyance by the insured to another rendered the policy ipso facto void.” 
Farmers’ Mut. Ins. Ass’n v. Price, 112 Ga. 264, 37 S.E. 427. 

“A condition in a policy of fire insurance, that the entire policy, unless 
otherwise provided by agreement indorsed thereon or added thereto, shall be 
void in case of any change in the interest, title, or possession of the subject- 
matter of the insurance, whether by legal process or otherwise, is a reasonable 
and valid requirement; and, when the insured accepts a policy with this condi- 
tion in it and commits a breach of such condition, he cannot recover in case 
the property is destroyed by fire.” Aronoff v. United States Fire Ins. Co., 178 
Ga. 97, 172 S.E. 59. 

“Under a policy of fire insurance, conditioned that it shall be void, unless 
otherwise provided by agreement indorsed thereon or added thereto, if insured’s 
interest be other than unconditional or sole ownership, or if any change other 
than by insured’s death takes place in the interest, title, or possession of the 
insured property, except change of occupants without increase of hazard, 
whether by legal process or judgment, or by voluntary act of insured, or other- 
wise, the insurer is not liable if either clause has been violated by the insured.” 
Rochester German Ins. Co. v. Monumental Sav. Ass’n, 107 Va. 701, 60 S.E. 93. 

Where a policy stipulates that it shall be void if any change takes place in 
the title or possession of the property insured, and the insured, without agree- 
ment of the company indorsed on the policy, or without its consent, conveys by 
deed the insured property to another, such conveyance forfeits the policy. 
Ritchie County Bank v. Fireman’s Ins. Co., 55 W.Va. 261, 47 S.E. 94. 

It is needless to cite other authorities. It is settled law that the provision 
of the policy of insurance in this case, that if any change take place in the title, 
interest, or possession of the property insured, the policy shall be void, is a 
reasonable and valid provision, and binding on the person who accepts the policy 
with that provision in it. 

It is not denied that the interest, title, and possession of John S. Campbell 
in the property insured has been divested since the policy was issued, and 
before the insured property was destroyed by fire. 

The exceptions relating to this issue are sustained. 

The fifth exception charges error in directing a verdict in favor of John 
S. Campbell against the insurance company, and alleges that his honor should 
have held that the Federal Land Bank of Columbia was entitled to the judgment. 

It does not appear from the record that this question was presented to or 
passed on by the presiding judge. 

When the Bank of Cheraw and Chesterfield County brought its action to 
foreclose its mortgage on the land of John S. Campbell, which was junior to 
the mortgage of the Federal Land Bank on the same property, the Federal Land 
Bank was not made a party to the action. It was not necessary that it should 
be. It is not a party to this action. ’ . 

That bank is represented by a corps of able lawyers, amply well qualified 
to protect its interest. 

There is no merit in the exception. , 

The judgment of the court is that the orders and judgment appealed from 
are reversed, provided the Home Insurance Company pay to John S. Campbell 
the sum of $12.50, within ten days after it receives notice that the remittitur in 
this case has been filed in the office of the clerk of court for Chesterfield county. 
If it fails to make such payment within the time specified, John S. Campbell 
may enter judgment for the sum of $12.50 against the Home Insurance Com- 
pany. 

Stabler, C. J., and Carter, Baker, and Fishburne, JJ., concur. 
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NATIONAL UNION FIRE INS. CO. v. BAKER et al. 
Court of Appeals of Tennessee, Western Section. May 15, 1936. 
Certiorari Denied by Supreme Court, Feb. 13, 1937. 
105 Southwestern Reporter (2d) 114. 
NCELLATION. 

Insurer’s cancellation of all farm policies in state necessitated agent’s return 
of commissions upon unearned portions of premiums, where policies gave insurer 
option of cancellation upon return of unearned premium and agency contract pro- 
vided that agent would return full commission on any part of premium returned 
to insured. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

Appeal from Chancery Court, McNairy County; Tom C. Rye, Chancellor. 

Suit by the National Union Fire Insurance Company against Pat Baker and 
others. From an order dismissing the bill, complainant appeals. 

Reversed and rendered. 

Thos. G. Watkins, of Nashville, and M. E. Lee, W. K. Abernathy, and J. A. 
Shelton, all of Selmer, for appellant. 

Wood & Weeks, of Selmer, for appellees. 

KetcuuM, Judge. 

The bill in this case was filed by the ay ~ Union Fire om Company 
against a former agent, Pat Baker, and P. Basinger and W. Weatherly, the 
sureties on his agency bond, on a sworn ae in the sum of S160. 33 coming from 
the State of Pennsylvania, for alleged unearned commissions on premiums refunded 
to policyholders upon the cancellation of their policies. The itemized account and 
the agency bond are filed as exhibits to the bill; and the prayer of the bill is for 
a decree against the said Baker and his sureties for the amount of said account 
with interest and reasonable attorneys’ fees. 


There was a demurrer to the bill which was overruled, and the defendants 
filed their joint answer in which they denied that the defendant Baker was indebted 
to complainant in the sum of $460.33, or in any other amount; and by an amend- 
ment to his answer the defendant Pat Baker files as exhibits to his answer the 
“Solicitor’s Agreement” with complainant, and also the written “Memorandum 
of Commission Agreement,” which papers had been mislaid and were not available 
when the original answer was filed. The answer then quotes the following pro- 
vision from paragraph 9 of the said “Solicitor’s Agreement”: “I will return to 
the company all unearned commissions on returned premiums on policies cancelled 
pro rata or otherwise, and I will pay back to the company all advances made to 
me for commissions on fees and notes not paid within sixty days after maturity,” and 
avers that the complainant seeks to recover against him under this provision of 
the agreement. The answer then avers that on or about March 22, 1932, the 
complainant determined to quit writing farm policies in Tennessee, and canceled 
the outstanding policies written by it; and that by its bill the complainant is seeking 
to collect from him and his sureties the Commissions on the unearned premiums 
on a large number of policies secured by him which it had canceled when it 
determined to withdraw from the farm business in this state. He then denies 
that complainant had the right to cancel these policies and surrender the premium 
notes which he had taken and sent in to the home office. He avers that all of said 
policies were written for five-year terms with premiums payable on terms of 
one-fifth cash, which was retained by him as his commission, and the balance evi- 
denced by notes executed by the insured payable in four annual installments, and 
avers that the makers of said notes were all good and solvent. 


The answer then quotes the following provision from said “Solicitor’s Agree- 
ment”: “I will pay back, to the Company all advances made to me for commissions 
and fees on notes that are not paid within sixty days after maturity,” and avers 
that none of said notes were sixty days overdue, but that complainant had can- 
celed all of said policies, and surrendered said premium notes before they became 
due. And he avers that if complainant had continued in business in Tennessee all 
of said notes would have been paid, and he denies that complainant is entitled to 
recover from him the commission collected and retained by him on the premiums 
refunded or premium notes returned to the policyholders when their policies were 
canceled. 


The chancellor found as a fact that the commission agreement and the 
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solicitor’s agreement constituted the contract between the parties, and that the 
contract “contemplated the transaction of business and the continuation of business 
on the terms set forth in the Exhibit, and that it did not contemplate or provide 
for the entire discontinuance of business in the state”; and that the “complainant 
was not authorized to discontinue business in the state, and to arbitrarily cancel 
the policies which had been procured for the complainant by the defendant, and 
which were still in force, and which were solvent and not in default”; and that 
complainant was not entitled, under the contract, to recover the unearned com- 
missions on returned premiums on policies which were arbitrarily canceled in 
order that complainant might cease to do business in Tennessee; and he, accord- 
ingly, dismissed the complainant’s bill. 

The complainant has appealed to this court and has filed fourteen assignments 
of error. Five of said assignments of error complain of the action of the court 
in construing the contract as he did, and seven complain of his failure to construe 
it in accordance with the contention of the complainant; one complains of his fail- 
ure to allow the complainant its reasonable attorneys’ fees for services rendered in 
prosecuting this suit; and the last one complains of his having taxed complainant 
with the costs. The third assignment fairly states the contention here, with refer- 
ence to said account as follows: That the chancellor erred in holding that “ * * * 
the true construction of this contract gives to complainant (appellant) no right to 
arbitrarily cancel policies as was done in this case and charge to the defendant the 
unearned premiums or commissions as though these cancellations had occurred 
in the ordinary course of business.” 

There.is no dispute as to the facts. The defendant admits in his deposition 
that the items and amount of the commissions on the premiums refunded as 
claimed by complainant are correct, but, of course, he denies liability to complain- 
ant for such amount. He admits that the complainant discontinued its farm insur- 
ance business in McNairy county on March 22, 1932, and it was his information 
that it had discontinued that kind of insurance all over the country. He admits 
that complainant reserved the right in all its policies to cancel the same upon five 
days’ notice, upon the return of the premium for the unexpired term, upon a pro 
rata basis. The complainant’s special agent told defendant that complainant was 
going to cancel all its farm policies as of March 22, 1932, when it quit the farm 
business. All the policies canceled by the complainant were in full force at the 
time they were canceled, and none of the premium notes were as much as sixty 
days over due at the time they were canceled, and all the policies were canceled 
by complainant of its own motion on a pro rata basis, because it was quitting the 
farm insurance business. 

In the ninth paragraph of the “Solicitor’s Agreement” Baker agreed with the 
complainant that he would “return to the company all unearned commissions on 
return premiums on policies cancelled pro rata, or otherwise * * *,” and the sole 
question for determination here is whether the complainant is entitled to charge 
back to him as unearned the commissions on the premiums refunded to the policy- 
holders when the complainant quit the farm business and canceled all its outstand- 
ing policies procured by the defendant. 

[1] Since Baker concedes that the complainant had the right to cancel all its 
policies of its own motion on a pro rata basis at any time, and since he agreed 
in his contract to refund all unearned commissions on premiums refunded upon 
such cancellations being made, we think he is liable to the complainant for the 
commissions on the amount of the premiums refunded. We find nothing in the 
record to warrant the chancellor’s finding that the complainant did not have the 
right to discontinue its farm business, or that its action in doing so was arbitrary. 
Baker contracted with it with the full knowledge that it had the right to cancel 
any or all of its policies at any time of its motion upon refunding the premiums 
on a pro rata basis, and that it might do so, and we think he must be held bound 
by his contract. 


The exact question was before the court in the case of Independence Indemnity 
Co. v. Dreyfus (C.C.A. 6) 49 F.(2d) 599, 600. In that case the Indemnity Com- 
pany withdrew from the Youngstown, Ohio, territory, and canceled all the policies 
it had outstanding, and sued Dreyfus, its agent, for the commissions on the premi- 
ums refunded for the unexpired terms of its policies. The agency contract pro- 
vided that the agent would “return to the company the full commission on that 


part of any premium returned to the insured.” The district court held that this 
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provision of the contract “was apparently intended to refer to the premiums 
returned * * * in the regular and due course of the transaction of the business,” 
and that it did not apply “where all policies in force * * * were canceled because 
of unsatisfactory conditions affecting the risks in general.” 

The Circuit Court of Appeals reversed this judgment, and in the course of 
its opinion, said: 

“We are unable to see any distinction in law between the cancellation of all 
policies within a given territory because of unsatisfactory conditions affecting all 
risks in such territory, and the cancellation of but certain policies because of condi- 
tions affecting the risk only as regards those policies. In either event the agent’s 
compensation is limited to commissions upon the several portions of the premiums 
earned before cancellation, and the agent is under expressly defined obligation to 
return to the company the commissions computed upon the unearned portions of 
the premiums which had theretofore been retained.” 

The reasoning of this case seems to us to be sound, and we adopt it as.con- 
clusive of the instant case. 

To the same effect, see 3 Couch, Cyclopedia of Insurance, § 560 C, at page 
1795. 

One of the conditions of the agency bond is that Baker “shall also pay over 
the return commissions upon any and all policies of the said company which, for 
any cause, may be cancelled at any time. * * *” 

[2] We sustain the appellant’s assignments of error challenging the correct- 
ness of the chancellor’s decree in this respect, and order a decree here in favor 
of appellant and against the appellees, Pat Baker and his sureties P. L. Basinger 
and W. L. Weatherly, in the sum of $460.33, with interest from June 25, 1934, the 
date of the filing of the bill. There is no evidence to show what would be a rea- 
sonable attorneys’ fee for the services rendered by complainant’s solicitors in this 
proceeding, so the assignment of error based upon the refusal of the chancellor 
to allow the complainant such attorneys’ fees will be overruled. Nu-Way Ice 
Cream Machinery Co. v. Pig’N Whistle, 16 Tenn.App. 581, 589, 590, 65 S.W.(2d) 
575. The appellees will be taxed with all the costs. 

Senter and Anderson, JJ., concur. 


ST. PAUL FIRE & MARINE INS. CO. v. WESTMORELAND. No. 1679—6867. 
Commission of Appeals of Texas, Section B. May 26, 1937. 


105 Southwestern Reporter (2d) 203. 
2. BURDEN OF PROOF. 


In action on fire policy, insured having proved his case by the policy, by 
evidence of loss during term and proof thereof, and appraisement of loss with 
adjuster, burden shifted to insurer to establish defense upon which it relied. 

(For other cases, see Insurance,- Dec. Dig. § 646[1].) 

3. CONCURRENT INSURANCE. : 

Breach of provision in fire policy against concurrent insurance is legal 
defense in action thereon, but being in avoidance or forfeiture of policy must be 
established by insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

4. ADDITIONAL INSURANCE. | 4 a 

In action on fire policy prohibiting concurrent insurance, whether additional 
policy was concurrent in term of duration with policy sued on held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

5. ADDITIONAL INSURANCE. 

Provision in fire policy against additional insurance is not violated by pro- 
curing another policy to become effective on expiration of first policy. 

(For other cases, see Insurance, Dec. Dig. § 336[4].) , 


Error to Court of Civil Appeal of Eleventh Supreme Judicial District. 


Action by W. G. Westmoreland against the St. Paul Fire & Marine Insur- 


ance Company. Judgment for plaintiff was affirmed by the Court of Civil 
Appeals after reformation by reduction of recovery [77 S.W.(2d) 265], and 


defendant brings error. 
Judgment of the Court of Civil Appeals affirmed. 
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Cox & Hayden, of Abilene, for plaintiff in error. 

Stinson, Hair, Brooks & Duke, of Abilene, for defendant in error. 

SMEDLEY, Commissioner. 

Westmoreland, the insured, after trial before a jury in district court, 
recovered judgment against the St. Paul Fire & Marine Insurance Company, 
the insurer, for the sum of $2,966, representing the value of two barns and 
certain personal property destroyed by fire. The Court of Civil Appeals affirmed 
the trial court’s judgment after reforming it so as to reduce the principal amount 
of recovery to $2,867.90 and to award interest from May 13, 1933, instead of 
from February 1, 1932. 77 S.W.(2d) 265. 

The defense specially pleaded by the insurer was baseed upon the following 
provision of the policy: “This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the insured now has or 
shall hereafter make or procure any other contract of insurance, whether valid 
or ngt, on property covered in whole or in part by this policy.” 

The answer alleged that this provision was not waived by indorsement on 
the policy and that it was breached by the insured, in that, without the knowledge 
of the insurer, the insured procured other insurance on the same property in the 
Hanover Fire Insurance Company of the City of New York, which policy was in 
force and effect at the time of the fire. 

In answer to special issues the jury found: That when Westmoreland made 


application for the Hanover policy he and the agents of that company agreed 


that the Hanover policy should not become effective until the expiration of the 


St. Paul Fire & Marine Insurance Company policy; that Westmoreland did not 
know before the fire that the Hanover policy had been left at his residence; that 
he did not know before the fire that the Hanover policy had been issued; that 
he did not know that acceptance of the Hanover policy would invalidate the St. 
Paul policy; and that the Hanover policy had not been accepted by Westmore- 
land before the fire. 


11] The defendant's objections to these issues, that they are evidentiary and 
not ultimate issues and that they could not constitute the basis of any judgment, 
are, we think, as to most of the issues at least, well taken. But whether such 
issues are regarded as ultimate issues or merely evidentiary, they do not relate 
to the plaintiff’s ground of recovery. All of them relate to the defense specially 
pleaded, that is, that the policy issued by the defendant was avoided by the 


procuring of the contract of insurance in the Hanover Company. The facts 
found by the jury do not establish, or tend to establish, that defense; they tend 
to deny it. 

[2, 3] The plaintiff, the insured, proved his case by the policy issued by the 
defendant, by evidence that part of the property described in the policy was 


destroyed by fire during the term of the insurance and that proof of loss was 
made, and by the agreement between the plaintiff and the insurer’s adjuster 


as to the value of the property destroyed, It was then incumbent upon the 


insurer to establish the defense upon which it relied. This defense, the breach 
of a provision of a policy avoiding it on account of the procuring of additional 
insurance without the consent of the first insurer, is a legal and complete 
defense, but it is in avoidance or in forfeiture of the policy and must be estab- 
lished by the insurer. Dumphy v. Commercial Union Assurance Co., 107 Tex. 
107, 174 S.W. 814; Boatner v. Home Insurance Co. (Tex.Com.App.) 239 S.W. 928; 
Automobile Insurance Co. v. Teague (Tex.Com.App.) 37 S.W.(2d) 151; Bridish 
American Assurance Co. v. Mid-Continent Life Insurance Co. (Tex.Com.App.) 
37 S.W.(2d) 742; Home Insurance Co. v. Collins (Tex.Civ.App.) 55 S.W.(2d) 898 
(application for writ of error refused). 

The second policy, that issued by the Hanover Company, was not offered in 
evidence and no‘witness testified as to the details of its provisions or terms. 
The evidence indicates that a written application for the policy was signed by 
Westmoreland but no evidence was offered as to the contents of the application. 
The St. Paul Fire & Marine Insurance Company policy was for a term of five 
vears beginning December 14, 1926. The fire occurred November 3, 1931. 

’ Defendant in error Westmoreland testified with respect to the Hanover 
policy in substance as follows: J. W. Smart, a general agent of the Hanover 
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Company, accompanied by W. A. Brown, came to see him in September, 1931, 
and solicited an application for fire insurance. He told Smart that he had in 
the vault of the bank in town a policy of insurance on the property which he 
thought had expired, but that he did not want two policies on the same property, 
knowing that the procuring of additional insurance without consent would avoid 


both policies, and that he thought it best to go to town and look at the existing 


policy before applying for another. Mr. Smart told him that he would write 
the new policy “subject to the other,” that he could “write this up to take effect 
when the other is out.” Whereupon he told Smart to write the policy, executed 
his note in payment for the premium, and signed an application with the under- 
standing that the second policy was to take effect in case the St. Paul policy 
was out. Westmoreland did not know that the policy in the Hanover Company 
had been written or delivered until after the fire, when his wife gave him the 
policy, telling him Mr, Brown had delivered it at his home, The two policies 


covered the same property, except that the Hanover policy included also a 
tractor that Westmoreland acquired after the first policy was issued. West- 
moreland signed a proof of loss prepared by an agent of the Hanover Company 
and, upon payment to him of $350 for the loss of the tractor, executed a full 
release and surrendered the policy. He made no claim against the Hanover 
Company for the loss of any property other than the tractor. 

W. A. Brown gave substantially the same testimony as that given by West- 
moreland as to the conversation between Smart (who was dead at the time of the 


trial) and Westmoreland when the application for the policy in the Hanover 
Company was signed. He further testified that he delivered the Hanover 
policy to Mrs. Westmoreland at her home in Westmoreland’s absence a few 
days before the fire. 

The testimony of W. C. Russell of the F. & M. Bank where Westmoreland 
had the box in the vault, although somewhat vague, indicates that Westmore- 


land at some time before the fire brought the Hanover policy to him to be placed 


in the box and that he delivered that policy as well as the St. Paul policy to 
Westmoreland after the fire. He did not testify as to any of the terms or pro- 
visions of the Hanover policy. There is no testimony of any witness giving the 
date when the Hanover policy became effective or the date when it expired. 
Plaintiff in error introduced two affidavits, substantially identical in language, 
made by Westmoreland a few days after the fire. They were made before the 


banker Russell and were read by him to Westmoreland. In only two important 


particulars do the statements contained in the affidavits differ from Westmore- 
land's testimony given on the trial. He stated in the affidavits that the Hanover 
policy was delivered to him at the farm and by him taken to Russell to be placed 
in the box in the bank; and the affidavits do not contain the statement made by 
Smart that he would write the new policy subject to the other and that the new 
policy would take effect when the other expired. The affidavits are so written 


as to indicate that the additional insurance was procured by Westmoreland 


under the mistaken belief that the first policy had expired. There was no indorse- 
ment on the St. Paul policy of the insurer’s consent to additional insurance, and 
the St. Paul Company’s agent did not know that the Hanover policy was applied 
for or issued. 

The foregoing is a statement of all of the evidence with respect to the 
Hanover policy. 

[4, 5] Plaintiff in error insists that the evidence conclusively proves a viola- 
tion by Westmoreland of the provison against additional insurance and that its 
motion for a peremptory instruction should have been sustained. We agree with 
the conclusion expressed by Justice Funderburk in the opinion of the Court of 
Civil Appeals that it does not conclusively appear from the evidence that the 
Hanover policy was concurrent in the term of its duration with the St. Paul 
policy. Certainly the provision against additional insurance is not violated by 
the procuring of another policy which does not become effective until the 
expiration of the first policy. East Texas Fire Insurance Co. v. Blum, 76 Tex. 
653, 663, 13 S.W. 572. It could reasonably be inferred from the affidavits made 
by Westmoreland and from the fact that he collected from the Hanover Com- 
pany $350 for the tractor insured by the second policy that there was a concur- 
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rence in the terms of the two policies. But from the testimony of Westmore- 
land and Brown, that the agent who took the application for the Hanover policy 
agreed that the policy would be so written as to take effect upon the expiration 
of the St. Paul policy, it may fairly be inferred that the second policy in so far 
as it covered the property insured by the first was written in accordance with 
the agent’s agreement, that is, to take effect upon the expiration of the first 
policy. 

[6, 7] Thus an issue of fact was made by the evidence as to whether the 
second policy was concurrent in its term with the first. The second question 
submitted to the jury, whether Westmoreland and the agent of the Hanover 
Company agreed that the second policy should not become effective until the 
expiration of the St. Paul policy, was subject to the objection made by plaintiff 
in error that it was evidentiary, and was not a proper submission of the issue 
made by the evidence. When that evidentiary issue and the other submitted 
issues to which objections were made are disregarded, the state of the record is 
that the trial court did not submit the issue made by the pleadings, the question 
whether the second policy was concurrent in its term with the first, that no 
request was made for the submission of that issue, and that plaintiff in error 
did not object to the court’s charge for failure to submit it. Such being the 
record and the burden being upon plaintiff in error to establish the fact that 
the additional insurance was in effect at the same time and upon the same prop- 
erty, the failure of the court to submit the issue may not be deemed a ground 
for reversal. Article 2190, Revised Civil Statutes of 1925, as amended by Acts 
Regular Session, 42d Legislature, c. 78, § 1 (Vernon’s Ann.Civ.St. art. 2190); 
Ormsby v. Ratcliffe, 117 Tex. 242, 246, 1 S.W.(2d) 1084; Wichita Falls & Southern 
Railway Co. v. Holbrook, 25 Tex. 184, 186, 78 S.W.(2d) 938. 

The Court of Civil Appeals made correct disposition of the other questions 
presented in the application for writ of error. 

The judgment of the Court of Civil Appeals 1s affirmed. 

Opinion adopted by the Supreme Court. 





Mar.] Great Lakes Transit Corporation vy. Interstate S. S. Co. et al. 905 


MARINE 


GREAT LAKES TRANSIT CORPORATION v. INTERSTATE 5S. S. CO. 
et al. No. 716. 
Argued April 28, 29, 1937. Decided June 1, 1937. 
57 Supreme Court Reporter 915. 
2. INSURABLE INTEREST. 

Steamship company which by its tariffs waived provisions of statute and 
became itself an insurer of the cargo against marine perils was entitled to take 
out insurance policies for its own protection (Harter Act, 46 U.S.C.A. §- 190 et 
seq. ). 

(For other cases, see Insurance, Dec. Dig. § 115[8].) 

3. AMBIGUITY. 

Where marine policies designated steamship company as the assured, con- 
templated that steamship company as common carrier would take on itself full 
liability to cargo owners, and bound underwriters to indemnify assured against 
that liability, ambiguities raised by other clauses must be resolved so as to give 
effect to the dominant purpose of the policies. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. CARGO. 

Where marine policies named steamship company as assured and indemnified 
it against liability to cargo owners, the fact that the policies insured the steamship 
company for account of whom it might concern, and made the loss payable to it 
or order, or the fact that the cost of insurance was included in the steamship 
company’s rate did not detract from the insurance company’s liability to the 
steamship company. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 
5. CARGO. 

Where marine policies insured steamship company’s liability to cargo own- 
ers, underwriters paying damages of cargo owners sustained in collision between 
the vessel of the insured steamship company and another vessel due to the 
fault of both vessels, could not recover back a moiety of the amount paid from 
the insured steamship company because of the admiralty rule for division of 
damages, or by way of subrogation. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

6. SUBROGATION. 

The equity of subrogation invests an underwriter with the rights of assured 
against third persons and cannot override the underwriters’ own obligation to 
the assured. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


On Writ of Certiorari to the United States Circuit Court of Appeals for 
the Sixth Circuit. 

Libel in admiralty by the Interstate Steamship Company against the Great 
Lakes Transit Corporation interposed a counterclaim against the Interstate 
Steamship Company and the Atlantic Mutual Insurance Company and others 
intervened. A decree against the Great Lakes Transit Corporation was affirmed 
by the Circuit Court of Appeals [86 F.(2d) 740], and it brings certiorari. 

Reversed and remanded. 

Messrs. John B. Richards and Laurence E. Coffey, both of Buffalo, N. Y., 
for petitioner. 

Mr. Ray M. Stanley, of Buffalo, N. Y., for respondents. 

Mr. Chief Justice Hughes delivered the opinion of the Court. 

A collision occurred in the St. Clair river between the vessel George D. Dixon 
owned by the petitioner, Great Lakes Transit Corporation, and the vessel Willis 
L. King owned by the Interstate Steamship Company. Each owner brought a libel 
in admiralty against the other. The suits were consolidated. The Atlantic Mutual 
Insurance Company and other underwriters having paid to the petitioner, under 
insurance policies procured by it, the amount of cargo damage and loss which 
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petitioner had paid to owners of the cargo carried by the Dixon, intervened and 
claimed the right through subrogation to recover the amount thus paid from the 
Interstate Steamship Company and its vessel, the King.’ 

The District Court entered a decree adjudging both vessels at fault and that 
the intervening underwriters should recover from each of the vessels and their 
respective owners a moiety of the amounts paid and payable under the policies. 
The decree was affirmed by the Circuit Court of Appeals. 86 F.(2d) 740. In 
view of the importance of the issue, certiorari was granted, limited to the question 
of the correctness of the decree in directing recovery from the petitioner. March 
8, 1937, 300 U. S—, 57 S.Ct. 512, 81 L.Ed. - 

Petitioner’s contention is that the insurance policies were contracts between 
the underwriters and the petitioner under which the latter was entitled to be 
indemnified for the liability it had assumed under its bill of lading and its tariff 
provisions: that the underwriters were not entitled to recover back from petitioner 
what they had paid it in discharge of their obligation. The underwriters insist 
that their policies insured cargo and that their payments were made for cargo’s 
benefit; that, the cargo damage and loss having been paid, they were entitled by 
subrogation to a decree for the full damage against the King: that as both vessels 
were at fault the King was entitled to contribution from the Dixon; and that the 
decree in avoidance of circuity had fixed the ultimate liabilities by requiring each 
vessel to pay a moiety. 

The cargo on the Dixon was carried under uniform bills of lading, approved 
by the Interstate Commerce Commission, which after referring in section 9 (a) 
to the exemptions contained in the Harter Act (46 U.S.C. § 190 et seq., 46 U.S.C.A. 
§ 190, et seq.), provided in section 9 (e) as follows: 

“If the property is being carried under a tariff which provides that any car- 
rier or carriers party thereto shall be liable for loss from perils of the sea, then 
as to such carrier or carriers the provisions of this section shall be modified in 
accordance with the tariff provisions, which shall be regarded as incorporated into 
the conditions of this bill of lading.” 

[1] The court below concluded, and we think rightly, that by the applicable 
tariffs the petitioner waived the saving clauses of the Harter Act and assumed full 
liability to the cargo owners for loss or damage caused by marine perils.’ While 
these tariffs were not uniform, they also either stated or fairly imported that 
the specified rates should include marine insurance. 

The policies of insurance had the following rider, by which the underwriters 
agreed to insure the Great Lakes Transit Corporation, for account of whom it 
may concern, loss, if any, to be payable to the Great Lakes Transit Corporation 
or order,— 

“On cargo of any kind owned by the Assured and on the assured’s liability 
to others in respect to cargo of any kind covering same from time said Great 
Lakes Transit Corporation becomes responsible therefor and until its respon- 
sibility ceases, wheresoever the same may he, including risks while on docks, in 
and/or on cars on docks, piers, wharves, lighters and/or craft, transfers, and all 
land conveyances, and also to cover upon any advances made by and payment 
of back charges made by or due from said Assured, and upon any charges of said 
Assured upon any and all cargo or any portion thereof; from the time the Assured 
becomes responsible for such cargo including risks of trans-shipment, and under 
and/or on deck on board of the Assured’s steamers: * * * 


1The underwriters’ claim also covered such additional amounts as they would be called 
upon to pay as further damages and losses to cargo were ascertained and were paid by petitioner. 

21It is sufficient, for the present purpose, to quote the following from one of these tariffs 
filed by the petitioner: 

“Rule No. 15.—Marine Insurance.—Rates Named Herein Include Marine Insurance.— 
While shipments subject to rates named herein as including Marine Insurance are water-borne 
at and between lake ports, on the vessels of the Great Lakes Transit Corporation, said corpora- 
tion assumes liability for loss or damage to said shipments caused by marine perils, to wit: Of 
the seas and lakes, fire, collision, stranding, jettisons, pirates, assailing thieves, barratry of the 
master or mariners and all other perils or misfortunes that have or shall come to the hurt or 
damage of said property, or any part thereof, including general average charges and expenses 
for which the owner may, under the Maritime Law, be chargeable, but excluding the risks of 
riots, war or insurrections; any loss from said marine perils for which said Corporation is liable 
heveunder, to be paid sixty days after proof of loss and proof of interest in said Property have 


been furnished.” 
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“Also to cover through to destination goods delivered by the Assured to other 
water transportation companies for shipment to destination.” 

The policies further provided that, the assured taking “all the risks, perils 
and liabilities which by law a common carrier by land or water assumes, and also 
the insurance of said cargo against perils of the seas and lakes,” etc., the assurers 
agreed “to indemnify and hold harmless” the assured against any loss or damage 
to cargo from all such risks, perils, ete., “to the extent which the Assured may be 
held by the owners thereof, under any liability the Assured shall have assumed as 
common carriers, insurers or otherwise.” * 

|2] We are unable to accept the view that the provisions we have quoted can- 
not avail petitioner “because it did not take upon itself the insurance of cargo or 
assume any liability with reference thereto as an insurer”; that “its obligation as 
to insurance went no further than to require it to procure policies of insurance 
from others.” Petitioner did more than agree to obtain marine insurance. Peti- 
tioner by its tariffs waived the provisions of the Harter Act and became itself 
an insurer of the cargo against marine perils. The agreement to obtain marine 
insurance did not detract from that undertaking. Had the underwriters been 
unable to respond to their contracts, petitioner would still have been liable to the 
cargo owners upon its own engagement. Having assumed that liability, petitioner 
was undoubtedly entitled to take out policies for its own protection. See Wyman, 
Partridge & Co. vy. Boston & Maine R. R., 13 L.C.C. 258, 262; Id. 15 LC.C. 577, 
581; Id., 19 L.C.C. 551, 553. It is a familiar rule that a common carrier “whether 
liable by law or custom to the same extent as an insurer, or only for his own 
negligence, may, in order to protect himself against his own responsibility, as 
well as to secure his lien, cause the goods in his custody to be insured to their 
full value.” Phoenix Insurance Co. v. Erie Transportation Co., 117 U.S. 312, 323, 
224. 6 S.Ct. 750, 755, 29 L.Ed. 873, and cases there cited. “I see nothing remark- 
able,” said Lord Chief Justice Russell in Hill v. Scott, L.R.[1895], 2 Q.B.D. 371, 
375, “in the shipowner insuring himself. In a case where there was a hill of lading 
with widely sweeping exceptions, no doubt it would be unnecessary; but where, 
as here, there is no bill of lading, the shipowner frequently effects an insurance in 
order to protect himself against liability.” See, also, the same case, on appeal, Id., 
pp. 713, 714. 

[3] The policies issued to petitioner explicitly afforded the protection which 
the petitioner was entitled to seek by virtue of the risks it had assumed. The 
petitioner was the “Assured” named in the policies. Their terms contemplated 
that the assured as a common carrier would take upon itself full liability to the 
cargo owners for all damage and loss due to perils of the sea and the underwriters 
expressly agreed to indemnify the assured against that liability. There is no 
admissible construction of the policies which can eliminate or frustrate that under- 
taking. In its presence, if ambiguities are raised by other clauses, they must be 
resolved so as still to give effect to the dominant purpose which the policies clearly 
reveal. 

14] The fact that the policies insured the petitioner, Great Lakes Transit Cor- 
poration, “for account of whom it may concern” and that the loss was payable 
to the Great Lakes Transit Corporation “or order” did not alter the fact that the 


' The text of the provision referred to is as follows: 

“It is agreed between the parties hereto that said steamers are to be employed in carrying 
cargo, or cargo and passengers, in and on said steamers as aforesaid, the Assured taking upon 
themselves as to said cargo, or parts thereof, all the risks, perils and liabilities which by law a 
common carrier by land or water assumes, and also the insurance of said cargo against perils 
of the seas and lakes, fire, jettisons, barratry, negligence of master or mariners, loss or damage 
arising through explosions howsoever or wheresoever occurring, bursting of boilers, breakage of 
shafts or through any latent defect in the machinery or hull, and all other acts, perils or mis- 
fortunes that have or shall come to the hurt, detriment, damage to or loss of the said cargo 
or any nart thereof, and the said Assurers agree and undertake to indemnify and hold harmless 
the said Assured against hurt, detriment, damage to or loss of such cargo from any and all 
such risks, perils, acts or misfortunes, to the extent which the Assured may be held by the 
owners thereof, under any liability the Assured shall have assumed as common carriers, insurers, 
o: otherwise, and for any and all claims which said cargo may be called upon to contribute in 
General Average, and/or for salvage, landing, warehousing and/or special charges, and to 
cover in like manner duties and any cargo owned by the Assured, and also all advances made 
by and payment of back charges made by or due from said Assured and/or charges of said 
Assured upon any and all cargo or any portion thereof. * * * 

“In case of loss, such loss to be paid thirty days after proof of loss and proof of interest 
are furnished to this company. There shall, however, be detested from the aggregate of all 
claims on each east bound or west bound passage, the sum of $1,000.” 
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Great Lakes Transit Corporation was itself directly concerned or detract from the 
stipulation running to that corporation as a carrier and affording it the specified 
indemnity. Nor does the fact that the cost of the insurance was included in the 
carrier’s rate affect the question. The rate would properly cover all the reasonable 
expenses incident to the transportation, and when the carrier assumed liability to 
the cargo owners for damages and losses caused by marine perils, there was pothing 
unreasonable in the carrier’s protecting itself against that risk by procuring insur- 
ance and covering the cost in its rate. Compare Wyman, Partridge & Co. v. Boston 
& Maine R. Co., supra. And if it be assumed, as we do assume, that the insur- 
ance would inure to the benefit of the cargo owners, that would be a protection to 
those owners additional to that afforded by the carrier’s own engagement which 
still remained effective and covered by the stipulation in the policies for the benefit 
of the carrier. By reason of that coverage the underwriters were bound to pay, 
and did pay, to the petitioner, the amounts which the latter became liable to pay 
and had paid to the cargo owners under the contracts of carriage. 

[5] These payments having been made, the underwriters now seek to recover 
back from the petitioner a moiety of what they have paid to it. It is said that this 
results from the admiralty rule for a division of damages in case of fault on the 

art of both vessels involved in the collision, and that the decree for a recovery 
i the underwriters from the petitioner is for the purpose of avoiding circuity of 
action. The effect none the less is to enable the underwriters to get back one-hali 
of the amounts they had expressly agreed to pay to petitioner for its indemnity. 

[6] The underwriters seek to sustain the decree by invoking the doctrine of 
subrogation, but the equity of subrogation invests the underwriters with the rights 
of the assured against third persons (Phoenix Insurance Co. v. Erie Transportation 
Co., supra; Wagar v. Providence Insurance Co., 150 U.S. 99, 108, 14 S.Ct. 55, 37 
L.Ed. 1013; Standard Marine Insurance Co. v. Scottish Assur. Co., 283 U.S. 284, 
286, 51 S.Ct. 371, 75 L.Ed. 1037) not with a right to override its own obligation to the 
assured. Thus, when a bill of lading provides that in case of loss the carrier if 
liable therefor, shall have the full benefit of any insurance effected upon the goods, 
the provision limits the right of subrogation of the insurer, upon payment to the 
shipper, to recover over against the carrier. Phoenix Insurance Co. v. Erie Trans- 
portation Co., supre; Wager v. Providence Insurance Co., supra. Such a clause 
giving the carrier the benefit of insurance effected by the shipper is valid “because the 
carrier might himself have insured against the loss, even though occasioned by his 
own negligence; and if a shipper under a bill. of lading containing this provision 
effects insurance and is paid the full amount of his loss, neither he nor the insurer 
can recover against the carrier.” Luckenbach v. W. J. McCahan Sugar Co., 248 U.S. 
139, 146, 39 S.Ct. 53, 54, 63 L.Ed. 170, 1 A.L.R. 1522. Following the same reasoning, 
we have said that “If a valid claim by the underwriter to be subrogated to the rights 
of the owner will not arise where the carrier has contracted with the owner that he 
(the carrier) shall have the benefit of any insurance, it would seem to be clear 
that, where the carrier is actually and in terms the party insured, the underwriter 
can have no right to recover over against the carrier, even if the amount of the 
policy has been paid by the insurance company to the owner on the order of the 
carrier.” Wager v. Providence Insurance Co., supra, 150 U.S. 99, at pages 108, 
109, 14 S.Ct. 55, 58, 37 L.Ed. 1013. See, also, The John Russell (C. C. A.) 68 
F.(2d) 901, 902. 

Construing the policies in this instance as indemnifying the carrier against the 
liability which it had assumed by its bills of lading and tariffs to the cargo owners, 
the payments by the underwriters operated as a discharge of their obligation to 
the carrier and while, as the cargo owners had the benefit of the insurance, the 
underwriters could be subrogated to the right of the cargo owners against the 
King, they could not use that right to recover over against the carrier in defiance 
of their own stipulation. They could recover against the King the moiety for 
which the King was liable, but could not recover against the petitioner. The pro- 
cedure in admiralty did not affect the substantive rights established by the policies. 

The decree of the Circuit Court of Appeals is reversed and the cause is 
remanded for further proceedings in conformity with this opinion. It is so ordered. 

Reversed and remanded. 
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LANASA FRUIT STEAMSHIP & IMPORTING CO., Inc. v. UNIVERSAL 
INS. CO. No. 4136. 
Circuit Court of Appeals, Fourth Circuit. April 6, 1937. 
89 Federal Reporter (2d) 545. 
1. STRANDING. 


Whether marine policy, covering loss resulting from stranding, covered dam- 
age due to decay of cargo of bananas, where stranding did not cause decay, but 
did cause delay which was the occasion for decay, was to be answered, not in light 
of logic which courts might employ in dealing with such questions as liability of 
vessel for negligence in stowage, but in light of construction which has been given 
to ancient form of words which always have been taken in a narrow sense. 


(For other cases, see Insurance, Dec. Dig. § 412.) 


2. PROXIMATE CAUSE. 

In construing marine policies, courts apply rules that underwriters take no 
risk with respect to retardation of voyage, nor its interruption by perils insured 
against, and that proximate and not remote cause of loss is to be considered, the 
latter of which is applied with greater strictness in the case of marine insurance 
than in other cases. 


(For other cases, see Insurance, Dec. Dig. § 413.) 


4, DELAY. 

Insured he/d not entitled to recover for loss of cargo of bananas which decayed 
because of delay in voyage when vessel became stranded, under provision of marine 
policy covering loss and damage due to stranding, where rider, covering loss and 
damage from delay, had been canceled, since parties must have interpreted policy 
without rider as not covering loss due to delay when stranded. 

(For other cases, see Insurance, Dec. Dig. § 412.) 

5. DELAY. 

Warranty, contained in marine policy covering cargo of bananas, exonerating 
insurer from liability for damage by actual contact of sea water with articles 
damaged, held immaterial in determining whether insured could recover for loss 
of bananas which decayed because of delay in voyage when vessel became 
stranded, under provisions covering loss and damage due to stranding. 

(For other cases, see Insurance, Dec. Dig. § 412.) 

Appeal from the District Court of the United States for the District of Mary- 
land, at Baltimore. 

Action by the Lanasa Fruit Steamship & Importing Companv, Incorporated, 
against the Universal Insurance Company. From a judgment for defendant, plain- 
tiff appeals. 

Affirmed. 

See, also (D.C.) 16 F.Supp. 912. 

George Forbes and Henry L. Wortche, both of Baltimore, Md., for appellant. 

Southgate L. Morison and Frank B. Ober, both of Baltimore, Md. (Bigham, 
Englar, Jones & Houston and Martin Detels, all of New York City, and Ritchie, 
Janney, Ober & Williams, of Baltimore, Md., on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Parker, Circuit Judge. 

This is an appeal from a judgment for the defendant in an action on a policy - 
of marine insurance. The declaration set forth the policy and alleged the loss of 
a cargo of bananas as covered thereby. Defendant filed four pleas, the first two 
pleading the general issue, and the others being special pleas which set up as pre- 
cluding the right of recovery one of the clauses of the policy and the cancellation 
of a certain rider which had been attached thereto. Plaintiff demurred to the 
special pleas and upon the hearing of the demurrer conceded that its right to recover 
depended upon the court’s construction of the policy. The court, after overruling 
the demurrer as to one of the pleas and sustaining it as to the other, entered judg- 
ment for the defendant on the pleadings; and the plaintiff has appealed from that 
judgment. The facts disclosed by the pleadings are as follows: 

On June 23, 1933, the Universal Insurance Company issued to the Lanasa 
Fruit Steamship & Importing Company a floating policy of marine insurance, 
covering in the sum of $35,000 shipments of fruit from the West Indies to the 
United States. For this policy a premium of 25 cents on the $100 of risk was 
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charged. The general coverage clause’ embraced perils of the seas; but a sub- 
sequent clause limited liability with respect to fruits and “other articles that are 
perishable in their own nature” to cases involving total loss or general average. 
This was modified by rider containing provisions with respect to fruit which 
provided coverage for particular average, or partial loss, in case of stranding." 

On April 4, 1934, for an additional premium of 35 cents, the company added a 
rider to the policy providing that it should be free of particular average unless the 
vessel were stranded, sunk, burned, on fire, or in collision, in any of which events 
there should be liability “for such loss by decay, injury or damage to the fruit as 
is occasioned thereby or occurs during or in consequence of delay resulting there- 
from.”* On June 25, 1935 this rider was cancelled and the rate on the policy was 
reduced from 60 cents to 25 cents. 

In July, 1935, the Norwegian steamship Smaragd, loaded with bananas belong- 
ing to plaintiff and covered by the policy sued on, was stranded while coming up 
Chesapeake Bay. Before she could be floated, the bananas became overripe and 
rotted, resulting in a total loss of the cargo; and this action has been instituted 
to recover under the policy for the loss sustained. The only question in the case 
is whether this loss is covered by the policy. The contention of plaintiff is that 
it is covered since it resulted from stranding which, as a peril of the seas, is 
embraced in the coverage. The contention of the defendant is that it is not 
covered as it resulted, not from stranding, but from delay incident thereto and 
that the intention that loss resulting from such delay should not be covered is 
shown by the act of the parties in affixing and subsequently canceling the rider 
relating to loss from delay. The judge below based his decision for defendant 
upon the presumed intention of the parties as evidenced by their conduct in affixing 
and canceling this rider. 

-{1, 2] There can be no doubt but that stranding is one of the marine perils 
covered by the policy. Richelieu, etc., Nav. Co. v. Boston Marine Ins. Co., 136 
U.S. 408, 421, 10 S.Ct. 934, 24 L.Ed. 398; Liverpool, etc., Steam Co. v. Phenix Ins. 
Co., 129 U.S. 397, 428, 9 S.Ct. 469, 32 L.Ed. 788. And this is expressly recognized 
in the quoted warranties against particular average in which loss from stranding 
is excepted. The question, however, is not whether the policy covers loss and 
damage due to stranding, but whether it covers damage due to the decay of cargo 
where stranding did not cause the decay but merely the delay in voyage which 
was the occasion for the decay resulting from the inherent nature of the cargo. 
This question is to be answered, not in the light of the logic which courts might 
employ in dealing with such questions as liability of the vessel for negligence in 
stowage [cf. Toyo Kisen Kabushiki Kaisha v. Wellman The Nichiyo Maru) 


Touching the adventures and perils which the said Universal Insurance Company is con- 
tented to bear, and take upon itself, in this voyage, they are of the seas, men-of-war fires, 
enemies, pirates, rovers, assailing thieves, jettisons, letters of mart and countermart, reprisals, 
takings at sea, arrests, restraints and detainments of all kings, princes, or people, of what nation, 
condition or quality soever, barratry of the Master and Mariners, and all other perils losses and 
misfortunes, that have or shall come to the hurt, detriment or damage of the said goods and 
merchandises, or any part thereof. 

21t is also agreed that bar, bundle, rod, hoop and sheet iron, wire of all kinds, tin plates, 
steel, madder, sumac, wickerware and willow (manufactured or otherwise), salt, grain of all 
kinds, tobacco, Indian Meal, fruits (whether preserved or otherwise), cheese, dry fish, hay, 
vegetables and roots, rags, hempen yarn, bags, cotton bagging and other articles used for bags 
and bagging, pleasure carriages, household furniture, skins and hides, musical instruments, 
* looking glasses, and all other articles that are perishable in their own nature, are warranted 

by the assured free from axerams, unless general; * * * . 

® Special conditions under deck: Warranted free from particular average unless the vessel 
or craft be stranded, sunk, burnt, but the assurers are to pay the insured value of any package 
or packages which may be totally lost in loading transhipment or discharge, also any loss of or 
damage to the interest insured which may reasonably be attributed to fire, collision or contact 
of the vessel and/or craft and/or conveyances with any external substance (ice included) other 
than water, or to discharge of cargo at a port of distress, also to pay landing, warehousing, 
forwarding and special charges, if incurred. * * * Shipments on deck to be insured: Free 0 

rticular average unless caused by the vessel being stranded, sunk, burnt, on fire, or in collision, 
Pat including jettison and/or washing overboard, irrespective of percentage. 

‘The whole of the clause is as follows: Free of particular avernge unless the vessel be 
stranded, sunk, burned, on fire or in collision, if any, all or several of which events the insurers 
are liable for such loss by decay, injury or damage to the fruit as is occasioned thereby or occurs 
during or in consequence of delay resulting therefrom. Insurers are liable also for such loss in 
consequence of delay resulting from any, all or several of the following causes; i. e. breakage 
of shaft, loss of blades from propeller, derangement or breakage of machinery, derangement or 
breakage of rudder and/or sternpost, whether or not the vessel be stranded, sunk, burned, or 
in collision, provided that in all cases the loss amounts to 10% after deducting 5% for ordinary 
loss. 
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(C.C.A.) 89 F.(2d) 539, this day decided], but in the light of the construction 
which has been given to “an ancient form of words which always have been taken 
in a narrow sense.” Queen Ins. Co. of America v. Globe & Rutgers Fire Ins. Co., 
203 U.S. 487, 493, 44 S.Ct. 175, 177, 68 L.Ed. 402. And the answer is found by the 
courts in the application of two well-settled rules, one that the underwriters take 
no risk with respect to the retardation of the voyage nor its interruption by the 
perils insured against (Jordan v. Warren Ins. Co., Fed. Cas. No. 7,524, 1 Story, 
342; 38 C.J. 1097), and the other that the proximate and not the remote cause 
of the loss is to be considered, the latter rule being applied with greater strictness 
in the case of marine insurance than in other cases. Arnould on Marine Insurance 
and Average (10th Ed.) vol. 2, § 818. The resulting rule is thus stated in 38 C.J. 
1097; “Insurer in general takes no risk with regard to the length or retardation 
of the voyage by the perils insured against, nor to its interruption, if it is resumed 
or capable of being resumed; as in the case of an embargo, or where the master 
is detained in port by a prosecution against him for a supposed violation of law, 
or where he remains to prosecute a suit for collision, or where a cargo insured 
is sunk and raised uninjured after considerable delay and is sold for a less price 
owing to the delay, or where a cargo of meat, fruit, or other perishable goods is 
injured by the delay, or a collision causes delay for repairs.” 

The leading English case dealing with the question is Taylor v. Dunbar, 4 
L.R. 206, decided in 1869, wherein it was held that there was no liability under a 
marine policy for damage to meat resulting from delay due to tempestuous weather. 
Keating, J., said: “The facts stated in the case show beyond a doubt that the 
proximate cause of the loss of the meat was the delay in the prosecution of the 
voyage. That delay was occasioned by tempestuous weather; but no case that I 
am aware of has held that a loss by the unexpected duration of the voyage, though 
that be caused by perils of the sea, entitles the assured to recover on a policy like 
this.” Montague Smith, J., said: “To render the underwriter liable, it must be 
shown that the loss is proximately due to one of the known perils. Retardation 
or delay of the voyage is not one of them.” Brett, J., said: “Such damage must 
have occurred many times, and yet no trace is to be found of such a claim being 
maintained. If it be desired, a clause may easily be inserted in the policy to meet 
the case.” 

In another English case much cited, Pink v. Fleming, 25 L.R. 396, decided by 
the Court of Queen’s Bench in 1890, it was held that there was no liability under 
such a policy for damage to fruit from delay due to collision. Lord Esher, M. R., 
said: “It is well settled that by the law of England there is a distinction in this 
respect between cases of marine insurance and those of other liabilities. In 
cases of marine insurance the liability of the underwriters depends upon the 
proximate cause of the loss. In the case of an action for damages on an ordinary 
contract, the defendant may be liable for damage, of which the breach is an 
efficient cause or causa causans; but in cases of marine insurance only the causa 
proxima can be regarded.” Lord Justice Lindley said: “It has long been the 
settled rule of English law with regard to marine insurance that only the causa 
proxima or immediate cause of the loss must be regarded. The rule is well 
known, and people must be taken to have contracted on that footing.” Lord Jus- 
tice Bowen said: “Whether we consider the damage occasioned by the delay or that 
occasioned by the handling of the fruit, the same principle appears to apply. The 
proximate cause of the loss was not the collision or any peril of the sea. It was 
the perishable character of the articles combined with the handling in the one 
case and the delay in the other.” While Lord Esher used language in his oninion 
to the effect that the cause last in point of time should be regarded as proximate, 
which cannot be supported. there has been no question as to the correctness of 
the rule laid down in the language quoted or of its application to cases of this 
character. 

Other English authorities laving down the same rule are Imerson Steamship 
Co. v. Bischoff, 7 L.R. 670, holding that loss of freight resulting from the exercise 
of a power of mulct or abatement because of delay caused by a peril of the sea 
was not covered by the policy, and Totham vy. Hodges, 6 T.R. 656, holding that 
death of slaves for lack of provisions due to delay caused by bad weather was 
not covered. The rule was codified in the Marine Insurance Act of 1906, Sec. 
55(2) (b), as follows: “Unless the policy otherwise provides, the insurer on ship 
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or goods is not liable for any loss proximately caused by delay, although the delay 
be caused by a peril insured against.” 

In this country, Taylor v. Dunbar has been followed in Cory v. Boylston Fire 
& Marine Ins. Co., 107 Mass. 140, 9 Am.Rep. 14, and in Perry v. Cobb, 88 Me. 435, 
34 A. 278, 281, 49 L.R.A. 389. In the first of these cases, in which the opinion 
was written by Mr. Justice Gray, it was held that there could be no recovery for 
injury to goods by the ordinary dampness of the hold, though aggravated by the 
length of the voyage and the variety of the climate through which the vessel had 
passed in consequence of perils of the sea, “because such injury is still, if those 
perils do not otherwise operate upon the goods, attributable to the nature of the 
goods themselves, and not to the perils of the sea, as the proximate and efficient 
cause.” In the second, it was held that there could be no recovery for that part 
of the damage to a cargo of lime which was attributable to prolongation of the 
voyage, although this was due to perils of the sea, the court saying: “The general 
rule is that everything which happens through the inherent vice of the thing, or 
by the act of the owners, master, or merchant shipper, shall not be reputed a peril, 
if not otherwise borne on the policy. * * * If the inherent vice be stimulated by 
a protracted voyage, it is still no loss from a peril of the sea.” The same holding 
as to decay of perishable goods being attributable to the vice of the goods and 
not to marine perils causing delay was made in general average cases by Mr. Jus- 
tice Grier in Bond v. Superb, 3 Fed.Cas. p. 845, No. 1,624, 1 Wall.Jr.355, and by 
Judge Woolsey in The Casey (D.C.) 39 F.(2d) 136, at page 138. In the case last 
cited the learned Judge said: “It may be alleged, as it is in this libel, that the 
deterioration of the cargo was due to the delay at the port of refuge, but all men 


know that delay does not cause decay, although it may be the occasion owing to 
which decay occurs.” 


It must be conceded that a number of American cases have not followed the 
English rule, a fact to which Lord Esher adverted in Pink v. Fleming, supra. 
Thus in Williams v. Smith, 2 Caines (N.Y.) 1, 2 Am.Dec. 209, it was held that 
there was liability for deterioration of cargo resulting from delay causéd at a port 
of necessity into which the vessel had been driven and in which she was detained 
hy blockade and pestilence. In Tudor v. New England Mut. Marine Ins. Co., 12 
Cush. (Mass.) 554, it was held that there was liability for a cargo of ice which 
was sold at a loss because a vessel was driven by perils of the sea into a port for 
repairs and the nature of the cargo, which would not permit of delay, made such 
action necessary. And in Brandyce v. United States Lloyds, Inc. (The Corsicana), 
207 App.Div. 665, 203 N.Y.S. 10, 14, 1924 A.M.C. 365, affirmed per curiam 239 N.Y. 
573, 147 N.E. 201, the principal case upon which plaintiff relies, it was held that 
there was liability for loss sustained with respect to a cargo of potatoes which had 
begun to rot as a result of delay when the vessel in which they were being carried 
was driven into the port of Charleston for repairs. That case, however, while 
drawing distinctions which it is not necessary here to elaborate, approved the 
rule that “if the inherent vice of the article shipped is stimulated by a protracted 
voyage, it is still no loss from a peril of the sea.” Magoun v. New England 
‘Marine Ins. Co., 16 Fed.Cas. P. 483, No. 8,961, 1 Story, 157, another case upon 
which plaintiff relies, throws little light on the question before us, as the loss 
there involved arose out of a restraint by government and the question was as to 
whether there was a total loss. And Firemen’s Fund Ins. Co. v. Trojan Powder 
Co. (C.C.A.9th) 253 F. 305, involved not a loss due to delay, but liability for a 
“particular charge” incurred in forwarding cargo of a stranded vessed to its desti- 
nation, the holding being that the stranding was the proximate cause of the incur- 
ring of this extra expense. 

_ _ 13] Counsel for plaintiff candidly admit that the English rule precludes 
liability in this case; and, the state of the authorities being what it is in this 
country and there being no contrary decision by the Supreme Court or any federal 
court, we feel that the English rule should be followed, as in cases of marine 
insurance it is highly desirable that our decisions be kept in harmony with those 
of England, “the great field of this business.” Queen Ins. Co. of America v. 
Globe & Rutgers Fire Ins. Co., 263 U.S. 487, 493, 44 S.Ct. 175, 177, 68 L.Ed. 402; 
The Eliza Lines, 199 U.S. 119, 128, 26 S.Ct. 8, 50 L.Ed. 115, 4 ‘Ann.Cas. 406; A&tna 
Ins. Co. v. Houston Pa & Transport Co. (C.C.A.5th) 49 F.(2d) 121, 124; New 
York & Oriental S. Co. v. Automobile Ins. Co. (C.C.A.2d) 37 F. (2d) 461, 463. 
Plaintiff argues that ‘* decisions of the New York courts should be followed in 
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interpreting the contract because it was made in that state. Assuming the fact to 
be as stated, although this does not clearly appear from the record, the conclusion 
does not tollow; for it is well settled that, in the interpretation of contracts of 
insurance the federal courts, in the absence of statute, follow the general law 
and are not bound by state decisions. Washburn & Moen Mfg. Co. v. Reliance 
Marine Ins. Co., 179 U.S. 1, 21 S.Ct. 1, 5, 45 L.Ed. 49; A®tna Life Ins. Co. v. 
Moore, 231 U.S. 543, 559, 34 S.Ct. 186, 58 L.Ed. 356; New York Life Ins. Co. v. 
Yerys (C.C.A4th) 80 F.(2d) 264, 265; Walters v. Mutual Life Ins. Co. (C.C.A.4th) 
64 F.(2d) 178; Niagara Fire Ins. Co. v. Raleigh Hardware Co. (C.C.A.4th) 62 
F.(2d) 705; Fountain & Herrington v. Mutual Life Ins. Co. (C.C.A.4th) 55 F.(2d) 
120, 124; A&tna Ins. Co. v. Houston Oil & Transport Co. (C.C.A.5th) 49 F.(2d) 
121, 124; Hawkeye Com. Men’s Ass’n v. Christy (C.C.A.8th) 294 F. 208, 211, 40 
A.L.R. 46; Travelers’ Ins. Co. v. Thorne (C.C.A.1st) 180 F. 82, 38 L.R.A.(N.S.) 
626; MacKelvie v. Mutual Benefit Life Ins. Co. (C.C.A.2d) 287 F. 660. In the 
case first cited, which involved a policy of marine insurance executed in Massa- 
chusetts, the Supreme Court, speaking through Chief Justice Fuller, said: “It is 
said that a different rule has been laid down in Massachusetts by the supreme 
judicial court of that commonwealth. Kettell v’ Alliance Ins. Co., 10 Gray, 144; 
Mayo v. India Mut. Ins. Co., 152 Mass. 172, 25 N. E. 80,.9 L.R.A. 831 [23 
Am.St.Rep. 814]. Even if this were absolutely so we should not feel constrained, 
though regretting the difference of opinion, to depart from our own rule. The 
policy was a Massachusetts contract, it is true, but its construction depended on 
questions of general commercial law, in respect of which the courts of the United 


States are at liberty to exercise their own judgment, and are not bound to accept 
the state decisions as in matters of purely local law.” 


[4] The fact that the rider, subsequently canceled, covering loss and damage 
from delay was affixed to the policy, shows that the parties placed the same inter- 
pretation upon the general coverage clause of the policy which we have placed 


upon it, and that plaintiff was willing to pay an additional premium greater than 
the original premium for protection against such loss and damage. Plaintiff 
argues that the rider embraced causes for delay in addition to the marine perils 
against which the policy insured. This is true, but the fact that the rider covered 
also loss due to delay from those perils is strong proof that the parties did not 
interpret the policy without the rider as covering such loss. The argument, 
advanced at the hearing, that the rider was to cover partial loss, is without point 
since under the policy without the rider plaintiff was insured against partial loss 
as well as against total loss caused by stranding, but, as we have seen, not against 
loss from delay incident to stranding. If, therefore, we thought there were any 
doubt as to the interpretation to be placed upon the policy, we should think, as 
did the judge helow, that the construction which the parties themselves placed 
upon it would determine the question involved against plaintiff’s contention. Brook- 


lyn Life Ins. Co. v. Dutcher, 95 U. S. 269, 273, 24 L.Ed. 410; Williston on Con- 
tracts. § 623. 


5] We agree with the lower court that the clause’ of the policy relied on 
by the fourth special plea has nothing to do with the case. Cory v. Boylston Fire 
& Marine Ins, Co., supra, 107 Mass. 140, 9 Am.Rep. 14, 19. 


For the reasons stated, the judgment for defendant will be affirmed. 
\ firmed. 


PEOPLE ex rel. SEA INS. CO., Limited v. GRAVES et al. 
Court of Appeals of New York. May 25, 1937. 


; 8 Northeastern Reporter (2d) 872. 
1, REINSURANCE, 


A contract made by original insurer with another insurer for original insurer’s 
protection as to the whole or a portion of the risk is a “reinsurance contract.” 
(For other cases, see Insurance, Dec. Dig. § 678.) 
2. REINSURANCE. 
A contract by which two or more insurers agree to reinsure partially any lines 


. ®That clause is as follows: “It is warranted by the assured, free from damage or injury 
from dampness, change of flavor or being spotted, discolored, musty or mouldy, except caused 
y actual contact of sea water with the articles damaged, occasioned sea perils.” 
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thereafter taken by one insurer is “reinsurance compact” or “open policy or con- 
tract of reinsurance.” 

(For other cases, see Insurance, Dec. Dig. § 678.) 

3. TAXES. 

A foreign insurance company which, by virtue of New Jersey agreement with 
other insurance companies to reinsure partially any line taken by any of the com- 
panies, became reinsurer of marine policies executed in New York by the other 
companies, was not doing a marine reinsurance business in New York so as to 
be subject to franchise tax where premiums received by foreign company were 
contracted for in New Jersey and were received there and foreign company’s 
capacity to make and perform its contract was not derived from laws of New 
York (Tax Law, § 187). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Appeal from Supreme Court, Appellate Division, Third Department. 

Proceeding in certiorari by the People, on the relation of the Sea Insurance 
Company, Limited, against Mark»Graves and others, constituting the State Tax 
Commission. From an order of the Appellate Division (248 App.Div. 255, 289 
N.Y.S. 177) annulling the determination of the State Tax Commission assessing 
a franchise tax against the Sea Insurance Company, Limited, Mark Graves and 
others, constituting the State Tax Commission, appeal. 

Order affirmed. 

John J. Bennett, Jr., Atty. Gen. (Wendell P. Brown, of Albany, of counsel), 
for appellants. 

John C. Crawley, Archibald G. Thacher, and A. Chalmers Charles, all of 
New York City, for respondents. 

Husss, Judge. 


The question presented is whether the relator, Sea Insurance Company, a 
foreign insurance company, was doing a marine reinsurance business in this 
state, and, therefore, subject to a tax under section 187 of the Tax Law (Consol. 
Laws, c. 60). The relator is an English company. Chubb & Son, a copartnership, 
of New York is its general agent. That firm is also general agent of several 
other insurance companies including the Hartford and Federal. All of the com- 
panies represented by Chubb & Son entered into an agreement to reinsure a 
certain percentage of any line taken by any one of the companies, parties to the 
agreement. The agreement was entered into in the state of New Jersey where 
the relator had an office for the transaction of business. The Hartford and 
Federal did business directly with the parties insured in New York. On such 
business done in New York, the relator by virtue of the contract entered into in 
New Jersey became a reinsurer for the percentage of the lines specified in the 
contract of reinsurance. Its portion of the premiums collected for the business 
written in New York by the Hartford and Federal was paid to the relator at 
its office in New Jersey. The Hartford and Federal paid the tax assessed against 
them in New York under section 34 of the Insurance Law (Consol.Laws, c. 28) 
based on the premiums collected on business which they did directly with parties 
insured in New York. The tax commission assessed the relator on the amount 
paid to it by checks sent to it in New Jersey by the Hartford and Federal for its 
charge for reinsurance on the business written by the Hartford and Federal 
directly in New York. 

The question here is, Can such a tax for the privilege of doing business in 
New York be legally assessed against the relator? That depends upon whether 
the relator did business in New York. Was it in any way a party to the insurance 
contracts entered into in New York by the Hartford and Federal Insurance 
Companies directly with the parties to whom they issued policies? In actual 
practice, a line of insurance is frequently offered larger than any one company may 
desire to assume. In such a case, one method is to accept the line offered and 
reinsure the whole or a part of it with some other company or companies. 

{1] The contract made by the original insurance company with the other 
company or companies for its protection as to the whole or a portion of the risk 
is known as a reinsurance contract. 
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“The contract that one insurer makes with another to protect the first from 
a risk he has already assumed.” Iowa Life Ins. Co. v. Eastern Mut. Life Ins. 
Co., 64 N.J.Law, 340, 348, 45 A. 762, 765; London Assurance Corporation v. 
Thompson, 170 N.Y. 94, 99, 62 N.E. 1066. 

Of that form of reinsurance contract, Sandford, J., in Hone v. Mutual Safety 
Ins. Co., 3 N.Y.Super.Ct. (1 Sandf.) 137, 145, affirmed, 2 N.Y. 235, said: “for 
more than two centuries, the contract of re-insurance has been well known, and 
its principles firmly established. * * * The contract of re-insurance is described 
as a contract of indemnity to the party obtaining it.” 

[2] That practice is the usual practice and a contract so made is known as 
reinsurance. There is, however, another practice by which two or more companies 
enter into an agreement by which they agree that each will and does in advance 
reinsure any line taken by any one of the companies in the future to an amount 
equal to a certain per cent. of the line taken by that one of the original insuring 
companies. To illustrate, the Home, A®tna, and Hartford may agree that each 
will reinsure one-third of any line taken by each of the others. That is reinsurance 
in advance. The obligation attaches automatically upon the acceptance of a risk 
by any one of the three companies. The contract is a self-executing contract. It 
may provide and usually does that upon acceptance of a risk by one of the com- 
panies, notice shall be given to each of the reinsuring companies including a 
survey and a statement of all necessary information in regard to the risk. That 
was the method employed in the case at bar. 9 Cooley, Briefs on the Law of 
Insurance, 2d Ed., pp. 6741-6760; Imperial Fire Ins. Co. v. Home Ins. Co. (C.C.A.) 
68 F. 698. 

The agreement for the latter type of reinsurance is sometimes called a “reinsur- 
ance compact.” German-American Ins. Co. v. Commercial Fire Ins. Co., 95 
Ala. 469, 11 So. 117, 16 L.R.A. 291. 

It is also known as “open policy or contract of re-insurance.” Continental 
Ins. Co. v. Aétna Ins. Co., 138 N.Y. 16, 17, 33 N.E. 724, 725. 

[3] The similarity between the two types of reinsurance contracts is of 
importance because of the contention by appellant that reinsurance in the case 
at har was effected when the principal risks insured directly in New York by 
the Hartford and Federal resulted in premiums being paid by those companies 
to relator. The appellants concede that where a risk is written in New York 
and a reinsurance policy covering the particular risk is written in another state, 
the business or reinsurance is done in the state where the reinsurance policy is 
written and hence that such a transaction would not be taxable as business done 
in the state of New York under section 187 of the Tax Law. If the Federal 
accepted a line of $10,000 on a risk in New York and separately reinsured 50 
per cent. of the risk with the relator in New Jersey, the place of business of the 
reinsurance company would be New Jersey and it would not be taxable in New 
York as it, under those facts, would not be doing business in New York. It 
would have no contract relation with the owner of the property insured in New 
York by the Federal. Its only contract would be with the Federal and that con- 
tract would be a New Jersey contract. So here, if separate reinsurance contracts 
had been entered into between the Hartford and Federal and the relator in New 
Jersey, the relator would not be subject to the tax assessed. Does the fact that 
the reinsurance liability was assumed by one contract made in advance in New 
Jersey instead of by separate reinsurance ‘contracts entered into for each original 
tisk change the rule of law applicable? We think not. True it is that no liability 
as to a specific risk attached under the general reinsurance contract until either 
the Hartford or Federal accepted a risk in New York when the liability as 
between the Hartford and Federal and relator attached automatically. But it 
attached not because the risk had been accepted in New York, but because of the 
terms of the contract entered into in New Jersey. It is suggested that the accept- 
ance of risks directly by the Hartford and Federal in New York constituted 
doing business in New York by the relator; that the direct insurance contracts 
entered into in New York by the Hartford and Federal added life to the existing 
reinsurance contract entered into by relator and made it a party to the contracts 
entered into in New York or by the Hartford and Federal so that it became a 
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party to the business done in New York; but the parties insured directly in New 
York had no contract with relator and could not enforce the reinsurance contract 
against it in case of loss. That company was a stranger in fact and in law to 
the parties insured under the New York contracts made with the Federal and 
Hartford. In the event of a loss on a policy issued by the Hartford in New 
York, the insured looked to the Hartford alone and the latter would look to the 
relator under its New Jersey contract for the portion of the loss which it had 
reinsured. No act of the original insured brought the reinsurance contract into 
effect. The insured would not even know that a reinsurance contract existed. 
Morris & Co. v. Skandinavia Ins. Co., 279 U.S. 405, 49 S.Ct. 360, 73 L.Ed. 762. 

The premiums received by relator were contracted for in New Jersey and 
were received there. Its capacity to make and perform its contract was not 
derived from the law of New York. Alaska Packers Ass’n v. Industrial Accident 
Commission, 294 U.S. 532, 540, 55 S.Ct. 518, 520, 79 L.Ed. 1044. 

Appellants rely upon the case of Palmetto Fire Ins, Co. v. Conn, 272 U.S. 
295, 304, 47 S.Ct. 88, 89, 71 L.Ed. 243. That case has no application. The Pal- 
metto Insurance Company of South Carolina made'a contract in Michigan with 
the Chrysler Automobile Company to insure the owner of each autombile pur- 
chased from the Chrysler Company. Automobiles were sold in Ohio and the insur- 
ance company sent to each purchaser a certificate of insurance covering the auto- 
mobile so purchased. The question was whether the insurance company was 
doing business in Ohio. It was held that it was. In that case, there arose a direct 
contract of insurance between the purchasers of the automobiles and the insurance 
company, so that in case of loss the owners of the automobiles so insured had a 
direct claim against the insurance company. In the case at bar the situation was 
exactly the opposite. In case of loss the party insured would never know of the 
reinsurance contract. In that case Justice Holmes said: “Manifestly there was 
nothing in the contract between the plaintiff [insurance company] and the Chrysler 
Sales Corporation, without more, that Ohio could lay hold of, even if it insured 
property in Ohio.” That statement is applicable to the facts in this case. Justice 
Holmes then went on to point out that there was more and, therefore, that the 
insurance company was doing business in Ohio. The same principle controlled 
the decision in the Philippine Island Case (Compania General deTabacos de 
Filipinas v. Collector of Internal Revenue, 275 U.S. 87, 48 S.Ct. 100, 72 L.Ed. 
177) and the Equitable Life Assur. Soc. of the United States v. Commonwealth 
of Pennsylvania, 238 U.S. 143, 35 S.Ct. 829, 59 L.Ed. 1239). Cf. People ex rel. 
Kirkman v. Van Amringe, 266 N.Y. 277, 194 N.E. 754. 

The order should be affirmed, with costs. 

Crane, C. J., and Lehman, O’Brien, Loughran, Finch, and Rippey, JJ., concur. 

Order affirmed. 
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AUTOMOBILE 


OHIO CASUALTY CO. OF HAMILTON, OHIO v. SWAN. No. 10680. 
Circuit Court of Appeals, Eighth Circuit. April 5, 1937. 
Rehearing Denied April 30, 1937. 

89 Federal Reporter (2d) 719. 

1. WARRANTY. 

Provision of Nebraska statute that breach of warranty or condition shall not 
avoid policy unless breach existed at time of, and contributed to loss, is read into 
and constitutes part of insurance contracts (Comp.St.Neb.1929, § 44-322). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. CO-OPERATION. 

In injured person’s action against automobile liability insurer, where insurer 
pleaded insured’s failure to co-operate, insurer had burden of establishing that 
breach complained of existed at time of loss or damage and contributed thereto 
(Comp.St.Neb.1929, § 44-322). 

(For other cases, see Insurance, Dec. Dig. § 646[1%].) 

3. FRAUD. 

In action on automobile liability policy, on motion for directed verdict, evi- 
dence Ae/d to show as matter of law that insured, together with plaintiff, who had 
recovered judgment against insured, and other occupants of insured’s automobile 
had entered into scheme to give false testimony and make false statements as to 
facts of accident, precluding recovery against insurer, regardless of whether 
breach of policy provision for insured’s co-operation avoided policy (Comp.St. 
Neb.1929, § 44-322). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. CO-OPERATION. 

Automobile liability policy provision for insured’s co-operation does not 
require insured to combine with insurer to present aggressive or sham defense, 
but does require insured to make fair and frank disclosure of information reason- 
ably demanded by insurer to enable insurer to determine whether there is a 
genuine defense. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

5. WARRANTY. 

Nebraska statute providing that breach of warranty or condition shall not 
avoid policy unless breach existed at time of, and contributed to, loss, although 
it includes breaches of policy provisions generally, held intended to protect 
against such failures to observe policy requirements as obviously, under special 
circumstances, could not cause loss to insurer (Comp.St.Neb.1929, § 44-322). 


(For other cases, see Insurance, Dec. Dig. § 309.) 
6. FRAUD. 

Nebraska statute providing that breach of warranty or condition shall not 
avoid policy unless breach existed at time of, and contributed to loss held not to 
deprive automobile liability insurer of defense of fraud and lack of good faith 
on part of insured and those in collusion with him to falsify facts of accident 
(Comp.St.Neb.1929, § 44-322). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from the District Court of the United States for the District of 
Nebraska; James A. Donohoe, Judge. 

Action by Blanche Swan against the Ohio Casualty Company of Hamilton, 
Ohio. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Albert L. Ramacciotti, of Omaha, Neb. (Charles S. Reed and Richard E. 
Robinson, both of Omaha, Neb., on the brief), for appellant. 

Harvey Johnsen, of Omaha, Neb. (Dan Gross and Bryce Crawford, Jr., both 
of Omaha, Neb., on the brief), for appellee. 

Before Stone, Sanborn, and Van Valkenburgh, Circuit Judges. 

VAN VALKENBURGH, Circuit Judge. 

July 19, 1931, Blanche Swan, appellee, and plaintiff below, was injured in an 
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automobile accident on Lincoln Highway, about 4% miles east of Dorchester, 
Neb. The automobile was owned by Lloyd V. Smith, and, at the time of the 
accident, was driven by Mrs. Gladys Stapp, who was appellee’s daughter, and 
apparently the fiance of Smith. In the car also wer@ William Swan, husband 
of appellee, and LeRoy Hoehn, eleven year old son of Mrs. Stapp. The occu- 
pants of the car were starting on a vacation trip to Estes Park, Colo., where they 
planned to take a cottage and do some fishing, etc. The car for some cause left 
the highway at the point above indicated, overturned, and finally landed in the 
ditch. The only person sustaining substantial injury was the appellee. Mrs, 
Swan brought suit for damages against Smith in the district court of Douglas 
county, Neb., and recovered judgment in the sum of $7,500, afterwards reduced 
by remittitur. to $6,000. At the time of the accident the Smith automobile was 
covered by a liability policy under which appellant herein carried the risk, which 
was limited to $5,000 for bodily injury to any one person for any one accident. 
After judgment as aforesaid in the state court, appellee caused a writ of 
execution to be issued against Smith upon which a nulla bona return was made. 
Thereupon, July 14, 1934, appellee, alleging her inability to collect from Smith 
because of his insolvency, brought suit against appellant in the district court of 
Douglas county, Neb., for the full amount of her judgment with interest and 
costs. The case was removed to the federal District Court for the District of 
Nebraska at Omaha, and therein, December 1, 1935, appellee recovered judgment 
in the sum of $5,685. This appeal followed. 

In order that the issues presented may be better understood, a recital of the 
acts of the parties during a substantial period succeeding the accident are 
deemed necessary. July 3, 1931, Smith made a signed statement to D. F. Lynch, 
a representative of appellant, in which he said that the parties were making the 
trip as aforesaid with an arrangement to share the expenses; that he was driving 
the car at-a rate of about 30 to 35 miles per hour. Tha center of the highway, 
particularly, was covered with gravel about 6 inches deep. That a Chevrolet 
coupé, apparently to avoid the gravel in the center of the highway, came toward 
him somewhat on Smith’s side the road. That to avoid a threatened collision, 
“I turned a little to the right, and the car then simply went off the shoulder 
into the ditch, overturning twice.” 

August 4, 1931, William Swan, husband of appellee, made a statement to 
Lynch containing the following: 

“We were bound for Estes Park, Colorado, having arranged the trip before- 
hand. We lined up the trip and Mr. Smith asked us all to go in his car. There 
was no arrangement that we were to pay any of the car expense but we expected 
to share the cottage expense and the meals after getting out there. We left 
Omaha about 7 A.'M. Sunday and Mrs. Stapp drove from Omaha to Lincoln, 
Mr. Smith taking the wheel there and driving till the accident happened. The 
day was clear and the road dry. It is graveled at the place where the accident 
happened and the road, Highway # 38 runs straight I think north and south. 
Smith was driving between 35 and 40 m. p. h. over to the right of the center and 
was driving carefully. I had cautioned him going down to be careful about the 
gravel as my folks live down that way and I am acquainted with the road. We 
were in the back seat talking and looking at a road map and I looked up and saw 
a car coming toward us. I felt the car swerve to the right and the wheel then 
seemed to catch in the gravel and we went into the right ditch. * * * We do not 
know exactly what caused the accident but it seems to have been a combination 
of circumstances of the gravel, the car coming and getting over to the edge too 


far.” 

To this statement Gladys Stapp appended the following: 

“I have read the report of my father, and believe it correct from my own 
knowledge of the accident.” 

October 15, 1931, Blanche Swan also made a statement: 

“My daughter Mrs. Stapp and Mr. Smith wanted to take their vacation 
together and they asked Mr. Swan and myself to go along to chaperon them. 
Mr. Smith was to take his car as it was a coach where ours is a coupe. I dont 
know what arrangements were made for the expenses either on the car or the 
rest. We left Omaha about 7 A. M. and my daughter drove to Lincoln and Mr. 
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Smith took over the wheel there. She then got in the front with Mr. Smith 
and Mr. Swan and I in the rear seat. We also had LeRoy Hoehn in the back 
seat with us. Mr. Smith drove west out of Lincoln on the gravel road at an 
average rate of speed taking time to see the sights, I should judge the speed at 
35 to 40 miles per hour. It was a bright day I think at least it was not raining 
and as Mr. Smith drove he was not driving recklessly and it was not necessary 
to protest his driving and I did not nor did any one else. I have ridden with 
Mr. Smith on prior occasions around town ‘and I think he is a careful driver.” 

November 4, 1931, Blanche Swan filed her first petition against Smith in the 
district court of Douglas county, Neb., in which she stated that Smith was the 
driver of the car and that “he, the said defendant, negligently and carelessly and 
while going at a high, reckless and terrific rate of speed, and at a rate of speed 
of at least forty to fifty miles, caused his car to swerve and drive directly into 
the ditch at the right hand or north side of the roadway causing the car to turn 
turtle twice, and causing the plaintiff to be severely injured as hereinafter stated, 
and that he was grossly negligent in so driving and operating said vehicle.” 

December 19, 1931, Mrs. Swan filed her first amended petition in which the 
same recital respecting the negligence of Smith was contained. Further inves- 
tigation by representatives of appellant disclosed the falsity of the statements 
theretofore made in certain material respects, and, on April 29, 1932, Smith was 
confronted by this disclosure, and finally confessed that Mrs. Stapp was driving 
at the time of the accident at a speed not exceeding 30 or 35 miles per hour, and 
that she had been forced off the highway by a car approaching them at an exces- 
sive rate of speed. This confession was finally made in a sworn statement in 
which, among other things, Smith said: 

“Both Mr. and Mrs. Swan had ridden with Mrs. Stapp on many occasions prior 
to this time and made no objections whatever to her operating the car on this’ 
trip, nor to the manner in which she drove.” 

This disclosure made necessary the filing of a second amended petition in 
the state court in which it was alleged that the automobile was being driven at 
the time of the accident by Mrs. Stapp, “acting as defendant’s agent, and driving 
said automobile at his special instance and request.” Then followed the same 
charges of negligence in driving on the part of Mrs. Stapp, as had been attributed 
to Smith in the two previous petitions. It was upon the issues framed upon this 
petition and the answer thereto that the judgment sued on was recovered in the 
state court. Immediately after learning of the false statement made by Smith, he 
was advised that the insurance company considered the policy voided by his breach 
of its condition respecting co-operation, and that the company would defend the 
suit in the state court only under that reservation. To this Smith agreed and 
the action was defended by counsel for appellant. 

The policy in question contains the following pertinent provisions : 

“The Assured, wherever referred to under Section II of this policy shall 
include, in addition to the named Assured, all members of the named Assured’s 
household, or any other person riding in or legally operating any automobile cov- 
ered by this policy as well as any person, firm or corporation legally responsible 
for the operation of said automobile; provided the coverage afforded under this 
paragraph to others than members of the named Assypred’s household shall not 
apply unless the said automobile is being used with ‘the consent of the named 
Assured, or if such Assured is an individual, an adult member of such Assured’s 
household other than a chauffeur or domestic servant. 

“Upon the occurrence of any loss or accident covered under Section II 
hereof, and irrespective of whether any injury or damage is apparent at the time, 
the Assured shall give, as soon as practicable, written notice to the company at 
its office in Los Angeles, California, or to its authorized representative, with the 
fullest information obtainable at the time. If a claim is made on account of any 
such accident the Assured shall give like notice thereof after such claim is made, 
with full particulars: If thereafter any suit is brought against the Assured to 
enforce such claim, the Assured shall immediately forward to the Company every 
summons or other process as soon as the same shall have been served: Whenever 
requested by the Company, the Assured shall aid in effecting settlement, securing 
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information and evidence, the attendance of witnesses and in prosecuting appeals, 
and at all times render all possible co-operation and assistance; the Assured shall 
not voluntarily assume any liability or interfere in any negotiation for settlement 
or in any legal proceedings or incur any expense or settle any claim, except at 
Assured’s own cost, without the written consent of the Company previously given: 
The Company reserves the right to settle or defend any such claim or suit brought 
against the Assured. 

“No action shall lie against the Company to recover for any loss or expense 
under this policy unless brought after the amount of such claim for loss or 
expense shall have been rendered certain either by final judgment against the 
Assured after trial of the issues or by agreement between the parties with the 
written consent of the Company. It is a condition of this policy that the insolvency 
or bankruptcy of the named Assured shall not release the Company, and if 
recovery cannot be sustained the judgment creditor shall then have a right of 
action to recover against the Company the amount of said judgment to the same 
extent that the named Assured would then have had to recover had the named 
Assured paid the judgment, but.in no event shall the Company’s liability exceed 
the limits expressed in this policy or its obligations to the Assured.” 

At the close of all the evidence counsel for appellant moved the court for 
a directed verdict. in its favor, principally upon the ground that it was established 
that the parties had entered into a scheme or device whereby they bound 
themselves and agreed to give false testimony and make: false statements concern- 
ing said accident, which said scheme and device operated to vitiate the policy 
in its entirety. The district court took this motion under advisement until the 
following morning, at which time counsel for the insurance company asked leave 
to introduce additional testimony. This application was denied, as was the offer 
of proof which followed, and exceptions were preserved. The motion for a 
dirgcted verdict was then overuled and the case submitted to the jury. 

The specifications of error relied upon are: 

1. The refusal of the court to sustain the motion for a directed verdict at 
the close of all the testimony. 

2. The action of the court in denying defendant’s application to withdraw its 
rest and its motion for a directed verdict in order that it might introduce further 
testimony. 

3. The action of the court in refusing to accept defendant’s offer of proof 
after its application to offer further testimony had been denied. 

4. The refusal of the court to admit in evidence a deposition of Smith, offered 
as exhibit. 22. 

5. Refusal to submit to the jury the bearing of said deposition. 

6. Refusal of the court to permit defendant’s witness Lynch to testify as 
to conversations relative to the matter of Smith’s having assumed responsibility 
for the accident, contrary to express provisions of the policy. 

7. Refusal to submit the question of breach of the policy because of such 
assumption of responsibility and liability by Smith. 

8. Excessive allowance of attorney’s fees. 

It must be conceded that Smith failed in his contract obligation to render 
to the insurance company all possible co-operation and assistance in the defense 
of the suit to recover damages against him, which would become the basis of 
this action against the company. Such a contract breach, there being no dispute 
as to the facts, is a matter of law, and, under ordinary conditions would avoid 
the policy and prevent recovery thereunder. General Casualty & Surety Co. 
v. Kierstead (C.C.A. 8) 67 F.(2d) 523, 525; United States Fidelity & Guaranty 
Co. v. Wyer (C.C.A. 10) 60 F.(2d) 856. This rule, which contains generally 
in federal, and in most state jurisdictions, is modified in Nebraska by legislative 
act, section 44-322, Compiled Statutes of Nebraska, 1929, which reads: 


“No oral or written misrepresentation or warranty made in the negotiation 
for a contract or policy of insurance by the insured, or in his own behalf, shall 
be deemed material or defeat or avoid the policy or prevent its attaching unless 
such misrepresentation or warranty deceived the company to its injury. The 
breach of a warranty or condition in any contract or policy of insurance shall not 
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avoid the policy nor avail the insurer to avoid liability unless such breach shall 
exist at the time of the loss and contribute to the loss, anything in the policy 
or contract of insurance to the contrary notwithstanding.” 

[1, 2] It is held by the Supreme Court of ‘Nebraska and by this court that 
these provisions are read into and constitute a part of insurance contracts. 
Muhlbach v. Illinois Bankers’ Life Ass’n, 108 Neb. 146, 187 N. W. 787; a 
State Bank v. AStna Ins. Co., 106 Neb. 126, 183 N.W. 92; Mayfield v. Nort 
River Ins. Co., 122 Neb. 63, 239 N.W. 197; Westchester Fire Ins. Co. v. Norfolk 
Building & Loan Ass’n (C.C.A. 8) 14 F.(2d) 524, 525; George v. Aitna Casualty 
& Surety Co., 121 Neb, 647, 238 N.W. 36. If this statute be held to apply in this 
restricted sense to the situation presented in the case before us, the burden was 
cast upon appellant to establish that the breach complained of existed at the time 
of the loss or damage and contributed thereto. This question was submitted to 
the jury in a very explicit manner by the charge of the court. No exception was 
taken to that charge. The jury found for appellee; and, if nothing but alleged 
formal breaches of the insurance contract were involved, it would appear that 
appellant is foreclosed upon that issue. 

[3] In our opinion, however, the motion for a directed verdict presented to 
the court asi matter of law an issue broader than a mere failure to co-operate 
as a breach of policy provisions. It charges that “the evidence definitely estab- 
lishes that, at a time shortly after the occurrence of the accident) referred to in 
the testimony and the pleadings, the plaintiff, together with Gladys Stapp, and 
William Swan, and each of them, by negotiations between them had, entered into 
a scheme or device whereby they bound themselves or agreed to give false 
testimony and make false statements, said scheme, plan or device being in viola- 
tion of the terms of the policy, and such as to vitiate the policy in its entirety.” 
It is true that, in addition to this substantial statement of collusion to perpetrate 
a fraud, emphasis was placed upon the resulting failure of Smith to receive a 
fair trial, and the impeachment of his testimony in the state court, all to the 
damage and injury of appellant; but this charge of collusion and fraud upon the 
uncontradicted testimony was presented as a matter of law for the ruling of the 
trial court. 

A consideration of the undisputed evidence in this case can, lead to but one 
conclusion, and that is that all the adults in the Smith car entered into a 
collusive plan to recover from appellant damages for the injury sustained by 
appellee in this accident. The original statements respecting the circumstances 
attending that occurrence have been set out and will not be repeated. The 
logical conclusion to be, drawn from them is that a simple accident had taken 
place without apparent negligence or fault on the part of the driver of the car. 
But, to recover against an insured under this liability policy, gross negligence 
must be alleged and proved, hence the allegations of gross negligence in all the 
petitions filed in the state court. As a first step, and before it reached the attor- 
neys for Mrs. Swan, it was arranged that Smith should be charged with driving. 
The purpose of this is apparent. Naturally they thought that the prospect of 
settlement or recovery from the insurance company would be increased if it 
were made to appear that the negligence was that of Smith instead of the 
plaintiff's daughter. A controversy between the mother and Smith would have 
greater appeal to company or jury than one between mother and daughter. 
The testimony of Mrs. Stapp in a deposition taken May 2, 1932, is quite pertinent 
on this point: 

“Q. Do you know why it was that you said in your statement that you have 
referred to, that Smith drove this car when in fact you drove it? A. He told 
me to say that. 

“Q. Smith told you? A. Yes. 

“Q. Where was he when he told you to say that? A. In Dorchester. _ 

“Q. When did he tell you that? A. No, I will take that back, the first time 
he told me was in Omaha, I thought it was in Dorchester, but it was when we 
got back. 

“Q. Did he say why he told you that? A. Well, he said that he thought 


that he would get into trouble with the insurance company, or something of the 
kind. 
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“Q. And you agreed with him that you would tell that story, and for one 
reason or another that you would say he drove, whereas you knew he did not 
drive at the time of the accident? A. I agreed to do as he asked me to. 

“Q. The purpose, of course, was to compel or induce the insurance company 
to do something in behalf of your mother. Is that right? A. It was his policy, 
it was to protect him and the occupants of the car. 

“Q. To protect him from an obligation to your mother and to make the 
insurance company pay it by telling this untruth, is that right? 

“Mr. Gross: I advise the witness she need not answer that question on the 
ground that she might incriminate herself. 

“Mr. Ramacciotti: If you want to object for that reason, I will withdraw 
the question and will not insist upon an answer if the objection is that the 
witness might incriminate herself. ‘ 

“Notary Public: Is that your reason for refusing to answer, Mrs. Stapp, that 
you might incriminate yourself? 

“Witness: Yes. 

“Q. Do you know the reason why you told the story first that Smith was 
driving? A. Because he asked me to. 

“Q. Do you know why he asked you to? Did he tell you why? A. He 
said at the time, he said if anything is said, ‘I was driving the car.’ 

“Q. He told your stepfather and your mother? A. All of us. 

“Q. And you all agreed to tell the story because of his request. A. Yes.” 

Again it is to be noted that, from the outset, recovery from the insurance 
company was uppermost in Smith’s mind. Dr. Coakley, a specialist living in 
Omaha, attended LeRoy Hoehn, who sustained a minor injury. Hoehn was 
brought to him by Smith, who “told me that my fee for services would be taken 
care of by the insurance company and to render my statement to the insurance 
company.” With commendable frankness counsel for appellee, in argument and 
brief, “do not condone the false statements made by plaintiff and Smith.” They 
say: 

“It is not clear whether Smith was attempting to assist the parties or to 
involve them in difficulties with the insurance company to which his suggestion 
subsequently gave rise, but perhaps it may be assumed he was only trying to 
help them.” 

[4] It is not to be inferred that co-operation in the policy sense requires 
that the insured should combine with the insurer to present an aggressive or 
sham defense; it does mean, however, “that there shall be a fair and frank 
disclosure of information reasonably demanded by the insurer to enable it to 
determine whether there is a genuine defense.” Coleman vy. New Amsterdam 
Casualty Co., 247 N.Y. 271, 160 N.E. 367, 369, 72 A.L.R. 1443; General Casualty 
Co. v. Kierstead (C.C.A. 8) 67 F.(2d) 523, 525; Ocean Accident & Guarantee 
Corporation v. Lucas (C.C.A. 6) 74 F.(2d) 115, 117, 98 A.L.R. 1461; Buffalo vy. 
United States Fidelity & Guaranty Co. (C.C.A. 10) 84 F.(2d) 883. 

[5] Although sufficiently broad in its terms to include breaches of policy 
provisions generally, it is well-known that the purpose of the Nebraska statute, 
and those of similar import, was to protect against such failure to observe policy 
requirements as obviously, under special circumstrances, could not cause loss to the 
insurer. Among these are commonly found failures to give notice within the 
time prescribed, where the evidence discloses that such failure could result in 
no damage to the insurer, and lapses of this general nature. In cases involving 
an intimate relationship between the parties to the suit, the courts uniformly 
have exercised a close scrutiny to protect against collusion and fraud. 

In Buckner v. Buckner, 207 Wis. 303, 241 N.W. 342, 344, quoting from Amer- 
ican Automobile Insurance Company v. Fidelity & Casualty Co. of New York, 
159 Md. 631, 152 A. 523, the court said: 

“For the purpose of protecting the company against collusion in regard to 
fabricated or unfounded claims, it is necessary that the conditions should exclude 
the possibility of such conduct in connection with any claim of any character.” 

And says further: 

“This is especially true in cases where liability is claimed to exist in favor of 
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one member of a family against another member of the family, the ultimate loss 
to be borne by the insurer.” 

Alertness to prevent collusion between the insured and a friendly claimant is 
stressed in Watkins v. Watkins, 210 Wis. 606, 245 N.W. 695, and Storer v. Ocean 
Accident & Guarantee Corporation, Ltd. (C.C.A.) 80 F.(2d) 470. A Nebraska 
Statute (Comp.St.Supp. 1931, § 39-1129) provides that “the owner or operator of’ 
a motor vehicle shall not be liable for any damages to any passenger: or person 
riding in said motor vehicle as a guest or by invitation and not for hire, unless 
such damage is caused by the driver of said motor vehicle being under the 
influence of intoxicating liquor or because of the gross negligence of the owner 
or operator in the operation of such motor vehicle.” Commenting upon this 
statute, the Supreme Court of Nebraska, in Belik v. Warsocki, 126 Neb. 560, 565, 
253 N.W. 689, 692, observing that great care should be exercis@ by the reviewing 
court in weighing and analyzing the evidence, said: 

“Owing to the degree of negligence necessary, the guest statute presents 
cases somewhat new in character. Almost invariably the occupants of the car 
are either relatives or intimate friends, and consequently friendly to recovery. 
Especially is this true in cases where an insurance company will be the one 
ultimately liable. Oftentimes even the defendant seems willing to stultify himself 
by confessing to wrongdoing that the plaintiff might prevail.” 

The Supreme Court of Nebraska in construing the first clause of section 
44-322 said: 

“The statute was never intended to deprive an insurance company of the 
defense of fraud in the negotiations for the contract of insurance.” Muhlbach 
y. Illinois Bankers’ Life Ass’n, 108 Neb. 146, 153, 187 N.W. 787, 790. 

[6, 7] It would seem equally clear that the Legislature by any part of this 
statute never intended to deprive an insurance company of the defense of fraud 
in any relationship to the contract of insurance. “As a general rule everyone 
who engages in a fraudulent scheme forfeits all right of protection either at law 
or in equity.” 13 R.C.L. § 145, p. 396. Compare Allegretto v. Oregon Automobile 
Ins. Co., 140 Or. 538, 13 P.(2d) 647. In Georgé v. Aétna Casualty & Surety Co., 
121 Neb. 647, 650, 238 N. W. 36, 40, the breach complained of was a failure to give 
immediate notice of accident. The court, after stating that a lack of literal 
compliance with policy provisions is insufficient to avoid liability, where, as in that 
case it does not contribute to the loss, quoted approvingly this significant 
language from Employers’ Liability Assurance Corporation v. Roehm, 99 Ohio 
St. 343, 124 N.E. 223, 7 A.L.R. 182. 


“In the case at bar there is no charge of fraud or claim of bad faith, nor can 
there be any pretense that the delay in giving notice was prejudicial to the 
insurer,” 

Whatever may be the general effect of this section of the Nebraska statutes 
upon breaches of policy contract provisions, we are convinced that it was not 
intended to deprive insurance companies of their defense in cases involving 
fraud and lack of good faith on the part of the insured and those in collusion 
with him. We are confident the Supreme Court of Nebraska will so hold when 
a case presenting that clear issue comes before it. 

It must not be understood that it is intended by this discussion to remove the 
co-cperation provision of the policy entirely from the modifying effect of section 
44-322 of the Nebraska statutes. We hold only that, in the instant case, the 
collusion and fraud shown by the record and challenged by the motion for a 
directed verdict served to vitiate the policy contract and to preclude recovery 
against this appellant. This conclusion involves no challenge to the judgment 
procured in the state court. In the state of that record, in so far as shown here, 
a judgment might well have been recovered against Smith, whose acts conceivably 
enlisted no sympathy from the jurors. But it does not follow, under the situation 
here presented, that a judgment against appellant must result as of course. We 
think the issue of fraud was sufficiently made to appear in the pleadings and 
evidence and urged in the motion for a directed verdict, and that that motion 
should have been sustained. In this view, it is deemed unnecessary to consider 
the remaining specifications of error urged by appellant, except to suggest that 
no error is perceived in the refusal of the court to admit in evidence the deposi- 
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tion of Smith offered as Exhibit 22. It follows that the judgment must be 
reversed and the case remanded for further proceedings not inconsistent with 
the views herein expressed. It is so ordered. 


Stone, Circuit Judge, concurs in the result. 


BUTLER et al. v. EUREKA SECURITY FIRE & MARINE INS. CO. et al. 


Court of Appeals of Tennessee, Eastern Section. March 10, 1937. 
Certiorari Denied by Supreme Court May 22, 1937. 
105 Southwestern Reporter (2d) 523. 
4. THIRD PARTY. 


An automobile liability policy, issued to county and school bus operator, being 
a third party beneficiary contract, and the parties for whose benefit it was made 
being the school children, was valid and child could sue thereon. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 
5. NOTICE. 


County and school bus operators had vested, independent interests in auto- 
mobile liability policy issued to them jointly, and bus operator’s failure to comply 
therewith would not affect county’s rights. 


(For other cases, see Insurance, Dec. Dig, § 311[1].) 
6. NOTICE. 


“Immediate written notice” of accident, claim, or suit, required by automobile 
liability policy, is relative term mecning reasonable notice. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

7. NOTICE. 

In action on automobile policy covering injuries to persons caused by operation 
of school bus, notice of accident to principal of school which injured child attended, 
and to bus operator, was not notice to insured county or school board such as 
would charge them with duty of informing insurer of accident. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

8. CONSTRUCTION. 

Where liability under policy has become fixed by loss within range of respon- 
sibility assumed, courts are reluctant to strictly construe conditions prescribing 
formal requisites for making accrued right available; but, where claim is matured 
by giving of notice, more strict construction is given such conditions. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

9. NOTICE. 

In determining whether owner has given notice of accident within reasonable 
time as required by automobile liability policy, time during which insured did not 
know of accident should not be calculated against him. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

10. NOTICE. 

Insured county’s notice to insurer 30 days after accident on school bus to 
child complied with automobile liability policy requiring “immediate written notice” 
if reasonably possible, where county officials gave notice immediately on learning 
of accident, even though insured school bus operator, and principal of school 
attended by injured child, had prior notice. 

(For other cases, see Insurance, Dec. Dig. § 539|3].) 

11. THIRD PARTY NOTICE. 

As respects automobile liability policy, third party beneficiary may give notice 
required as condition to insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 537.) 

12. NOTICE 

Under automobile liability policy requiring insured to give immediate written 
notice of accident if reasonably possible, where insurer’s identity was withheld 
from beneficiary no notice from beneficiary was necessary. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Appeal from Chancery Court, Hamilton County; J. L. Foust, Chancellor. 
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Suit by Maud Butler, by next friend, against the Eureka Security Fire & 
Marine Insurance Company and another. From a decree for complainant, defend- 
ants appeal, 

Affirmed, and decree entered on appeal bond. 

Whitaker & Whitaker, of Chattanooga, for appellants. 

S. H. Ford, of Chattanooga, for appellee. 

PorTRUM, Judge. 

[1-3] The bill demanded a jury to try the issues, but the jury was waived, 
and prior to the hearing a written agreement was entered into between the parties 
and filed in the cause agreeing to the hearing upon oral testimony, and this agree- 
ment made unnecessary the filing of a motion for a new trial for, under the statute 
(Code, § 9036), the case was heard de novo in this court. Code, § 10563; Wright 
v. Dorman, 155 Tenn. 189, 291 S.W. 1064; Fonville v. Gregory, 162 Tenn. 294, 
36 S.W.(2d) 900. But in such cases there is a strong presumption in favor of 
the appellees that the chancellor’s findings of fact were correct. Broch v. Broch, 
164 Tenn. 219, 47 S.W.(2d) 84; State ex rel. v. Sell, 165 Tenn. 132, 53 S.W.(2d) 
375. Otherwise the practice is the same in the appellate court as in the ordinary 
chancery suits, The court tries the case de novo and is not bound to notice only 
the issues of law and fact raised by the appellant’s assignments of error, for if 
the chancellor’s decree is correct it will not be disturbed even if the chancellor’s 
conclusion upon which it was based is erroneous. Gibson’s Suits in Chancery, § 
1303, and notes. The appellee is satisfied with the decree of the lower court, 
having obtained all the relief prayed, and it is not necessary for him to assign 
error to obtain the advantage of the above stated rule of practice. 

[4] The automobile liability insurance policy here sued upon is what is known 
as a third party-beneficiary contract and the party for whose benefit it was made 
(a school child) is suing by her father as next friend, and in his own right, 
for the benefit contracted. This specie of contract is now well developed and rec- 
ognized by the courts of this country, and the right of the beneficiary to sue is 
in force. Ohio Casualty Insurance Co. v. Beckwith (C.C.A. 5th, 1935) 74 F.(2d) 
75; Michigan Law Review, June, 1936. 

The liability insurance policy issued by the defendant for the period of one 
year took effect on September 7, 1932, and the Hamilton county board of education 
and/or the county judge of Hamilton county and/or A. L. Rankin, superintendent 
of schools in Hamilton county who may be designated as the second part, and/or 
individual bus owners as named in the schedule attached hereto, may be designated 
as third parties for convenience, and the aforesaid official classification and the 
individual classification designated in the policy as names of assured. To this 
policy is attached a rider setting out the names of the officials, and also the bus 
drivers employed by the board of education for the transportation of school chil- 
dren in the county. This schedule is headed “Bus Owners,” giving thereunder 
four names and the names of their automobiles opposite the names, with the bus 
numbers and the owners’ post office addresses. The limit of liability for bodily 
injuries or death is the sum of $5,000 for one person: Said rider further provides 
if the injured person if covered by the policy will voluntarily release any and all 
claims in excess of the limits named in the policy and specify that no advantages 
will be taken of either the corporation (Hamilton county) or the school board, 
etc, that the county agrees not to plead its immunity from suit but to allow 
a once to go down against it not to exceed the limits of liability named in 
the policy. 

The pertinent facts of the accident out of which the cause of action arose 
are briefly stated as follows: On May 12, 1933, Maud Butler, a minor school child 
twelve years, of age, was being transported in a school bus along with other 
children and teachers from the school building to their homes; the bus was 
crowded, and Maud Butler stood up near the door, and in the operation of the 
bus, the door being defective, and for this reason not secure, it was jolted open, 
and Maud Butler was thrown out and sustained serious injuries. Suit was insti- 
tuted in the circuit court by Maud Butler through her father as next friend suing 
in her hehalf and in his behalf for the loss of services and hospital expenses 
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against Hamilton county and A. E. Rogers, the owner dnd operator of the bus 
in question. She obtained a judgment against the county and Rogers jointly for 
the sum of $3,500, and her father a judgment in the sum of $1,000; the case being 
tried before the court without the intervention of a jury. An appeal was prose- 
cuted to the Court of Appeals, where the judgment was affirmed, and by certiorari 
removed to the Supreme Court. The Supreme Court affirmed the judgment as 
to A. E. Rogers, but modified the judgment against the county as follows: “That 
the judgments rendered against Hamilton County in favor of said Maud Butler 
and Berry Butler shall be satisfied only out of such recovery as the said county 
may obtain or as may be obtained in its name on a certain policy of liability 
insurance heretofore issued to the said county and held by it at the time the said 
Maud Butler sustained the injuries * * * .” Rogers v. Butler, 170 Tenn. 125, 
92 S.W.(2d) 414. The insurance company declined to pay this judgment and the 
complainant filed her bill in equity by next friend seeking a recovery upon the 
policy as the third party-beneficiary. The defendant answered the bill relying 
upon two defenses, one of which has been abandoned, leaving as the sole defense 
the want of notice on the part of the assured of the accident within the time 
designated by the policy. 

As stated, the accident occurred on the 12th day of May, which was the last 
day of school, and the driver reported this accident to the principal of the school 
the child was attending. This principal failed to report the accident to the school 
board or to the county judge, and the county officials, who were jointly insured 
with the owner of the bus, had no notice of the accident until suit was instituted 
on June 13, 1933, when notice was given by telephone to the local agent, who 
was authorized under the policy to receive the notice, and blanks were furnished 
and formal proof of accident was filed on the 29th day of June, 1933, making a 
period of forty-six days from the date of the accident to the date of filing proof. 

Upon receipt of notice the company sent its investigating attorney to the 
neighborhood of the accident and he interviewed some of the witnesses. The com- 
pany claims the delay prejudiced its rights, because of its inability to locate all 
of the witnesses and the memory of the witnesses located was not as fresh 
as it would have been had they been located earlier. This was not an accident 
where the physical facts played an important part, the door of the bus was in 
the same condition even at the date of the trial, and its condition was as readily 
determinable then as it would have been had the company had notice the day 
of the accident. The records show that the witnesses were school children and 
teachers, and there was a record on file from which the name of each was deter- 
minable, so if the investigating attorney did not discover the witnesses it was 
because of his lack of diligence. The bus driver personally knew the witnesses 
and he was willing and did co-operate with the insurance company. The hazy 
memory of the witnesses caused by the delay of forty-six days is a weak excuse. 
A witness who sees a bus door jar open and a child fall out is not likely to 
forget in this length of time, and the company was not fearful of its witnesses 
forgetting; it did not push for an immediate trial, and for many months it caviled 
over a right to defend, to the detriment of the county, under a reservation of 
right. 

The policy contains these provisions in reference to notice: 

“Upon the occurrence of any accident, the filing of any claim, or the bringing 
of any suit, covered by Part 1 of this policy, the insured shall give immediate 
written notice to the company, at its home office, Cincinnati, Ohio, or its duly 
authorized representative, specifying in full the details of said accident, the nature 
of said claim, or suit, and in each instance, shall immediately forward all informa- 
tion obtainable at the time, together with any document, summons, process, of 
other papers delivered to or served upon the said insurer. * * * ” 

(The court does not think it necessary here to give this provision a grammat- 
ical construction to say whether three notices are required, or one will suffice.) 

There is an additional provision in reference to notice, reading: 

“Failure to give notice, as required in this section of the policy, shall not 
invalidate any claim made under this policy, if it shall be shown not to have been 
reasonably possible to give such notice as required herein, and that notice was 
given as soon as was reasonably possible.” 
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The county entered into this contract with the express purpose of protecting 
the school children, and others classified in the policy, but especially the school 
children; bids were open and different insurance companies bid upon the business 
knowing the purpose, which was effectuated by riders attached to the policy. 
And the bus owners were allowed to come in and be parties to the contract to 
protect themselves aginst judgments arising out of any accidents, and for this 
protection they paid one-half of the premium. 

[5] The court thinks both the county and the bus owners had a vested interest 
in the contract, independent of the other’s claim, and the neglect of the bus 
owner to comply with the terms of his contract would not affect the contract of 
the county. 

[6, 7] The provision of the contract for “immediate written notice” is a rela- 
tive term and has repeatedly been construed to be reasonable notice. Automobiles, 
Am.Jurisprudence, vol. 5, § 549; Annotations, 76 A.L.R. 53. The county officials 
obtained notice of this accident after the suit was filed and notice was given 
by phone first and later by written proof. It is not insisted that the county delayed 
after the receipt of this notice, but the claim is made that notice to the principal 
of the school the child attended was notice to the county. Nothing appears in 
the record which indicates that the contract of the teacher with the school board 
casts the duty upon him to give notice of accidents occurring with buses driven 
by an owner under the contract with the school board. The status of a school 
teacher in relation to the school board is not that of master and servant, and 
notice to him is not notice to the county or the school board; it not appearing to 
be his duty to give the notice. 


Notice to the bus owner was not notice to the county or the school board, 
the relationship between these are not shown to be that of master and servant, 
but from the provisions of the policy and the fact that he had a contract created 
the presumption that he bore the relationship of an independent contractor. 

[8] This policy contains no forfeiture clause, and in construing conditions 
when the liability has become fixed by law a liberal construction has been adopted 
by the courts of this state. , 


“When liability has become fixed by loss [law] within range of responsibility 
assumed in insurance contract, courts are reluctant to deprive assured of benefit 
of liability by any narrow or technical construction of conditions and stipulations 
prescribing formal requisite for making accrued right available.” Smithart v. 
John Hancock Mutual Life Insurance Co., 167 Tenn. 513, 71 S.W.(2d) 1059; 
Continental Fire Insurance Co. v. Whitaker & Dillard, 112 Tenn. 151, 166, 79 
S.W. 119, 64 L.R.A. 451, 105 Am.St.Rep. 916. But where the claim is matured by 
the giving of the notice, then a more strict construction is given to the provision. 
Pacific Mutual Life Insurance Co. v. Hobbs, 168 Tenn. 690, 80 S.W.(2d) 662. 

19, 10] In construing what is a reasonable time, it has been held that trivial 
accidents excuse the notice notwithstanding serious results follow the accident 
until the owner is aware of the seriousness of the injury. Automobiles, Am. 
Jurisprudence, vol. 5, § 548. Trivial accidents stand upon the same footing as 
lack of knowledge of accidents on the part of the owner and the period when 
the owner did not know of the accident should not be calculated against him in 
ascertaining a period which is a reasonable time. The court concurs in the holding 
of the chancellor that the county gave notice within a reasonable time after its 
responsible officials learned of the accident. 

The court further holds under the second provisions of the contract above 
quoted that it is “shown not to have been reasonably possible to give such notice 
as required herein, and that notice was given as soon as was reasonably possible” 
on the part of the county. 


[11, 12] The court is further of the opinion that under the facts of this case 
no notice was required for the third party-beneficiary to maintain this action. 
When a contract is made for the benefit ef another person that person can give 
the notice required by the contract, and the proof clearly establishes that the 
third party-beneficiary attempted to give the notice as soon as it was possible, 
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but the identity of the insurer was withheld from him and his counsel. The 
attorney went so far as to make another insurance company a party to the suit, 
but it not having issued the policy the attoney was compelled to dismiss it. 

“* * * As regards the right against the insurer of an injured person under 
a statutory or policy provision giving to him the right of action upon the policy, 
the then giving of notice of the accident sufficiently complies with the condition 
in the policy requiring the assured to give notice of the accident.” Automobiles, 
Am.Jurisprudence, vol. 5, § 550. 

“Where the insured fails to give notice of an accident, as required by the 
policy, the question sometimes comes up whether notice given by anyone else suffices 
to save rights arising under the policy. Under this question the rule has been 
laid down, analogous to the rule prevailing in fire and life insurance cases, that 
a compliance by a beneficiary of the policy covering liability for automobile acci- 
dents, and the real party in interest, with the condition of the policy as to prompt 
notice and information, will enable him to maintain an action on the policy, 
notwithstanding the failure of the insured to act.” Blashfield, Encyclopedia of 
Automobile Law and Practice (Permanent Ed.) § 4033. 

If the policy provides, as this one does, that the insured is excused from 
giving notice if it be reasonably impossible to do so, then the beneficiary ‘would 
likewise be excused, and to withhold the name of the insurer from the beneficiary 
renders it reasonably impossible for him to give the notice. 

The beneficiary here was excused under the terms of the policy from giving 
notice where it was reasonably impossible, and it becomes unnecessary to deter- 
mine that minor school children under like policies are required to give any 
notice to maintain their suits. 

“However, while persons other than the insured are permitted under some 
statutes and policies to give the requisite notice with substantial like effect as if 
it were given by the insured, so that the person injured may give it, such a person 
is not ordinarily under an obligation to give notice, and, absence in the provision 
in the policy requiring it, is not cut off from recovery by failure to do so.” 
Blashfield, Encyclopedia of Automobile Law and Practice (Permanent Ed.) § 
4033; Smith v. California Highway Indemnity Exchange, 218 Cal. 325, 23 P.(2d) 
274. 

“Where a policy is for the benefit of a third person who suffers loss, dam- 
age, or injury, as described in the policy, the failure of insured to give the 
notice of accident and of the pendency of an action against the insured by the 
injured person as provided for by the policy does not prevent such injured person 
from bringing an action on the policy.” Liability Insurance, 36 C.J. § 76, p. 1101; 
Gillard v. Manufacturers’ Insurance Co., 93 N.J.Law, 215, 107 A. 446. 

There is no error in the decree of the lower court, and it is affirmed; decree 
will be entered here against the appellant and the sureties on its appeal bond 
for the judgment, interest, and cost, together with the cost of the appeal. 

Ailor, and McAmis, JJ., concur. 


UNITED STATES FIDELITY & GUARANTY CO. v. PIERSON. No. 10817. 
Circuit Court of Appeals, Eighth Circuit. April 24, 1937. 


89 Federal Reporter (2d) 602. 

2. CO-OPERATION. ; 

In iniueed perty’s action against liability insurer, defended on erovnd of 
insured’s feilere to co-operate with insurer, evidence to su~port the defense /e/d 
incuffitert to rmecke question for jury. 

(Por other caves, sce Insurance, Dec. Dig. § 668[4].) 
3. CO-OPERATION. : 

Under liability policy requiring insured to co-operate with insurer, insured’s 
refusel to sign ;flidavit for change of venue, statine that fair and impartial trial 
could not be had, was not a failure to co-operate where insured believed the atfi- 
davit to be false. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 
4. CO-OPERATION. 


Where insured charged with failure to co-operate with liability insurer in 
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defense of action against him refused to sign affidavit for change of venue after 
one trial had been had on ground that fair and impartial trial could not be had, 
stating as reason for his refusal that he could not truthfully sign it, his statement 
that the first trial was unfair was no evidence that he believed a second trial would 
be unfair. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

5. CO-OPERATION. 

Continuance of friendly relations between insured, person injured by his auto- 
mobile, and their families did not constitute failure to co-operate with liability 
insurer as required by policy, where he furnished full information and did noth- 
ing to prevent fair trial. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

6. CO-OPERATION. 

In action by injured person against liability insurer, defended on ground that 
insured failed to co-operate with insurer, evidence equally consistent with hypothe- 
sis that he did not co-operate and with hypothesis that he did co-operate, supported 
neither hypothesis. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the District Court of the United States for the Western District 
of Arkansas; Heartsill Ragon, Judge. 

Action by Mrs. Arch Pierson against the United States Fidelity & Guaranty 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

See, also, Shrigley v. Pierson, 191 Ark. 224, 85 S.W.(2d) 727. 

Jesse Reynolds, of Clarksville, Ark., for appellant. 

R. W. Robins, of Conway, Ark. (George O. Patterson, Sr., and George O. 
Patterson, Jr., both of Clarksville, Ark., on the brief), for appellee. 

Before Sanborn and Thomas, Circuit Judges, and Munger, District Judge. 

SANBORN, Circuit Judge. 

Mrs. Arch Pierson, as plaintiff, brought this action against the United States 
Fidelity & Guaranty Company, as defendant, to recover upon a policy of insur- 
ance issued by it to Guy Shrigley, insuring him against the liability imposed upon 
him by law for damages arising out of bodily injuries sustained by any person, 
caused by the ownership, maintenance, or use of the assured’s Dodge sedan auto- 
mobile. From a judgment for plaintiff, entered upon a directed verdict, this 
appeal is taken. 

The substance of Mrs. Pierson’s complaint is that she was injured in the 
assured’s automobile at a time when the policy in suit was in force; that she sued 
the assured in the circuit court of Johnson county, Ark., to recover for her injur- 
ies, and obtained a $5,000 judgment against him; that the defendant had defended 
the suit on behalf of the assured; and that an execution, issued upon the judg- 
ment, was yseturned unsatisfied because of the assured’s insolvency, which gave 
her the right, under the terms of the policy, to proceed against the defendant. 

The defense upon which the defendant relied is stated as follows in its answer: 

_ “The defendant further states that Guy Shrigley, insured, did not cooperate 
with this defendant; that he did not act in good faith; that he went into collusion 
with the plaintiff for the purpose of recovering judgment against this defendant, 
and by collusion and fraudulence assisted in obtaining and procuring a judgment 
in the Johnson Circuit Court against the insured, Guy Shrigley, in the following 
respects: that the assured, Guy Shrigley, went with L. H. Pierson, husband of 
the plaintiff who was acting as agent of the plaintiff, to obtain and contract with 
aitorneys for the prosecution of this suit, and discusses this matter fully and 
freely in the presence of said attorneys and in the presence of Guy Shrigley and 
L. H. Pierson, husband of the plaintiff acting as her agent. And that at the time 
they consulted said attorney, that said L. H. Pierson in the presence and hearing 
of Guy Shrigley, the assured, advised said attorney that the accident was caused 
by a blow out of a tire. That after discussing said case that said attorney advised 
said L. H. Pierson, acting for himself and as agent for plaintiff, that the facts 
stated to him would not constitute a cause of action. That the said Guy Shrigley 
Was at the time acting in bad faith with this defendant, fraudulently and in collu- 
sion with the plaintiff, for the purpose of procuring a judgment against the said 
Guy Shrigley. 
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“That from and after the date alleged in the plaintiff’s complaint that the 
assured, Guy Shrigley, has been in constant association and company with the 
plaintiff and her husband. And that his conduct and demeanor before and during 
the trial was such that some members of the jury who tried the case urged the 
jurors that Guy Shrigley, the assured, wanted plaintiff to recover judgment. 

“That the assured, Guy Shrigley, went with L. H. Pierson, the husband of 
the plaintiff, to the city of Fort Smith to contact witnesses before the trial. That 
on the day before the trial in the Johnson Circuit Court that the assured, Guy 
Shrigley, went with L. H. Pierson to the city of Fort Smith to bring a witness 
for the plaintiff to testify in behalf of the plaintiff and against the defendant, and 
that they brought said witness to Clarksville and said witness testified for the 
plaintiff. That on returning they stopped at the home of the plaintiff and remained 
there a long period of time. That he made other trips with the said L. H. Pier- 
son to contact witnesses for the plaintiff. 

“The defendant states that the case was first tried in the Johnson Circuit 
Court on the 27th day of November, 1933, which trial resulted in judgment in 
favor of the plaintiff in the sum of $10,895.00. That said case was appealed to 
the Supreme Court of Arkansas [Shrigley v. Pierson, 189 Ark. 386, 72 S.W.(2d) 
541] by the defendant and reversed for new trial. That when the case was set for 
trial at another date that the defendant asked and requested the said Guy Shrig- 
ley to execute an affidavit for change of venue. That the plaintiff's sister was the 
county treasurer of Johnson County, and her husband was treasurer elect. That a 
judgment had been returned against him in the sum of $10,895.00, and, therefore 
urged that he execute affidavit for change of venue to some other county in the 
district, and that he refused to do so. 

“The defendant states that the assured, Guy Shrigley, was notified by the 
defendant in this cause that it was proceeding with the defense subject to the 
right to deny liability if it should develop that he had failed and refused to 
cooperate with this defendant; and that all these matters herein alleged were 
unknown to the plaintiff at the time of the trial of this cause in the Johnson Cir- 
cuit Court. And on account of the failure and refusal of the said Guy Shrigley 
to cooperate with the defendant, and because of his lack of good faith and 
fraudulent collusion with the plaintiff, for the purpose of procuring a judgment, 
that the plaintiff is not entitled to recover a judgment against the defendant, and 
that this cause should be dismissed.” 

The plaintiff moved to strike from the answer the following: “And that his 
conduct and demeanor before and during the trial was such that some members 
of the jury who tried the case urged the jurors that Guy Shrigley, the assured, 
wanted plaintiff to recover judgment.” The court struck out this allegation, and 
the defendant took an exception. 

Upon the trial, the plaintiff proved what she had alleged in her complaint. 

The evidence of the defendant established that the policy in suit contained the 
following provision: “The Assured shall cooperate with the Company and upon 
the Company’s request, shall assist in effecting settlement, securing evidence, and 
the attendance of witnesses. * * * ” Other evidence introduced by the defendant 
tended to prove: That the assured and his wife were friends of the plaintiff and 
her husband both before and after the accident in which plaintiff was injured, 
and that the accident and the suit of the plaintiff against the assured did not dis- 
turb the friendly relations which had previously existed between the parties. 
That Mr. Pierson, plaintiff's husband, and the assured, on some date not disclosed, 
were at the office of Mr. Partain, a lawyer, where the accident was discussed, 
although the record fails to show what was said. That the assured was, or was 
probably, in a car which conveyed a witness to the trial of the case of the plaintiff 
against the assured, although the evidence does not show on whose behalf the wit- 
ness testified or what his testimony was. That the assured and his wife were at the 
Pierson home at or about the time of the trial of the case in the state court. That 
after the first trial of plaintiff’s case against the assured—which resulted in a large 
verdict in her favor, which was set aside on appeal—and before the case was tried a 
second time, the defendant requested the assured to make an affidavit for a change 
of venue, which affidavit required him to swear that he believed that he could not 
obtain a fair and impartial trial in Johnson county on account of the undue influence 
of his adversary or of the undue prejudice against him or his defense in that county. 
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That the assured stated to defendant’s agent that he did not regard the first trial 
as fair, but that, before deciding whether to make the affidavit, he wished to con- 
sult an attorney whom he declined to name. That he did not make the affidavit; 
and notified defendant as follows: “I do not feel that I can truthfully sign this 
affidavit.” 

The assured was called by defendant as its witness, and upon cross-exam- 
ination testified that he did not believe that he could not obtain a fair trial of the 
plaintiff's suit against him in Johnson county; that he consulted Mr. Partain about 
the affidavit for change of venue and was advised that if he did not believe it to 
be true, his failure to sign it would not constitute a failure to co-operate with the 
defendant. 

At the close of the evidence, the court directed a verdict for plaintiff on the 
ground that there was no issue of fact for the jury’s determination. The defend- 
ant took an exception. 

Two questions are presented: 

(1) Did the court err in striking part of the answer? 

(2) Was it error to direct a verdict for plaintiff? 

[1] The portion of the answer stricken was one of two things, an allegation 
of wholly impertinent matter or an allegation of evidentiary matter. We shall 
assume that the conduct and demeanor of the assured before the state court jury 
which heard the plaintiff's case against him might be some evidence of collusion 
or lack of co-operation on the part of the assured. (Unless his conduct and 
demeanor was such evidence, the allegation was entirely irrelevant, since the policy 
contained no provision with reference to the conduct and demeanor of the assured 
at the trial.) But it was improper to plead that the assured’s conduct and demeanor 
was such as caused the talk among the jurors and indicated lack of co-operation, 
since “for the purposes of pleading, the ultimate fact to be proven need only be 
stated. The circumstances which tend to prove the ultimate fact can be used for 
the purposes of evidence, but they have no place in the pleadings.” McAllister v. 
Kuhn, 96 U.S. 87, 89, 24 L.Ed. 615. See, also, Mitchell Woodbury Corporation v. 
Albert Pick Barth Co. (C.C.A.1) 41 F.(2d) 148, 150; Dunkel Oil Corporation v. 
Independent Oil & Gas Co. (C.C.A.7) 70 F.(2d) 967, 968; Self v. Sinclair Refin- 
ing Co. (C.C.A.5) 69 F.(2d) 948. The ultimate fact to be proven by the defend- 
ant in this case was that the assured failed to co-operate as required by his policy 
and as alleged in the answer. Any facts or circumstances tending to prove that 
ultimate fact were admissible in evidence without being pleaded. The defend- 
ant’s answer stated just as good a defense after the allegation in question was 
stricken as before. 

(2-5] The court did not err in directing a verdict for plaintiff. No other 
course was open. The assured’s refusal to sign an affidavit which the evidence 
showed he believed to be false did not constitute a failure to co-operate with 
defendant. His statement that the first trial was unfair was no evidence that he 
believed a second trial would be unfair. The co-operation clause did not compel 
him to become hostile to the plaintiff or her husband. Apparently neither the 
assured nor Mr. Pierson was in the car at the time of the happening of the acci- 
dent. The report of the accident shows that the occupants of the car were their 
wives. The evidence doés not indicate that the plaintiff claimed that the assured 
or his wife had intentionally injured her. For all that the record in this case dis- 
closes, the facts in the plaintiff’s suit against the assured, except as to the amount 
of damages, may have been undisputed, and the sole issue (except damages) may 
have been one of law. ‘The continuance of the friendly relations between the 
assured and the plaintiff and her husband, under the circumstances, is not sub- 
stantial evidence of lack of co-operation. There is no claim that the assured failed 
to furnish the defendant with full information as to the accident, that he sup- 
pressed evidence, that he tampered with witnesses, or that he did anything to 
prevent a fair trial of the plaintiff's case against him. 

[6] The defendant contends that the conduct of the assured, as disclosed by 
the evidence, is consistent with the hypothesis that he failed to co-operate, and 
that the jury should have been permitted to say whether he co-operated or not. 
Evidence which is equally consistent with the hypothesis that he did not co-operate 
and with the hypothesis that he did co-operate tends to- support neither hypothesis. 
Svenson v. Mutual Life Ins. Co. (C.C.A.8) 87 F.(2d) 441, 443, and cases cited 
therein. Under the evidence here, a finding by the jury that the assured failed 
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to co-operate would have been based upon speculation and conjecture and could 
not have been sustained. 
The judgment is affirmed. 


EMERY et al. v. PACIFIC EMPLOYERS INS. CO. L. A. 16049. 
Supreme Court of California. April 30, 1937. 
67 Pacific Reporter (2d) 1046. 
1. INSURANCE. 

Under statute and automobile liability policy providing that injured person 
who secured judgment against insured might bring action against insurer on 
policy “subject to its terms and limitations,” if policy were void or voidable as to 
insured, injured persons who had secured judgment could not recover thereon 
(St.1919, p. 776). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

12. WARRANTY. 

Breach of warranty in its inception prevents policy from attaching to risk 
(Civ.Code § 2612). 

(For other cases, see Insurance, Dec. Dig. § 268.) 

13. CANCELLATION. 


Under provision of automobile liability policy that insured may request 
cancellation at any time, and that insurer may cancel by giving five days’ notice, 
effective termination of insurance does not depend on return of policy to insurer. 

(For other cases, see Insurance, Dec. Dig. § 231.) 

14. CANCELLATION. 

Cancellation of automobile liability policy at request of insured or by mutual 
consent would not constitute breach of warranty to subsequent insurer that no 
insurer had declined, canceled, or refused to continue automobile insurance. 

(For other ‘cases, see Insurance, Dec. Dig. § 286.) 

15. CANCELLATION. 

As respects whether insured falsely warranted in application for automobile 
liability policy that no insurer had declined, canceled, or refused to continue 
automobile insurance, if insurer clearly and unequivocally indicates unwillingness 
to continue upon risk, there is a “refusal” by insurer, within meaning of such 
warranty, even where insurer requests that insured return policy for cancellation 
and insured complies. 

(For other cases, see Insurance, Dec. Dig. § 286.) 

16. CANCELLATION. 

Evidence that automobile liability insurer wrote to insured’s broker to obtain 
cancellation of policy on desire of insured to cancel policy because of unsuccess- 
ful negotiations to extend policy retroactively, and that such letter concluded, 
“Let us have your advice,” held to show cancellation by mutual consent which 
did not make insured’s warranty to subsequent insurer that no insurer had 
declined, canceled, or refused to continue automobile insurance false so as to 
make subsequent policy void. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

17. AGENCY. 

Agent of insured to procure insurance is not agent for cancellation, and 
notice of cancellation to such agent is not notice to insured, but agent may 
actually communicate notice to insured. 


(For other cases, see Insurance, Dec. Dig. § 229[3].) 
18. CANCELLATION. 


In action on automobile liability policy by parties injured by insured, rejecting 
as evidence letters of another insurer to insured’s broker showing that such other 
insurer desired to cancel policy because of high loss ratio, which was offered to 
show falsity of warranty that no insurer had previously canceled automobile 
insurance, held error, especially under evidence showing that broker was insured’s 
agent for cancellation as well as for procuring insurance. 


(For other cases, see Insurance, Dec. Dig. § 655[3].) 
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In Bank. 

a from Superior Court, Los Angeles County; Lewis Howell Smith, 
Judge. 

Action by Edna Pearl Emery and another against the Pacific Employers 
Insurance Company. From a judgment for plaintiffs upon a directed verdict, 
defendant appeals. 

Reversed. 

For prior opinion, see 59 P.(2d) 598. 

Kenneth J. Murphy and Ralph E. Lewis, both of Los Angeles (F. Britton 
McConnell, of Los Angeles, of counsel), for appellant. 

Charles H. Goebel, of Los Angeles, Bronson, Bronson & Slaven, of San 
Francisco, and C. F. Jorz and Albert J. Morrissey, both of Los Angeles, amici 
curie. 

Jules C. Goldstone, Paul J. Ziegler and William Berger, all of Los Angeles, 
for respondents. 

SEAWELL, Justice. 

Plaintiffs Edna Earl Emery and Lillian M. Beal recovered judgment in the 
sums of $1,100 and $4,200, respectively, against James Bronis for personal injuries 
received when the automobile in which they were riding was struck by an auto- 
mobile owned and driven by Bronis. The judgment being unpaid, they brought 
this action against defendant Pacific Employers Insurance Company upon a 
policy of automobile liability insurance issued by it to Bronis. From a judgment 
for plaintiffs upon a directed verdict defendant prosecutes this appeal. 

{1] The contention of the defendant insurance company is that the policy is 
void by reason of false representations contained in the application for insurance 
and false warranties of the insured in the policy. By statutory provision and 
similar terms of the policy the right of the injured person who has secured 
judgment against the insured is to bring an action against the insurer “on the 
policy and subject to its terms and limitations.” Hence if the policy is void or 
voidable as to Bronis, plaintiffs cannot recover thereon. Stats.1919, chap. 367, 
p. 776; Purefoy v. Pacific Auto. Indem. Exch., 5 Cal.(2d) 81, 53 P.(2d) 155; 
Hynding v. Home Acc. Ins. Co., 214 Cal. 743, 7 P.(2d) 999, 85 A.L.R. 13; General 
Acc., etc., Corp. v. Industrial Acc. Comm., 196 Cal. 179, 190, 237 P. 33; Sears v. 
IIfnois Indemnity Co., 121 Cal.App. 211, 9 P.(2d) 245. 

[2] Upon oral argument in this court defendant urged for the first time that 
as the demand of plaintiff Edna Earl Emery was for less than $2,000 the superior 
court of Los Angeles county did not have jurisdiction thereof, but jurisdiction 
was in the municipal court. Section 89, Code Civ. Proc. (as amended by St.1933, 
p. 1811); section 29, Municipal Court Act, 2, Deering’s Gen.Laws, p. 2925, Act 
5238. The question of jurisdiction may be raised for the first time on appeal, 
since the parties cannot by their consent confer jurisdiction. Section 434, Code 
Civ.Proc.; Norager v. Mountain States Life Ins. Co., 10 Cal.App.(2d) 188, 51 
P.(2d) 443; Adolph M. Schwartz, Inc. v. Burnett Pharmacy, 112 Cal.App. (Supp.) 
781, 784, 295 P. 508; Maguire v. Cunningham, 64 Cal.App. 536, 540, 222 P. 838. 


[3] The action against James Bronis wherein plaintiffs recovered the judg- 
ment$ which are the basis of the instant action was a single action. Since the 
1927 amendment of section 378, Code of Civil Procedure (St.1927, p. 631), persons 
who have sustained personal injuries in the same accident may bring a single 
action. Colla v. Carmichael U-Drive Autos, Inc., 111 Cal.App. (Supp.) 784, 294 
P. 378; Peters v. Bigelow, 137 Cal.App. 135, 30 P.(2d) 450. A single action against 
the defendant’s insurer, as in the case herein, is also authorized under said section. 
But the judgments recovered by the several plaintiffs in the single action against 
the negligent defendant, and in the subsequent action against his insurer, are 
several judgments. Each plaintiff recovers upon his separate cause of action. 
No planitiff has any interest in the sum awarded to another plaintiff. 

4-6] It is the law that where the joinable claims of several plaintiffs are 
each below the jurisdictional minimum of the superior court, action therein must 
be brought in the lower court, notwithstanding the aggregate of the claims is 
above said jurisdiction minimum. Colla v. Carmichael U-Drive Autos, Inc., supra; 
Winrod vy. Wolters, 141 Cal. 399, 74 P. 1037; Miller v. Carlisle, 127 Cal. 327, 59 
P. 785. It is likewise held that where a single plaintiff has properly joinable 
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causes of action against several defendants, the claim against each being for an 
amount within the jurisdiction of the lower court, action must be brought in said 
lower court, notwithstanding the total amount sued for is within the jurisdiction 
of the superior court. Heavilin v. Westchester Fire Ins. Co., 12 Cal.App.(2d) 695, 
56 P.(2d) 252; Myers v. Sierra Valley, etc., Ass’n, 122 Cal. 669, 672, 55 P. 689. 
But where a single plaintiff has several small claims against a defendant, it is the 
total sum sued for which is the test of jurisdiction, and this is the rule notwith- 
standing some of the claims have been assigned to plaintiff for collection only. 
Hammell v. Superior Court, 217 Cal. 5, 17 P.(2d) 101, citing cases; Trinidad 
Bean & Elevator Co. v. Superior Court, 128 Cal.App. 355, 17 P.(2d) 153. 

The question in the instant case is as to the rule where the cause of action of 
one plaintiff against the single defendant is for an amount below the jurisdiction 
of the superior court, and that of the other plaintiff for an amount within such 
jurisdiction. Has the superior court jurisdiction of both claims by virtue of the 
fact that they are otherwise joinable and one of the claims is for an amount 
within the jurisdiction of the superior court? In such a case as the instant one 
it would be highly desirable to permit the single action in the superior court 
rather than to require separate actions for the trial of identical issues. 


[7, 8] It has been held that where a plaintiff brings an action in the superior 
court a counterclaim or cross-complaint may be asserted for an amount within the 
jurisdiction of an inferior court. Todhunter v. Smith, 219 Cal. 690, 28 P.(2d) 916; 
Sullivan v. California Realty Co., 142 Cal. 201, 75 P. 767; Gregory v. Diggs, 113 
Cal. 196, 45 P. 261; Kling v. Kimball Pump Co., 138 Cal.App. 470, 32 P.(24) 659. 
In the recent case of Brix v. People’s Mutual Life Ins. Co., 2 Cal.(2d) 446; 41 
P.(2d) 537, where the case stated in the complaint was not within the jurisdiction 
of the superior court, but the defendant set up a cross-complaint sounding in 


equity and hence within the jurisdiction of the superior court, it was held that 
said court had jurisdiction of both causes of action. Note, 24 Cal.LawRev. 339. 
We also held in two recent cases that a single action in the superior court could 
be prosecuted against a real estate broker for $5,000 and against the surety on 
his statutory real estate broker’s bond for the penal sum of the! bond in the 
amount of $1,000, which amount was within the jurisdictional limit of the 
municipal court, although it is not required that they be sued in a single action. 
Kane v. Mendenhall, 5 Cal.(2d) 749, 56 P.(2d) 498; Kaufman v. Pacific Indem. 
Co., 5 Cal.(2d) 761, 56 P.(2d) 504. But in a line of decisions involving suits 
against stockholders upon their proportionate stockholders’ liability under section 
322, Civil Code, as it stood prior ta 1931, providing for a joint or several action 
against such stockholders, it was held that claims against stockholders for less 
than $300 each were required to be prosecuted'in the justice’s court and could 
not be joined with larger claims against other stockholders in a superior court 
action. Derby v. Stevens, 64 Cal. 287, 30 P. 820; Myers v. Sierra Valley, etc, 
Ass’n, supra; Hyman v. Coleman, 82 Cal. 650, 23 P. 62, 16 Am.St.Rep. 178; 
Johnson v. Hinkel, 29 Cal.App. 78, 154 P. 487. 


[9] In the counterclaim and cross-complaint cases the demand of the defend- 
ant for a lesser amount is a separate cause of action, although arising out of the 
same transaction, no less than are the separate demands of the two plaintiffs in 
the instant action. Yet it is held that the superior court has jurisdiction of a 
claim helow its usual jurisdictional limit in such cases, It is true that in these 
cases the cross-demands are between the same parties. But the defendant is 
allowed recovery upon claims arising out of the transaction on which the com- 
plaint is based even though the plaintiff is denied recovery and there is no 


offsetting of one recovery against the other. Sullivan v. California Realty Co., 
supra; Moore v. Groftholdt, 10 Cal.App. 714, 103 P. 149; Kling v. Kimball Pump 


Co., Inc., supra. ie 
{10] It has been said in one of the cross-complaint cases that the plaintiff 


should not be able to object to defendant’s asserting his small demand in the 
superior court because the plaintiff has himself brought the defendant into that 
‘court. Sullivan v. California Realty Co., supra. But this is not a decisivé 
distinction between said cases and the instant case, for where jurisdiction is 
involved it is the rule that the acts of consent of the parties cannot enlarge 
the power of the court. 
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[11] It may also be argued that the case of a single action against a real 
estate broker and his surety on the separate causes of action against them is 
distinguishable from the instant case in that there is really but one debt due to 
the plaintiff. Payments by either broker or surety would reduce such single debt. 
In the instant case neither plaintiff will have any interest in any sum recovered 
by the other. However, if by reason of the presence of the larger claim the 
jurisdiction of the superior court attaches to the smaller demand in the counter- 
claim, cross-complaint and surety cases, we are of the view that it properly may 
be held to attach to the smaller claim against the defendant Edna Earl Emery 
herein, which is joinable with the claim of plaintiff Lillian M. Beal for $4,200. 
The two joinable causes of action together constitute the “case” within the 
meaning of the jurisdictional provisions, and if the total demand of one of said 
plaintiffs against the defendant is beyond the jurisdiction of the municipal court, 
the superior court has jurisdiction of said “case,” including both causes of action. 
The term “case” is not synonymous with “cause of action.” Hammell v. Superior 
Court, supra. 

In Scott v. Allen, 4 Cal.App.(2d) 621, 41 P.(2d) 371, the District Court of 
Appeal reached a decision in line with our conclusion herein. Both plaintiffs 
therein sued in the superior court of Los Angeles county for the return of the 
purchase price of units in an oil venture purchased from defendants. One 
plaintiff sued for $6,000, the other for $1,000. The judgment awarded them for 
said amounts in the single action in the superior court was affirmed. It is not, 
however, required that the plaintiffs join in prosecuting a single action in the 
superior court. 

[12] We shall now consider the contention of defendant that the policy upon 
which this action is based is void because of a false representation in the appli- 
cation therefor and a false warranty in the policy. Strother & Strother, insurance 
brokers, had acted as Bronis’ agent in procuring automobile liability insurance 
for him from the time he came to California in 1930. The printed form of 
application for the insurance policy upon which the action herein was brought 
was filled in and.signed by Strother & Strother. Opposite the question “Has 
this risk been cancelled or rejected by any Company, if so why,” the written 
answer was, “No.” Included in the warranties in the body of the policy as issued 
was the following: “No company has declined, cancelled nor refused to continue 
automobile insurance, except as follows: No exceptions.” It was provided in the 
policy that the assured, by acceptance of the policy, made the warranties therein 
contained. A breach of warranty where it is brokerf in its inception prevents 
the policy from attaching to the risk. Section 2612, Civ.Code, now section 449, 


Insurance Code (St.1935, p. 508), Craig v. U. S. Fid. & Guar. Co., 11 Cal.App.(2d) 
644, 54 P.(2d) 486; Gilmore v. Eureka Casualty Co., 123 Cal.App, 20, 10 P.(2d) 
810; Bennett v. Northwestern Nat. Ins. Co., 84 Cal.App. 130, 257 P. 586. 


The trial court directed a verdict for plaintiff on the ground that defendant 
insurance company had failed to establish that any prior policies had been 
canceled by the insurer. Defendant contends that there was evidence from which 
the jury could have found prior cancellations, and further, that the court 
improperly excluded evidence upon which it relied to prove prior cancellations 
based on the bad accident record of Bronis. 

The policy herein was issued on September 12, 1933. The accident in which 
plaintiffs were involved took place on September’ 30, 1933. On October 4, 1933, 
defendant insurer mailed to Bronis a letter declaring the policy void as of its 
date of issue by reason of falsity of the above representation and warranty. On 
the same date it returned to Strother & Strother their check for the premium on 
Bronis’ policy. The insurance company thereafter refused to defend the action 
brought by plaintiffs herein against Bronis. 


_ Defendant contends that the evidence shows prior cancellations of automo- 
bile liability insurance issued to Bronis by the American Surety Company, the 
Pacific Indemnity Company, and Norwich Union Indemnity Company. 


[13, 14] Policies of automobile liability insurance commonly provide that the 
insured may request a cancellation at any time, and that the company may cancel 
at any time by giving the insured five days’ notice of cancellation. Under such 
a provision an effective termination of the insurance does not depend on. the 
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return of the policy to the company. Richards, Law of Insurance (4th Ed.), p. 
446, § 269. A prior cancellation at the request of the insured or by mutual 
consent, as for instance, upon the sale of the car by the insured, would not con+ 
stitute a breach of the warranty that “no company had declined, cancelled or 
refused to continue automobile insurance.” Rabin vy. Central Business Men’s 
Ass’n, 116 Kan. 280, 226 P. 764, 38 A.L.R. 26, note page 30, citing cases; American 
Fidelity Co. v. Ginsburg Sons’ Co., 187 Mich. 264, 276, 153 N.W. 709. 

[15] But it does not follow that wherever the policy has been returned to 
the company, there must be held to be a cancellation by mutual consent or at the 
request of the insured. If the insurer clearly and unequivocally indicates its 
unwillingness to continue upon the risk, there is a refusal by the company within 
the meaning of the warranty provision, notwithstanding the insurer requests 
that the insured return the policy for cancellation, with which request he com- 
plies. Wells v. Great Eastern Casualty Co., 40 R.I. 222, 100 A. 395. 

[16] As to the policy issued by the American Surety Company on June 12, 
1933, we are of the view that thd evidence shows only a cancellation by mutual 
consent. The letter written by the insurance company to Strother & Strother, 
brokers for Bronis, upon which appellant relies to establish a cancellation by the 
company, itself suggests a desire on the part of the insured, Bronis, to cancel 
because of unsuccessful negotiations to extend the policy retroactively to protect 
Bronis as to a slight accident he had been involved in in Mexico. Said letter 
concludes: “Let us have your advices.” 

Appellant insurance company contends that there was evidence from which 
the jury could have found a cancellation of a policy issued on September 8, 1931, 
by the Pacific Indemnity Company. It appears from the record that said policy 
was canceled in the sense that it did not run its full course, but was delivered 
up to the company, and by it destroyed as an effective policy. The court exclued 
certain instruments upon which defendant relied to establish that this cancellation 
was “by the company,” but they appear in the record as exhibits B and G, marked 
for identification. Exhibit G is a letter written on February 9, 1932, by L. Clyde 
Paine, supervisor of underwriting of the casualty and automobile department of 
Swett and Crawford, insurance underwriters for the Pacific Indemnity Company, 
to Strother and Strother. Irvin P. Strother testified that he received said letter 
in due course of mail. The body of the letter is as follows: “Effective September 
8, 1931, we issued the above policy for your account. Since that time there have 
been four accidents reported resulting in five claims and a loss ratio up to the 
present time of over 700%. We do not feel that we can profitably remain upon 
this risk and would appreciate it if you would secure the policy and return it to 
this office for cancellation. We trust that we may have your immediate cooperation 
. _ in order that the cancellation may become effective not later than February 

t hag 
Exhibit B for identification is as follows: 
“Los Angeles, California 
“February 16th, 1932 
“To James Bronis, 
“1154 NorthWestern Avenue, 
“Hollywood, California. 

“You are hereby notified that Policy Number 9 AU - 121061 issued to you & 
et al, is cancelled from and after the 22nd day of February, 1932, at 12:00 M. 
standard time for the reason Company’s Election. 


“Pacific Indemnity Company 

“By J. T. Moore, Authorized Agent. 
“MB” 

The court excluded exhibit G for identification for the reason it was of the 
view that it had not been shown that Strother & Strother were agents of Bronis 
to receive a notice of cancellation, and for the further reason that the provisions 
of the policy relating to cancellation had not been established. Thereafter counsel 
for plaintiff stipulated that the Pacific Indemnity Company at the time of the 
issuance of the policy to Bronis had but one form of automobile liability insurance 
policy, and also stipulated as to the contents of the cancellation clause in said 
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form. It is identical with the clause in the policy upon which his action is brought, 
and provides for cancellation by the company upon five days’ notice to the insured. 
We have heretofore stated, however, that a clear and definite refusal by the insur- 
ance company to continue insurance in effect, constitutes a cancellation by the 
company where it is accompanied by a request for return of the policy, with 
which the insured complied. 

{17] It is true that exhibit G was not addressed to the insured, but to Strother 
& Strother, brokers, who had procured the insurance for Bronis. It is held that 
an agent of the insured to procure insurance ts not an agent for cancellation, and 
notice of cancellation to such broker is not notice to the insured. Farnum v. 
Phoenix Ins. Co., 83 Cal. 246, 256, 23 P. 869, 17 Am.St.Rep. 233; Quong Tue Sing 
y. Anglo-Nevada Assur. Corp., 86 Cal. 566, 25 P. 58, 10 L.R.A. 144; Cronenwett 
vy. lowa Underwriters of Dubuque Fire & Marine Ins. Co., 44 Cal.App. 571, 575, 
186 P. 824: Hooker v. American Indem. Co., 12 Cal.App.(2d) 116, 54 P.(2d) 
1128: Richards, Law of Ins. (4th Ed.) § 271, p. 450. But if the notice or commu- 
nication to the broker is actually communicated by him to the insured, the insured 
has actual notice. 

[18] In the instant case it would seem that upon the testimony of Bronis 
the jury might have found that Strother & Strother were acting as agents for 
Bronis for cancellation as well as procuring of insurance. Bronis testified that 
Strother & Strother would be better able to answer a question as to whether 
cancellation notices had been received on his policies than he himself would; that 
if he received anything he turned it over to Strother; that he had nothing to do 
with the insurance, and that he had implicit faith and confidence in Strother. 
It also appeared that Strother & Strother carried on correspondence with the 
insurance companies upon certain of the policies after their issue. See Ferrar 
v. Western Assur. Co., 30 Cal.App. 489, 492, 159 P. 609, 611. In any event, 
defendant should have been permitted to introduce the letter received by Strother 
& Strother as a first step, to be followed by a showing that it was communicated 
to Bronis. A termination of the policy upon its return to the company, pursuant 
to the refusal to continue the insurance contained in this letter, would constitute 
a cancellation by the company within the meaning of the warranty provision herein. 

The above letter was dated February 9, 1932. Exhibit B for identification, 
dated February 16, 1932, which also was not permitted to be introduced in evi- 
dence, and which is set forth above, is in form a notice that the policy is to 
be canceled by the company after five days’ notice. A cancellation upon such 
notice does not depend upon a return of the policy. Defendant’s counsel offered 
to prove that the original of said notice, addressed to Bronis, was in fact received 
by him. The court, however, refused to permit said instrument to be introduced 
after Moore, whose name is attached to the notice, had testified that he had 
not signed it, nor specially authorized any employee of the company to send it 
out. It was not shown by whose authority the notice was prepared. Upon a 
retrial defendant no doubt will establish also this notice of cancellation of Febru- 
ary 16, 1932, directed to the insured, as well as the notice of February 9, 1932, 
directed to the brokers. . 


[19, 20] Defendant also sought to prove cancellation of automobile liability 
insurance policies issued in 1930 and 1933 by the Norwich Union Indemnity Com- 
pany. The witness Addington, claims adjuster for the defendant insurance com- 
pany in the instant action, testified that after the accident in which plaintiffs were 
involved Bronis stated that the Norwich Union Indemnity Company had canceled 
his insurance in the year 1930. The court ruled against the admissibility of this 
testimony. The statement made by Bronis was admissible as a declaration against 
interest. Langley v. Zurich Gen. Acc. & L. Ins. Co., 219 Cal. 101, 25 P.(2d) 418. 
It was to the interest of Bronis at the time when the statement was made and at 
the time of trial that the defendant insurance company should recognize liability 
on the policy issued to him. The court also refused to permit the defendant’s 
counsel to ask Bronis and the witness Strother, the broker, whether any policies 
had been canceled, or as to whether they had received notices of cancellation. 
We are of the view that said questions in the circumstances appearing in this 
case did not call for conclusions of law. A question, “Did you receive a notice 
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of cancellation,” does no more than ask if the witness received a notice entitled 
notice of cancellation, or purporting to cancel the policy. It does not call for the 
witness’ statement as to whether the notice was effective to terminate the policy. 
Nor was the question as to whether prior policies had been canceled improper. 
Where the question is as to whether prior policies have been canceled by the 
issuing companies, the insured, or his broker, where the broker has acted for 
the insured in connection with the cancellation, must be deemed to know as a fact 
whether prior policies have been terminated before their expiration, and to know 
whether such termination was by election of the insured or upon the refusal of 
the insurer to continue insurance. Questions of ultimate fact may develop into 
questions of law, in which case they may be treated as such, but prima facie a 
question to the insured as to whether prior policies have been canceled is a 
question of fact. 

For error in the rejection of testimony sought to be offered by defendant 
the judgment for plaintiff entered upon a directed verdict must be reversed. 
Respondents do not deny that in fact policies of the Pacific Indemnity Company 
and the Norwich Union Indemnity Company were canceled upon the refusal of 
said companies to continue it in effect. 

The judgment is reversed. 

We concur: Shenk, J.; Thompson, J.; Curtis, J.; Langdon, J. 


NAIFY et al. v. PACIFIC INDEMNITY CO. et al. Civ. 5675. 
District Court of Appeal, Third District, California. May 20, 1937. 
68 Pacific Reporter (2d) 293. 
1, CANCELLATION. 

To effect cancellation of insurance policy, insurer must strictly comply with 
conditions of policy providing therefor. 

(For other cases, sce Insurance, Dec. Dig. § 228.) 

2. NOTICE. 

Automobile finance company, to which motor company assigned contract for 
conditional sale of automobile and delivered insurance policy covering it, had no 
authority to accept notice of or consent to cancellation of policy as to purchaser. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

3. TENDER. 

To cancel automobile insurance policy, requiring statement in notice of can- 
cellation that unearned premium, if not tendered to insured, would be refunded 
on demand, such refund must be tendered with such notice, not at later date, 
where letter containing notice does not so state. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

4. TENDER. 

Unearned portion of premium paid for automobile insurance policy claimed 
to have been canceled held not credited to account of purchaser of insured auto- 
mobile and thereby refunded to him by deduction of amount thereof from one of 
installment payments under conditional sale contract including insurance premium 
in amount payable, where purchaser continued to pay installments in same amounts, 
which included pro rata payments on premium; reduction of total balance by 
amount of such refund not being effectuated until last payment. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

5. TENDER. 

Automobile finance company’s letter, notifying purchaser of insured auto- 
mobile that policy was canceled and that company had instructed insurer to remit 
unearned premium to it and would credit amount thereof against balance due on 
conditional sale contract because of such company’s full payment of premium and 
inclusion thereof in contract, held not valid cancellation of policy, in absence of 
tender of such premium to purchaser or statement, required by cancellation Clause, 
that excess premium would be refunded on demand, 

(For other cases, see Insurance, Dec. Dig. § 230.) 


6. CANCELLATION. 
Automobile finance company’s letter, notifying purchaser of insured automobile 
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of cancellation of policy, held ineffective as cancellation thereof, where court 

found on undisputed evidence that letter was never received by purchaser, regard- 

less of sufficiency of evidence to support court’s finding that it was actually mailed. 
Term “mailed” implies deposit of letter in United States post office 

or custody of United States mail collector. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from Superior Court, Butte County; Harry Deirup, Judge. 

Action by Fred Naify and another against the Pacific Indemnity Company 
and others. Judgment for plaintiffs, and defendants appeal 

Affirmed. 

Jerome D. Peters, of Chico, for appellants. 

J. Oscar Goldstein, P. M. Barceloux, and J. M. McPherson, all of Chico, for 
respondents. 

Mr. Presiding Justice PuLLEN delivered the opinion of the court. 

This appeal arose from an action on an automobile insurance policy brought 
by Fred Naify, the insured, and W. L. Clark, the injured party, as plaintiffs, in 
separate causes of action in a complaint against Pacific Indemnity Company, 
the insurer, Pacific Nash Motors Company, the vendor of the automobile in ques- 
tion under a conditional sales contract to Fred Naify; and Pacific Finance Cor- 
poration of California, the assignee of the contract, and the agent of the Pacific 
Indemnity Company in connection with the insurance of the automobile in ques- 
tion. 

The amended complaint sets forth four causes of action, the first three in 
favor of Naify and the fourth in favor of Clark. The first two causes of action 
in favor of Naify are substantially the same, being based upon the terms of the 
insurance policy, and set forth the following facts: On October 15, 1932, Fred 
Naify bought an automobile from the Pacific Nash Motor Company, herein refer- 
red to as the Motor Company, under a conditional sales contract, which called for 
payments in the sum of $118.75 per month, which included pro rata payments in 
the sum of $109.10, being the premium on an insurance policy taken out by the 
Motor Company, which was included in the total purchase price of the automobile. 
On the same day the Motor Company secured from the Pacific Indemnity Com- 
pany, herein referred to as the Indemnity Company, a policy of insurance cover- 
ing fire, theft, collision, property damage to others, and personal liability. There- 
after and on October 24, 1932, the Motor Company assigned the conditional sales 
contract to defendant Pacific Finance Company and at the same time delivered to 
the Finance Company the policy of insurance on the automobile. On July 18, 1933, 
and while this policy, as alleged in the amended complaint, was in full force and 
effect, Lee Naify, a brother of plaintiff Fred Naify, the assured, while driving 
the automobile of Fred Naify, with his permission, collided with an automobile 
driven by plaintiff Clark, which resulted in personal injuries to Clark and damage 
to his automobile, as well as damage to the automobile of Fred Naify. Clark 
filed suit against Naify to recover damages sustained by him in this collision. 
Due notice was given by Fred Naify to the Indemnity Company, both of the acci- 
dent and of the suit. He was then informed for the first time by the Indemnity 
Company that the coverages for public liability, property damage, and collision 
had been canceled December 17, 1932, and therefore they were under no liability 
whatever to defend the action. 

The third cause of action alleged in the amended complaint in favor of Fred 
Naify and against the Motor Company and the Finance Company is based upon 
the obligation of these companies to either keep the insurance in force or duly 
notify the insured of any cancellation thereof so as to give him an opportunity to 
obtain further insurance. 

The fourth cause of action was in favor of Clark and against the Indemnity 
Company, and is based upon a provision of the policy to the effect that, in case 
judgment was secured against the assured by the injured person, an action might 
be brought on the policy by the latter to recover the amount of the judgment. 

The defense to this amended complaint was that on December 17, 1932, pur- 
suant to the request of the Indemnity Company, a letter was sent to Fred Naify 
by the Finance Company notifying him that the policy in question was being can- 
celed as of December 22, 1932, and that by reason of that letter the insurance in 
question was canceled on December 22, 1932, and was therefore not in force on 
the day of the collision. The answer further denied the allegations in the com- 
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plaint relating to the liability of the Finance Company and the Motor Company 
fon failure to keep the insurance in force. The action was tried before the court 
sitting without a jury, and judgment entered in favor of plaintiff for the amount 
sued for, 

The court found in regard to notice of cancellation that on December 17, 
1932, a letter was mailed by the Finance Company to Fred Naify, but he never 
received the same and had no knowledge whatsoever at any time prior to the 
collision of the cancellation of the policy. The court also found that Fred Naify 
tendered to defendants the balance remaining due under the retention provision 
of the policy, which tender was refused, and further found that prior to the 
institution of this action Naify paid to defendants Motor Company and Finance 
Company the balance due on the automobile, including the sum of $109.19, which 
was the full amount of the premium on the policy, without any reduction for 
unearned premium for those coverages purported to have been canceled. 

This appeal has to do with the legal effect of the purported letter of can- 
cellation of December 17, 1932. The facts as developed by the testimony show that 
on October 15, 1932, Lee Naify, brother of Fred Naify, acting as agent for his 
brother, Fred, negotiated with the Motor Company for the purchase of an auto- 
mobile. The sales manager of the Motor Company told Naify that it was mand- 
atory to take out insurance on any car purchased on installments for the period 
in which the installment payments were to be made to insure the car against fire, 
theft, property damage, collision, and public liability. 

Thereupon Naify, upon behalf of his brother Fred, signed Fred’s name to 
two blank forms of conditional sales contract for the purchase of the car in ques- 
tion. At that time Lee Naify was residing in Redding, and gave his address as 
Box 44, Redding, Cal., and gave the address of his brother Fred as Senator 
Theater, Chico, Cal. 

The conditional sales contract which was subsequently filled in by the Motor 
Company shows the purchase of a Nash coupé, calling for the payment of $118.75 
on the first day of December, 1932, and a like sum on the first day of each month 
for eleven months thereafter. On the same day, October 15, 1932, the Motor Com- 
pany took out insurance on the automobile with the Indemnity Company through 
the agency of the Finance Company for the benefit of both itself and Fred Naify, 
and for the protection of their respective interests, the policy being for a term 
of one year beginning October 15, 1932. The coverages therein were for the 
items hereinbefore mentioned and called for a total premium of all the insurance 
coverages for one year of $109.19, which premium was paid by the Motor Company 
to the Finance Company, and was included in the total amount due to the Motor 
Company from Naify under the conditional sales contract. Thus, each payment 
under the conditional sales contract included a pro rata payment to the Motor 
Company for the insurance on the automobile. 

No duplicate copy of this conditional sales contract was sent to or received 
by either Fred or Lee Naify, nor did either of them see or receive the original 
or a copy of the insurance policy which was issued at the same time, both instru- 
ments being retained by the Motor Company, nor did they receive any statement 
indicating the amount of the monthly payment on the automobile as distinct from 
the payments of the insurance and other charges therein, the coupon book which 
they received merely showing the monthly payments to be $118.75. On October 
24, 1932, the contract was assigned by the Motor Company to the Finance Com- 
pany, which thereafter retained possession of the contract, together with the 
insurance policy, until the contract was reassigned by the Finance Company to 
the Motor Company on August 29, 1933. 


Differences arose between the Naifys and the Finance Company and the Motor 
Company in regard to an allowance on a trade-in, and in December both Lee and 
Fred Naify called upon the Finance Company and the Motor Company concerning 
this dispute, but nothing was said by the representatives of either company relative 
to any cancellation of insurance. In January, 1933, Lee Naify again went to San 
Francisco and had a further discussion with the Finance Company in regard to 
these differences, and at that time made two payments of $118.75 each on the 
contract, being for the months of December and January, receiving a receipt 
therefor. At that time nothing was said to him by any representative of the com- 
pany concerning the insurance on the automobile. On February 7, 1933, another 
payment of $118.75 was made to the Finance Company for which a receipt was 
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issued, and at that time, also, nothing was said about insurance. Subsequent pay- 
ments on the car were handled through Mr. Gottesfeld, as attorney for Mr. Naify. 

On July 18, 1933, a collision occurred between the Naify car and the car 
of Clark. Immediately after the collision a telegram was sent to the Motor Com? 
pany reporting the accident and inquiring concerning the insurance on the car. 
The following day Fred Naify received a wire from the Motor Company stating 
that there was a Pacific Indemnity policy with coverages for property damage and 
public liability, and giving the number of the policy. The next day Naify went 
to the local agency of the Indemnity Company in Chico and reported the accident, 
giving the number of the policy. On July 20, 1933, the local agent of the Indemnity 
Company wired a report of the accident to San Francisco. In a day or two Naify 
received a telegram from the Finance Company as follows: “Find the collision 
coverage cancelled last December. Disregard former wire stating you were 
covered.” 

According to the finding of the court and the testimony of the Naifys that 
was the first notice of cancellation or of knowledge whatsoever they had received 
of the cancellation of the insurance. On October 26, 1933, Fred Naify received 
from the Motor Company a statement showing a credit or refund for insurance. 
Up to that time he had received no information or knowledge of any kind of 
credit being given to his account for any insurance refund. In August, 1933, and 
after the commencement of the action by Clark, Naify went to San Francisco and 
tendered the balance of the 50 per cent. retention on the collision coverage, which 
tender was refused. In December, 1933, Naify paid off the full balance on the 
automobile, including the balance on the insurance. No deduction was made for 
the amount of the credit for the insurance supposed to have been canceled, and 
he received a receipt of payment in full together with the pink slip for the auto- 
mobile, and no refund of any excess amount for the unearned premium on the 
alleged canceled insurance was made by the Motor Company, and they kept and 
retained the unearned premium alleged by plaintiff to have been $62.85. 

It is claimed by appellants that on December 17, 1932, a letter was mailed to 
Fred Naify and addressed to him at Redding, Cal., notifying him that the cover- 
ages for collision, property damage, and public liability would be canceled as of 
December 22, 1932, and that subsequently a credit for the unearned premium on 
these coverages in the sum of $62.85 was placed to his credit, and that a statement 
showing this credit was mailed to him. Fred Naify testified that he never received 
either the notice or the statement, and the trial court so found. 

The trial court also found that no credit for unearned premium of the canceled 
insurance was ever given to Fred Naify in accordance with the provisions of the 
insurance policy relating to cancellation. 

Turning now to a consideration of the question of law involved, it is claimed 
by respondent that the letter of the Finance Company to Naify did not constitute 
a valid cancellation for the reason that the letter did not conform to the require- 
ments of the provision of the policy relating to cancellation; that it was never 
received hy Fred Naify, and there is no evidence that the letter was actually 
mailed. 

The provision of the policy relating to cancellation provides that the policy 
may be canceled at any time by the company by giving to the assured “* * * a five 
(5) days’ written notice of cancellation with or without tender of the excess of 
paid premium the pro rata premium for the expired term, which excess, if not 
tendered shall be refunded on demand. Notice of cancellation shall state that said 
Premium (if not tendered) will be refunded on demand. Notice of cancellation 
mailed to the address of the assured stated in this policy shall be a sufficient 
notice. When the term Assured is used in this paragraph, it shall mean the Pacific 
Finance Corporation of California only during the time the Pacific Finance Cor- 
poration of California has any financial interest in the automobile insured here- 
under. If the Pacific Finance Corporation of California has no financial interest, 
then the term Assured, shall mean the purchaser.” 

It is undisputed that at the time of the purported cancellation the Finance 
Company had an interest in the automobile in question, and under the terms of 
the cancellation clause was entitled to notice thereof, together with a refund of 
the unearned premium. However, the only notice ever sent to the Finance Com- 
pany was a request from the Indemnity Company to the Finance Company to recall 
the policy for cancellation, which could not be construed as a present cancellation. 
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If the cancellation clause meant to include both the Finance Company and the pur- 
chaser, Naify, as the “insured,” where both had a financial interest in the auto- 
mobile, then it was the duty of the Finance Company to send notice of cancellation 
to both the Finance Company and the purchaser, which admittedly was not done. 

The only notice relied upon by appellants as a cancellation under the can- 
cellation clause in the policy is the following letter: 


“Mr. Fred Naif 
“Box 448—Redding Theatre 
“Redding, California 
“Re: Pacific Indemnity Company 
“Policy No. AFO-37769 
“Dear Sir: 

“We have been instructed by the Pacific Indemnity Company, as its insurance 
agent, to cancel the 50% Retention, Public Liability, and Property Damage coverage 
on your Policy No. AFO-37769 covering your 1932 Nash Coupe. 

“In conformity with paragraph No. 5 captioned ‘Cancellation’ on the last 
page of your policy, you are hereby notified that the above coverages on the above 
numbered policy are cancelled from and after the 22nd day of December, 1932, at 
12:01 Standard time. 

“As the legal owner of the above described automobile, and as an assured 
named in the above numbered policy, we have instructed the Pacific Indemnity 
Company to remit the unearned insurance premium to us and when it is received, 
will credit it against the balance due on your contract, for the reason that the 
premium for this coverage was fully paid by the Pacific Finance Corporation of 
California at the time this insurance was placed with the Pacific Indemnity Com- 
pany, and, of course, the premium was charged back to you and included in your 
contract. 

“Yours very truly, 


“December 17, 1932 


“Pacific Finance Corporation of California. 
“By J. G. Kirkman 
“Automobile Insurance Department.” 

[1, 2] To effect the cancellation of the policy the insurer must strictly comply 
with the conditions of the policy providing therefor. Quong Tue Sing v. Anglo- 
Nevada Assurance Corporation, 86 Cal. 566, 25 P. 58, 10 L.R.A. 144. This letter 
shows that there was no tender of the excess for unearned premium and no state- 
ment as required by the cancellation clause that the excess premium would be 
refunded on demand. It is true the letter states: “As the legal owner of the above 
described automobile and as an assured named in the above numbered policy, we 
(Finance Company) have instructed the Pacific Indemnity Company to remit the 
unearned insurance premium to us * * *” but it cannot be said that the Finance 
Company was also acting for respondent Naify. As to him the Finance Com- 
pany had no authority to accept notice of, or consent to, cancellation. Quong Tue 
Sing v. Anglo-Nevada Assurance Corporation, supra, and Lauman y. Concordia 
Insurance Co., 50 Cal.App. 609, 195 P. 951. 


[3] Appellants claim the excess premium was, in effect, refunded to Naify 
y means of a credit to his account on January 5, 1933. However, inasmuch as 
the letter of cancellation did not state the excess premium would be refunded 
on demand, it was necessary that the refund be tendered with the notice and not 
at some later date. The object of the immediate tender is obvious. The insured 
is entitled to know that the insurance had definitely been canceled and that he is 
without protection. He is also entitled to the refund or the credit in order that 
he may, if necessary, use that refund or credit to obtain other protective insurance. 

[4] Although it is contended by appellants that the unearned premium was 
credited to the account of Naify on January 5, 1933, that fact was not supported 
by the evidence. The conditional sales contract included the insurance premium, 
and each payment was increased pro rata by that amount. On January 5, 1933, 
if the policy was canceled, there was an insurance refund credit due in the sum 
of $62.85, This credit was attempted to be given by deducting this amount from 
the balance due, and credit was given on the twelfth payment, which, instead of 
being $118.75, was reduced to $55.90. So although mathematically the total balance 
was reduced by the amount of the refund being credited to the account of Naify, 
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it was not effectuated until the date of the last payment some months later, and 
in the meantime Naify was required to pay the original monthly installment of 
$118.75, which still included the pro rata payments of $109.10 together with pro 
rata payments of interest on that amount. 

In B. & B. Trucking, Inc. v. Home Fire & Marine Ins. Co. of California, 125 
Misc. 312, 209 N.Y.S. 511, 513, affirmed 216 App.Div. 744, 214 N.Y.S. 812, affirmed 
243 N.Y. 558, 154 N.E. 604, a policy containing an identical cancellation clause was 
before the court. It is there said: “It is argued for defendant that the notice of 
cancellation should be considered entirely sufficient to cancel the policy, though 
it does not comply with the requirement that ‘notice of cancellation shall state 
—excess premium (if not tendered) will be refunded on demand.’ * * * The 
provision quoted was not complied with. Defendant’s position, as stated in the 
notice of cancellation, was not simply that the excess premium would be refunded 
on demand. Its position was that it would not refund without surrender of the 
policy. My view is that a notice of cancellation must comply with the require- 
ments of the cancellation clause if such notice is, of itself and without the assist- 
ance of any elements of waiver or estoppel, to have effect of canceling the insur- 
ance. * * * Defendant would separate the cancellation clause into two parts, 
one providing for cancellation and the other for the return of unearned premium. 
*** The policy provides that the insurance may be canceled by a notice which 
may be mailed. It provides in terms that the notice ‘shall state that—excess 
premium (if not tendered) will be refunded on demand.’ By their contract the 
parties have stipulated that defendant can cancel the contract if it complies with 
this requirement. The company is not left free to say it will cancel without 
such compliance. Nor is the court free to say that this or any other stipulation 
of the contract consistent with its main purpose may be disregarded, because to 
the court it appears to be of no great moment. Plaintiff is entitled to insist on 
conformity with a condition to cancellation stipulated for in unmistakable terms. 
** * T do not consider a notice of cancellation to be sufficient which does not 
comply with the provision that the notice shall ‘state that excess premium (if not 
tendered), will be refunded on demand.’ This is an express requirement and one 
with which defendant did not comply. It cannot be avoided by regarding the 
cancellation clause, as defendant would have us regard it, as providing separately 
for cancellation and for the return of unearned premium, for the statement 
required as to the return of unearned premium is expressly made a condition of 
cancellation by notice sent through. the mails.” 

[5] From the foregoing it would appear that the letter of December 17, 1932, 
could not be considered a valid cancellation in accordance with the provisions of 
the policy, even if it be assumed the letter was actually mailed and received. 
It will be recalled also that the premiums on the policy were paid in full to the 
Indemnity Company by the Motor Comnany at the time of the issuance of the 
policv, and therefore, so far as the Indemnity Company was concerned, the 
premium was fully paid. It would therefore rest upon the Indemnity Company 
to pay in cash the unearned premium which should have been paid directly to the 
assured regardless of any indebtedness which may have existed between Naify 
and the Finance Company. 

In Phoenix Assurance Company v. Munger, etc., Manufacturing Co., 92 Tex. 
297, 49 S.W. 222, 225, an analogous situation existed. The court there said: 
“Upon the issue of cancellation, the evidence showed that the assured had paid 
a portion of the premium, and had given his notes to the agent for the balance, 
and the agent had paid the entire premium to the company, holding the notes of 
the assured as his individual property. When the notice of desire to cancel was 
given, just before the fire, there was no tender made to the assured of the 
unearned premiums, and we are therefore of the opinion that the cancellation was 
not effectual.” 


_ To the same effect is the case of Krause v. Equitable Life Assur. Soc. 99 
Mich. 461, 58 N.W. 496. 
_ [6] The court found in accordance with the undisputed evidence that this letter 
in question was never received by Fred Naify. The rule in regard to cancellation 
under an insurance policy is stated in Farnum y. Phoenix Ins. Co., 83 Cal. 246, 23 
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P. 869, 872, 17 Am.St.Rep. 233, as follows: “If the notice is sent by mail, and 
not received, as in this case, the cancellation for non-payment of premium is 
ineffective. Mullen v. Dorchester Mutual F. Ins. Co., 121 Mass. 171. Notice 
of cancellation to the agent who negotiated the policy will not bind the assured; 
* * * nor to any other person than the one obligated to pay the premium.” 

This rule is followed in American Building Maintenance Co. v. Indemnity 
Ins. Co., 214 Cal. 608, 7 P.(2d) 305, 307, in which the insurance policy under 
consideration provided that “notice of cancellation mailed to the address of the 
assured herein shall be sufficient notice.” 

Respondents raised some question as to the sufficiency of the evidence to 
support the finding of the trial court that the letter in question was actually 
mailed, the testimony being that a clerk in the insurance department of the Finance 
Company placed the letters in the mail basket, which was then taken up by another 
employee, whose duty it was to place these letters in the mail pouch. There were 
many letters written and mailed during the course of the day, and none of those 
who handled the letter could identify or recall the particular communication in 
question. 

Also the term “mailed” implies the deposit of the letter in the United States 
post office or in the custody of a United States mail collector, but here there 
is no affirmative proof that this was ever done. We do not believe that we 
need to consider that matter, however, in view of the direct finding of the court 
that the letter was, as a matter of fact, never received by the insured. 

For the foregoing reasons, the judgment from which this appeal is taken is 
hereby affirmed. 

We concur: Thompson, J.; Plummer, J. 


‘WESTERN MACHINERY CO. v. BANKERS INDEMNITY INS. CO. 
Civ. 10226. 
District Court of Appeal, First District, Division 1, California. May 21, 1937. 
68 Pacific Reporter (2d) 382. 
1. PASSENGER. 


Under public liability policy authorizing use of assured automobiles for 
“business calls,” words “business calls” should be interpreted in their ordinary 
sense. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. AMBIGUITY. 

The provision of a public liability policy that assured automobiles would not 
be used to carry passengers for consideration, actual or implied, did not conflict 
with provision authorizing use of assured automobiles for business calls, and no 
uncertainty or ambiguity is created thereby. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. CONSTRUCTION. | ; 
Where terms of policy are plain, court can indulge in no forced construction 

to cast liability on insurer which insurer has not assumed. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. PASSENGER. 

In action on public liability policy providing that assured automobiles would 
not be used to carry passengers for consideration, actual or implied, but might 
he used for “business calls,” testimony as to sense in which the trade understood 
provision for “business calls,” or what was customarily done in making business 
calls, was not admissible, since provision authorizing use of assured automobiles 
for “business calls” clearly restricted use to class to whom assured owed no 
higher duty than to guest (St.1931, p. 1693, § 14134). 

(For other cases, sed Insurance, Dec. Dig. § 153.) 

5. CONDITION. a 
Liability insurer has right to specify conditions under which it will insure. 
(For other cases, see Insurance, Dec. Dig. § 435.) 

6. PASSENGER. 

One may be an automobile “passenger for hire” in absence of money con- 
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sideration for the carriage, it being sufficient that some benefit or advantage or 
profit inures to carrier. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. PASSENGER. 

The liability of insured for injury to person transported by insured to inspect 
machinery which insured desired to sell wad not covered by a public liability 
policy providing that assured automobiles were not to be used to carry “passen- 
gers for consideration,’ actual or implied, although policy authorized use of 
automobiles for “business calls,” since benefit sufficient to constitute a “con- 
sideration” within meaning of policy was present (St.1931, p. 1693, § 141%; 
Civ.Code, §§ 2608, 2610). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. PASSENGER. 

A public liability policy provision that assured automobiles would not be used 
to carry passengers for consideration constituted a warranty against such car- 
riage (Civ.Code, §§ 2608, 2610). 

(For other cases, see Insurance, Dec. Dig. @ 435.) 


Appeal from Superior Court, San Mateo County; A. R. Cotton, Judge. 

Action by the Western Machinery Company against the Bankers Indemnit? 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed. ‘ 

Charles M. Morris, of San Francisco (Leo J. McEnerney, of San Francisco, of 
counsel), for appellant. 


Arthur P. Shapro and Alfred C. Skaife, both of San Francisco, for respon- 
dent. 


Per Curiam. 


The above action was brought to recover upon a public liability insurance 
policy for a loss sustained by plaintiff by reason of a payment in settlement of a 
claim for damage caused by the negligence of an employee in the operation of 
one of its automobiles. The trial court entered judgment for plaintiff, from 
which the defendant appeals, 


The policy provided that subject to the “exclusions and the conditions” 
therein the insurer agreed to “pay on behalf of the assured all sums (within the 
limits as expressed in the declarations) which the assured shall become obligated 
to pay by reason of the liability imposed by law upon the assured for damages, 
including consequential damages, resulting from loss of services and expenses 
arising out of bodily injuries, or death resulting therefrom, accidentally suffered 
or alleged to have been suffered by any person or persons by reason of the 
ownership, maintenance and/or use of any of the automobiles described in said 
declarations. * * * ” One of the clauses under the caption “Exclusions” provide 
that “the company shall ‘not be liable under this policy for claims arising from 
any accident or alleged accident of any kind unless the accident or alleged acci- 
dent occurs within the policy period, or claims arising from the use of any auto- 
mobile for purposes other than those specified in the declarations.” Also that, 
“This policy is subject to the following conditions :” Following this it was pro- 
vided that “the premium is based upon the number and character of the auto- 
moblies, and the uses to which the same are put, as described in the declarations 
herein.” Another clause, numbered 11, provided that “none of the assured auto- 
mobiles are or will be used to carry passengers for a consideration, actual or 
implied. * * * ” 

The trial court found that at the time of the accident the injured person was 
an employee of the Union Paving Company, who was being transported by 
plaintiff to enable him to inspect certain machinery which plaintiff desired to sell, 
and subsequently did sell, to the paving company; further, that such transporta- 
tion was for a business call in connection with plaintiff’s business; and, that the 
injured person was riding as a passenger pursuant to such call. The court 
concluded that the automobile was not being used to carry a passenger for a 
consideration, actual or implied, within the meaning of the policy. 

The question presented by this appeal is whether, in view of the facts, the 
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insured is covered for a loss sustained to satisfy its liabilify to the passenger for 
the damage that the latter suffered. 

[1-5] The owner of the automobile was liable to a passenger for hire for 
failure to use ordinary care in its operation, while as to a guest mere want of 
such care would be insufficient to sustain an action for damages, it being 
necessary to further prove intoxication or willful misconduct. Vehicle Act 
(St. 1923, p. 517) § 141% (added by St. 1929, p. 1580), Amendments of 1931, 
Stats. 1931, p. 1693. The policy expressly provided that the rate was based upon 
the uses to which the automobiles were to be put as described in the declarations, 
one of which was that, although the same might be used for personal pleasure 
and family use, “including business calls,” none might be used to carry passen- 
gers for a consideration, expressed or implied. The words “business calls” 
should, we think, be interpreted in their ordinary sense. Wilmarth v. Pacific 
Mut. Ins. Co., 168 Cal. 536, 143 P. 780, Ann.Cas.1915B, 1120. There thus appears 
to be no uncertainty or ambiguity in the language of the policy; and it cannot 
fairly be said that there is a conflict between this and the provision forbidding 
the carriage of passengers for a consideration. Where the terms of a policy are 
plain, the court can indulge in no forced construction to cast a liability upon the 
insurer which it has not assumed. Ogburn v. Travelers’ Ins. Co., 207 Cal. 50, 52, 
276 P. 1004. The meaning being plain, there was no justification for the admission 
of testimony as to the sense in which the trade understood the provision, or 
what was customarily done in making business calls. The latter provision 
clearly restricted the use of the automobile to the class of persons to whom the 
assured owed no higher duty than to a guest. The insurer has the right to 
specify the conditions under which it will insure (Sears v. Illinois Indemnity Co, 
121 Cal.App. 211, 9 P.(2d) 245), and provisions similar to the one here in question 
have been considered in a number of cases. In Neilson v. American Mutual 
Liability Ins. Co., 111 N.J.Law, 345, 168 A. 436, a policy covered automobiles while 
used for “pleasure, business and commercial transportaion of materials,” but 
contained a declaration that the cars would not be used for carriage of passengers 
for a consideration, expressed or implied. The latter provision was held to be 
a promissory warranty, compliance with which was essential to recovery. A 
similar case is Beatty v. Employers’ Liability Assurance Co., 106 Vt. 25, 168 A. 919. 
So in Orient Insurance Co. v. Van Zant-Bruce, etc., Co., 50 Okl. 558, 151 P. 323! 
a provision that during the term of the policy the automobile “shall not be used 
for carrying passengers” was held to constitute a promissory warranty, a breach 
of which prevented recovery. 

Statements in policies which import that it is intended to do or not to do a 
thing which materially affects the risk is a warranty that such act or omission 
shall occur (Civ.Code, § 2608), and a violation of such a warranty on the part of 
either party entitles the other to rescind. Civ.Code, § 2610. 

[6-8] It is not necessary, in order to constitute one a passenger for hire, that 
there be a money consideration for the carriage; it heing snfficient that some 
benefit or advantage or profit shall inure to the carrier. Champagne v. Ham- 
burger & Sons, 169 Cal. 683, 147 P. 954; Crawford y. Foster, 110 Cal.App. 81, 293 
P. 841; Sullivan v. Richardson, 119 Cal.App. 367, 6 P.(2d) 567; Royal Finance Co. 
v. Miller (C.C.A.) 47 F.(2d) 24; Haney v. Takakura, 2 Cal.App.(2d) 1, 37 P.(2d) 
170. It is manifest that a benefit sufficient to constitute a consideration within 
the meaning of the policy was present; and we are satisfied that the provision 
with respect to the carriage of persons under the circumstances here shown was 
not ambiguous or uncertain. It materially affected the risk, and was a warranty 
that no such act would take place. ’ 

The judgment is accordingly reversed. 


AMERICAN FIDELITY & CASUALTY CO. v. McWILLIAMS. No. 25953. 
Court of Appeals of Georgia, Division No. 2. March 20, 1937. 
Judgment Adhered To April 3, 1937. Rehearing Granted March 29, 1937. 

191 Southeastern Reporter 191. 

1. SCHEDULED ROUTE. 
Policy issued to motor common carrier pursuant to statute held to cover 
injuries to pedestrian struck by bus which was going from terminal after discharg- 
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ing its passengers to place where it was to be refueled or parked, although policy 
covered operation of vehicles “used only for the transportation of passengers for 
compensation purposes” and operated “on schedule over routes authorized,” since 
policy covered vehicles when used for any purpose essential to operation as a 
motor common carrier in transportation of passengers for compensation over 
scheduled routes (Code 1933, § 68-612). 

(For other cases, see Insurance, Dec. Dig, § 435.) 

Sutton, J., dissenting in part. 


Error from City Court of Macon; Earl W. Butler, Judge. 

Suit by Mrs. H. C. McWilliams against the American Fidelity & Casualty 
Company. Judgment for plaintiff, defendant’s motion for a new trial was over- 
ruled, and defendant brings error. 

Reversed. 

Martin, Martin & Snow, of Macon, for plaintiff in error. 


S. G. Jones and E. W. Maynard, both of Macon, for defendant in error. 


Syllabus Opinion by the Court. 

STEPHENS, Presiding Judge. 

{1] 1. The policy required by the motor common carriers act of 1931 (Code, 
§ 68-612) for the protection of the public against injury proximately caused by 
the negligence of such motor common carriers not only when they are actually 
engaged as such common carriers in hauling passengers or freight, but while the 
vehicles operated by the motor common carrier and covered by the policy are 
being used for any purpose or engaged in any act essential to the operation of 
the motor vehicle as a motor common carrier and that is incident thereto. The 
provision in the policy issued pursuant to the provisions of this act, that it covers 
the operation of automobiles and motor vehicles which are “used only for the 
transportation of passengers for compensation. purposes” and operated “on sched- 
ule over routes authorized by the Georgia Public Service Commission” covers 
motor vehicles not only when actually engaged in the transportation of passengers 
over scheduled routes, but covers such motor vehicles when used for any purpose 
or engaged in any act essential to the operation of the motor vehicle as a motor 
common carrier in the transportation of passengers for compensation over sched- 
uled routes. Connell v. Commonwealth Casualty Co., 96 N.J.Law, 510, 115 A. 352; 
Devlin v. Herr, 98 N.J.Law, 324, 119 A. 871; Panhandle Steel Products Co. v. 
Fidelity Union Casualty Co. (Tex.Civ.App.) 23 S.W.(2d) 799. Where after a 
motorbus which is being operated in the transportation of passengers for com- 
pensation over a scheduled route authorized by the Public Service Commission 
is, after arriving at the bus terminal and discharging its passengers, being operated 
from the terminal along the streets of a city for the purpose of being carried 
to a place to be gassed or to be parked, which is essential to the operation of 
the bus in the transportation of passengers, the operation of the bus under these 
circumstances is essential to the operation of the motor vehicle as a motor common 
carrier in the transportation of passengers for compensation over scheduled routes, 
and the insurance policy issued pursuant to the provisions of the motor common 
carrier act covers the motorbus while being so operated, and protects the public 
from negligence in the operation of the motorbus from the terminal along the 
Streets of the city to a place where it is being carried for the purpose of being 
gassed or to be parked. The petition of a person injured against the insurance 
company to recover for such damages set out a cause of action and the court did 
not err in overruling the demurrer. 

[2] 2. Notwithstanding the suit by the plaintiff, the person injured, against 
both the motor carrier and the insurance company jointly, is under the ruling in 
Russell v. Burroughs (Ga.Sup.) 188 S.E. 451, 453, a misjoinder of actions, the 
defendant insurance company has waived the right to raise the question of misjoin- 
der by not having done so by special demurrer at the first term. Rusk v. Hill, 
117 Ga. 722 (3), 45 S.E. 42; Neil v. Dow Law Bank, 138 Ga. 158, 74 S.E. 1027. 

[3] 3. On the trial of a suit against the insurance company to recover upon 
a Policy of insurance indemnifying a motor common carrier against damages to 
the public in the operation of its motorbusses as provided by the motor common 
tarriers act of 1931 (Laws 1931, p. 199 [Code 1933, § 68-601 et seq.]), where 
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the suit was instituted by a person who claimed to have sustained personal injuries 
as a result of one of the motor carrier’s busses running over her on the public 
streets of a city while being driven by the agent and servant of the motor carrier 
acting within the scope of his authority as such, where the defendant in the plea 
denied that the bus at the time of the injury was being operated by an employee 
of the motor carrier, and where in the evidence adduced upon the trial, as appears 
from the testimony of the local manager of the bus company in the city in which 
the accident happened, and from the testimony of other witnesses offered by the 
defendant, that the driver of the bus was employed by the bus company but had 
no authority to drive the busses of the company, had never been allowed to drive 
the busses of the bus company, and had never driven the busses of the company, 
testimony of witnesses that they had on numerous occasions seen the driver 
driving busses of the company was relevant to the issues made by the pleadings 
and the evidence, and admissible as circumstances corroborative of a statement 
made by the driver in the presence of the local manager of the bus company that 
the local manager had authorized the driver to operate the busses on the occasion 
of the accident and as corroborative of other testimony of witnesses that the 
heard the local manager of the bus company instruct the driver to take the bus 
and gas and park it. Such evidence is therefore relevant as tending to prove that 
the driver of the bus, on the occasion in question, had authority to operate the bus 
as the agent and servant of the bus company. The court did not err in charging 
the jury that it was contended by the defendant that the driver was not allowed 
to drive the busses on any occasion and that evidence to the effect that the driver 
had driven busses on previous occasions had been allowed to go to the jury as 
circumstances for their consideration in connection with the contention of the 
parties, as tending to illustrate, if it does, the truth of the case. Central R. & 
Banking Co. v. Attaway, 90 Ga. 656, 659, 16 S.E. 956; National Life & Accident 
Ins. Co. v. Lain, 51 Ga.App. 58, 59 (3), 179 S.E. 751. 

[4] 4. Since evidence that the driver had driven busses on other occasions 
was admissible, as indicated in the immediately preceding paragraph, the court 
did not err, on the ground that evidence as to the driver’s operating busses on 
other occasions was inadmissible, in permitting counsel for the plaintiff to elicit 
from witnesses for the defendant on cross-examination testimony that the driver 
had never on other occasions operated a bus of the bus company, or on the ground 
that such evidence had no probative value and was irrelevant and_ prejudicial. 
Such evidence was admissible as tending to illustrate the issues made by the plead- 
ings. 

[5] 5. A person whose duty is that of a local manager and head man in a 
city for a bus company which is engaged in the transportation of passengers from 
one place to another and has a terminal in the city, and who has authority over 
the employees, with the right to hire and discharge them, and who has authority 
to dispatch busses, to give general directions to the employees about their duties, 
and with whom all complaints and trouble of any kind may be taken up, and “what 
he said went” and who was “the whole works” in the city, has full authority to 
represent the company in the city and is the company’s alter ego in all matters 
relating to the operation of the company’s busses including the hearing of com- 
plaints and adjusting troubles arising out of their operation, and all matters relat- 
ing thereto. Baker v. Lowe Electric Co., 47 Ga.App. 259, 260, 170 S.E. 337. 

(6, 7] 6. After one of the company’s busses when being operated along a 
public street has run over a person on the street, and also has run into automobiles 
and damaged them, a statement made by the local manager in response to any per- 
son’s complaint and claim for damages arising out of the accident that the driver 
of the bus was carrying it to park it while it was not in use and that the driver 
had authority to back the bus up to the gas tank and gas it, and that he had told the 
driver to do this, and also any statement by the local manager afterwards upon the 
occasion of the trial in the police court of the driver of the bus on a charge grow- 
ing out of his operation of the bus, made to an attorney who purported to represent 
the driver that he, the local manager, was looking after the interests of the driver 
and it would not be necessary for the attorney to represent the driver, were admis- 
sible in evidence as statements made by the bus company through the local manager 





Auto. | American Fidelity & Casualty Co. v. McWilliams 949 


as its alter ego and were not inadmissible as being hearsay. A statement made by 
the driver immediately after the accident to a police officer after the driver had been 
arrested on a charge growing out of the accident that the local manager had told 
him to operate the bus on the occasion of the accident, which statement was made 
in the presence of the local manager who immediately denied that he had given 
the driver this authority, was admissible as part of the res gestae as tending to 
establish the fact that the local manager had given authority to the driver to 
operate the bus and was also admissible as a statement being made in the presence 
of the local manager as the alter ego of the bus company, and was not inadmissible 
— hearsay. Piedmont Operating Co. vy. Cummings, 40 Ga.App. 397, 399, 149 

[8] 7. On the trial of a suit by the person who was injured by the operation 
of the bus against the insurance company which had insured the bus company as a 
motor common carrier under the provisions of the motor common carriers act of 
1931, the court did not abuse its*discretion in readmitting at a later period in the 
trial the testimony narrated in the paragraph immediately above when same was 
offered for the purpose of impeachment, over objection that the evidence was 
hearsay and was not in rebuttal of any testimony which had been delivered. 

[9] 8. While it is improper, where there is no evidence of bad character of a 
witness, for the court to charge the jury that the witness may be impeached by 
proof of general bad character, it is not error requiring the grant of a new trial 
unless under the facts in the case the charge is prejudicial to the party excepting. 
It does not here appear that the defendant was injured by this charge, and 
therefore the charge is not ground for a new trial. Southern Railway Co. v. 
O'Bryan, 119 Ga. 147 (2), 45 S.E. 1000; Farkas v. Brown, 4 Ga.App. 130, 60 S.E. 
1014; Mills v. Pope, 20 Ga.App. 820 (2), 93 S.E. 559; Scarboro v. State, 4 
Ga.App. 27 (2), 99 S.E. 637. 

[10] 9. A charge of the court that the rights, duties, and liabilities of the 
defendants to compensate the plaintiff in damages is to be decided by the rule ot 
ordinary care and diligence, where the court immediately thereafter charged 
that the degree of care required of both plaintiffs and defendants is the same, 
states a correct rule of law, and is not error prejudicial to the defendant in that 
the charge assumes that the defendants were liable to the plaintiff or that it was 
argumentative and confusing to the jury. 

[11] 10. A charge that it is impossible to produce evidence as to the amount 
of money that would be necessary to compensate for pain and suffering and: 
that the amount which the plaintiff would be entitled to recover for pain an 
suffering must be left to the enlightened conscience of impartial jurors and 
would be such an amount as in the minds and consciences of enlightened and 
impartial jurors the plaintiff should recover as compensation which would be 
properly chargeable to the defendants, is not an instruction to the jury that thé 
plaintiff is entitled to recover for pain and suffering irrespective of whether the 
plaintiff had received any injury or that the jury could go outside of the evidencé 
in determining the amount which the plaintiff could recover. Nor is it subject 
to the exception that it is confusing and argumentative. 

[12] 11. It being one of the contentions relied upon by the defendant and 
supported by evidence sufficient to authorize such a finding that, notwithstanding 
the driver of the bus may have been an employee of the bus company, he did 
not have authority from the bus company to drive its busses, and was not on 
duty with the bus company on the day of the accident, and did not have 
authority from the bus company to operate the bus as the bus company’s agent 
and servant in operating the bus from the terminal to the place where the bus 
was to be gassed or to be parked, and at the time when in the operation of the 
bus the plaintiff was injured, a charge which instructed the jury that if the 
plaintiff's injuries were proximately caused by the negligence of the driver in 
the operation of the bus there could be a recovery if the person driving the bus 
was the agent or servant of the owner of the bus at the time and was at the 
time engaged in the business of the owner of the bus, is calculated to instruct 
the jury that if the driver was not on duty with the bus company on the day of 
the accident and had no authority to drive the bus at the time of the accident, 
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there could nevertheless be a recovery by the plaintiff for injuries caused by 
the negligence of the driver in the operation of the bus if the driver was gen- 
erally employed by the bus company and was the agent and servant of the bus 
company at times other than at the time of the accident, but at the time of the 
accident while driving the bus, without authority to do so, was nevertheless 
driving it for the purpose of gassing or parking it and was in so doing engaged 
upon the business of the bus company. This charge was error prejudicial to the 
defendant and requires the grant of a new trial. The charge complained of 
reads as follows: “Whether or not the owner of an automobile bus is liable for 
damage caused by it, which results from the negligence of the person operating 
it, depends upon whether the person driving it was the agent or servant of the 
owner, and engaged upon the business of the owner at the time the negligence 
occurred, * * * that if the driver was such agent or servant and engaged upon 
such business for the owner, the owner is responsible for injuries to person or 
property caused by his negligence in operating: the automobile bus, * * * that 
it is otherwise if the driver of the bus was not such agent or servant and was 
not engaged upon such business,” and “[that] in other words I charge you that 
no person is liable for the conduct of another person in operating an automobilé 
bus unless the operator of such automobile bus at the time complained about in 
the plaintiff’s suit was the agent and servant of the owner, and was engaged 
upon business for the owner.” 

12. The court erred in overruling the defendant’s motion for a new trial. 

Judgment reversed. 

Felton, J., concurs. 

Sutton, J., dissents. 

Sutton, Judge (dissents from No. 11). 

The charge dealt with in this division was not error in my opinion, and | 
think the judgment of the lower court should be affirmed. 

On Rehearing. 

Stephens, Presiding Judge. 

[13] 13. Where suit is brought against two defendants, and a verdict is found 
for the plaintiff against both defendants, and only one of the defendants brings 
the case to this court by bill of exceptions, and the other defendant is not made 
a party to the bill of exceptions, the bill of exceptions is subject to amendment 
at the instance of the plaintiff in error making the other defendant in the court 
below a party defendant in error to the bill of exceptions in this court where this 
defendant acknowledges service of the motion to make it a party defendant in 
error to the bill of exceptions in this court and waives time of service and con- 
sents to be made a party defendant in error in this court and agrees that the 
case may be heard at once. Code, §§ 6-911 (3), 6-912, 6-913. 

[14] 14. The provision in the act approved March 28, 1935 (Ga.L.1935, p. 161), 
that “no judgment [of the Supreme Court], other than judgment on motion for 
a rehearing, shall be rendered during the last fifteen days of any term” has the 
effect only of requiring the appellate court, when rendering a judgment in cases 
brought to the court on bill of exceptions, to do so more than fifteen days prior to 
the last day of the term so as to give an opportunity during the term for litigants 
in all cases decided at the term a period of time before the adjournment of the 
court to have the judgments of the court considered and reviewed on motions for 
rehearing. This provision of the act places no inhibition upon the power and 
jurisdiction of the appellate court, during the last fifteen days of the term, to 
fully dispose of any case which has been regularly decided according to the 
provisions of the act, but in which a motion for rehearing has been made, to 
all intents and purposes as if this act had not been passed. This court therefore 
has jurisdiction, within the last fifteen days of the term, in a case decided more 
than fifteen days before the expiration of the term and in which a motion for 
rehearing has been made, to pass an order making a party to the bill of excep- 
tions and authorizing the bill of exceptions to be amended accordingly, 

15. The motion of the plaintiff in error to amend the bill of exceptions so 
as to make the other defendant in the court below a party defendant in error 
in this court is allowed, and the motion of the defendant in error to dismiss the 
bill of exceptions on the ground that the necessary parties to the bill of excep- 
tions were not made in this court is overruled. 
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Judgment adhered to. 

Felton, J., concurs. 

Sutton, J., concurs except as to the ruling in division 11 of the original opinion 
from which he dissents. 


CLUB ALUMINUM CO. v. AMERICAN INDEMNITY CO. Gen. No. 39094. 
Appellate Court of Illinois. Third Division. First District. May 19, 1937. 
Rehearing Denied June 2, 1937. 

8 Northeastern Reporter (2d) 526. 

1, NOTICE OF ACCIDENT. 

In action on liability policy by insured in behalf of one injured by automobile 
driven by insured’s employee, wherein insurer-garnishee defended on ground that 
no notice of accident had been given to it as required by terms of policy, evidence 
held sufficient to establish that insurer-garnishee had received notice by letter 
deposited for purpose of delivery through clearing house system, which was oper- 
ated for delivery of letters to insurer-garnishee and agents, tenants of large office 
building. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal from Superior Court, Cook County; James J. Kelly, Judge. 

Action by the Club Aluminum Company, for the use of Donald P. Frazier, 
against the American Indemnity Company, garnishee. From a judgment in favor 
of the plaintiff, the defendant appeals. 

Affirmed. 

Jones, Key & Chapman, of Chicago, for appellant. 

Shearer, O’Malley & Sears and Barnabas F. Sears, all of Aurora, and Richard 
E. Keogh, of Chicago, for appellee. 

HEEL, Justice. 

This is an appeal by the defendant-garnishee from a judgment entered in favor 
of the plaintiff for the use of Donald P. Frazier in the sum of $10,666.66. 

From the facts, it appears that some time prior to May 5, 1931, the American 
Indemnity Company, a corporation, having its principal place of business in Gal- 
veston, Tex., issued a special form of insurance policy to the Club Aluminum 
Company, also a corporation. About August 1, 1930, the firm of Marsh & Mcl,ennan 
requested an insurance policy issued to the Club Aluminum Company, with a 
special indorsement which they themselves had prepared, from Hodgkinson & 
Durfee, who were brokers for several insurance companies, including the defend- 
ant, which request was accepted by Hodgkinson & Durfee on behalf of the defend- 
ant company. The policy was to protect the Club Aluminum Company from lia- 
bility and damages caused by any of its salesmen while operating an automobile in 
pursuit of the company’s business. Because the salesmen were supposed to spend 
nearly all of their time demonstrating the company’s products in the homes of 
prospective customers, a very low premium was agreed upon, viz., $3 per salesman 
per year to cover property damage and public liability. The ordinary rate at the 
time this policy was issued on a small car was $16 to $18 a year per salesman. It 
was the only policy ever issued by the American Indemnity Company at that low 
rate and in that form. Among the provisions contained in the policy, is the fol- 
lowing : 

“In the event of any accident * * * it shall be the duty of the assured to report 
all circumstances surrounding such accident to the Company at its Head Office 
as soon as the assured has any knowledge or reason to believe that the assured is 
involved or likely to become involved in any claim made by any third party or 
interest.” 

The accident to the plaintiff occurred on May 5, 1931, by the operation of a car 
driven by W. L. Clark, who was manager of the Aurora office of the Club 
Aluminum Company. Clark was driving his car to Chicago to attend a sales 
meeting. 

Donald P. Frazier, in seeking to recover damages, filed a suit first in Cook 
county and later in Will county, against the Club Aluminum Company, and W. L. 
Clark. The suit instituted in Will county was dismissed. 

It appears from the evidence that a Mr. Corbett, an employee of the Club 
Aluminum Company, knew the plaintiff had been seriously injured and that he 
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called up Marsh & McLennan, who handled the insurance for the Club Aluminum 
Company, the morning after the accident, and also wrote to them. 

As we view the record, the issue is as to whether the defendant-garnishee was 
properly given notice of the accident at the time of its occurrence, and in order to 
establish that such notice was given, Edward Seeber, an employee of Marsh & 
McLennan, was called as a witness, and testified that he had received a written 
notice of the accident from the Club Aluminum Company on March 7, 1931; that 
he thereupon dictated a letter addressed to Hodgkinson & Durfee, who were the 
general agents of the defendant, the American Indemnity Company, and put this 
letter on the mailing desk for signature, but never saw the letter thereafter. A 
carbon copy of this letter dated March 7, 1931, from Marsh & McLennan, the 
insurance brokers for the plaintiff, to Hodgkinson & Durfee, who were the insur- 
ance brokers at that time for the defendant-garnishee, was admitted in evidence. 

It also appears from the record that the files of Hodgkinson & Durfee, the 
agents, had been destroyed, and to show the sending of said letter, the plaintiff 
offered in evidence Marsh & McLennan’s office copy thereof; that the custom pre- 
vailing at this time of delivering letters to persons in the Insurance Exchange 
building, Chicago, and used by Marsh & McLennan and the agent of the defendant, 
was what was known as the Clearing House System. This system was used by 
Marsh & McLennan, and mail for any one in the Insurance Exchange building was 
taken over to a receiving box in its office. The time it was received at the box 
was marked, and from there it was delivered by the messengers of the Clearing 
House System to the various parties in the Insurance Exchange building. Marsh 
& Mclennan, in turn, picked up deliveries for their office from this receiving box. 
Mr. Seeber, who wrote the letter, testified he did not type the letter, he dictated it 
to a stenographer. She brought it back to him, he read it and passed it to the 
mailing desk for signature. This mailing desk is in the center of the room and 
the mail m Seeber’s department is signed by one party. Seeber stated he put that 
letter on this table for delivery, and never saw it any more and does not know 
what happened to it after that. The letter in question was addressed, attention 
of “Mr. Durfee,” and when he was called as a witness he testified that he could 
not recall whether he had ever seen the original of that letter or not. When he 
was called as a witness for appellant, he stated he had never seen the original of 
oe and denied that he had stated he did not recall whether he had seen it 
vefore. 

The record also shows that all mail coming into the office of Hodgkinson & 
Durfee was first opened by a Mr. Walker. If it came to the attention of Mr. 
Durfee, Mr. Walker would take it to his, Mr. Durfee’s, desk. Mr. Walker was not 
produced’ as a witness for appellant and no effort was made to account for his 
absence. Only Mr. Durfee and Miss Goodman testified as to the receipt of this 
letter by Hodgkinson & Durfee. Mr. Durfee testified as above indicated. Miss 
Goodman stated that she could not tell whether the letter ever came into the office 
of Hodgkinson & Durfee or not. 

It also appears from the evidence that at this time a claim department of the 
American Indemnity Company was maintained and in charge of Jones & Key, the 
attorneys who now represent the insurance company on this appeal, and the practice 
of Hodgkinson & Durfee when receiving accident reports of this nature was to 
call Mr. Jones of that firm on the telephone. 

The injury suit of Mr. Frazier against the Club Aluminum Company arising 
out of the accident of May 5, 1931, was filed in the superior court of Cook county 
in February, 1933, returnable on March 6, 1933. Prior to March 2, 1933, summons 
in said suit had been delivered to Mr. Jones of Jones & Key by Mr. Bowles of 
Marsh & McLennan. 

It further appears that on March 2, 1933, Mr. Jones wrote a letter to Marsh 
& McLennan, inclosing a nonwaiver agreement advising Marsh & McLennan that 
he had the summons which was returnable March 6, 1933, and stating that their 
home office advises them that the assured has never made a report of this acci- 
dent, and that before they can enter the appearance of the assured and give the 
suit the proper attention at this time, it will be necessary for the assured and Wm. 
L. Clark, the other defendant and an employee of the assured, to sign the inclosed 
nonwaiver agreement. Of this nonwaiver agreement Mr. Jones said in a letter: 

“You will note that this nonwaiver agreement does not change the status of 
the relationship between the company and the assured at all but the company by 
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entering the appearance of the defendants and giving the suit the necessary atten- 
tion at this time, does not waive any of its rights to disclaim liability, because of 
the failure of the assureds to make a report of the accident, if, after investiga- 
tion they decide to do so.” 

The nonwaiver agreement, which was inclosed in the letter addressed to Marsh 
& McLennan, was a printed form furnished by Jones & Key with the blanks filled 
in to suit this case and consisted of two paragraphs, the first of which is set out 
for the attention of this court by appellant. The second paragraph reads as fol- 
lows: 

“It is the intention of this agreement to preserve all of the rights of the 
parties hereto and to provide for an investigation of the loss and the amount 
thereof without in any way affecting, impairing or adding to the liability of the 
Company under said policy, or waiving any of its rights thereunder, and no act 
of the Company shall be construed as an admission of its liability.” 

This nonwaiver, which was inclosed in a letter from Mr. Jones, was received 
on March 3, 1933, by Marsh & McLennan; was signed on that date by Mr. 
Corbett for the Club Aluminum Company, witnessed by Mr. Leyden of Marsh 
& McLennan, and returned to Mr. Jones, who signed it on behalf of the insur- 
ance company. 

It also appears from the facts that Mr. Jones thereafter entered his firm’s 
appearance in the injury suit as attorney for the assured, the Club Aluminum 
Company, filed pleas in its behalf, and began an investigation of the facts con- 
cerning the injury. A trial was had, and, upon the verdict of the jury, judgment 
was entered for $10,000 and costs. On March 7, 1933, apparently at the request 
of Mr. Jones, Marsh & McLennan wrote a letter to Mr. Jones inclosing Plaintiff's 
Exhibits 12, 13, 14, and 15, from which it appears that it was the contention of 
the assured that notice had been given to Hodgkinson & Durfee on May 7, 1931. 

It further appears that the defendant-garnishee, through its agents, made an 
investigation of the facts surrounding the accident, and the investigator examined 
the files of the Zurich Insurance Company, which company was interested in 
the litigation, and also examined the files of the coroner’s record of the inquest. 

The plaintiff contends that at no time did the insurance company deny 
liability under the policy of insurance for failure to give notice, but assumed the 
defense of said injury suit and insisted that its assured co-operate with it in the 
defense of said suit. 

The defendant-garnishee answers, however, that no notice of the accident 
was given to it, as required by the terms of the policy; that the notice of this 
accident given to defendant was, in fact, received almost two years after the 
accident occurred, when Frazier filed suit against the Club Aluminum Company. 
The plaintiff in this action did offer evidence that the Club’ Aluminum Company 
notified Messrs. Marsh & Mclennan, its insurance agent, of the accident which 
occurred on May 5, 1932, by which Frazier was injured through the negligent 
operation of an automobile by this company, The insurance agent, in turn, pre- 
pared a letter to that effect, and the evidence tends to establish that the letter 
was deposited for the purpose of delivery through the Clearing House System, 
which was operated for the delivery of letters to the insurance company and 
— tenants of the Insurance Exchange, a large office building located in 

icago. 


_ The unfortunate feature of this case is that the defendant's agent, tenants 
in the same building, ceased business, and, as admitted by the agent, the files of 
all claims pending during the time it is claimed this defendant was notified were 
destroyed. Under the circumstances, the only proof existing is a carbon copy 
of the letter prepared by Marsh & McLennan, agents for the Club Aluminum 
Company. It will not be necessary to repeat the facts above stated in the opinion. 


[1] It is to be noted that the defendant does not make the point that the 
letters delivered under the system in vogue was not binding. If the practice was 
followed by the agents of both parties, then we will assume that the court had 
before it sufficient evidence to warrant the assumption that the notice was 
delivered. During a period of several years, the defendant in this action did 
not, in fact, disclaim liability for want of notice until the trial to recover by the 
original plaintiff was instituted. The defendant contends that by agreement 
between the Club Aluminum Company and the defendant insurance company, 
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the defendant did not waive any of its rights under the insurance policy by 
having its attorney appear and defend in the original action for damages. It is 
rather unusual that during this period of time the defendant failed to deny 
liability for want of notice, even when in the original action the attorney for 
the defendant appeared and acted for the Club Aluminum Company. However, 
as we have indicated, the evidence before the court was sufficient to establish 
that the defendant had received-notice. 

(2, 3] It is contended that when the defendant attorney was called by the 
plaintiff in this action, under chapter 37, § 388, Smith-Hurd III. Stats., chapter 
37, par. 421, Ill. Rev.Stats.1935, the court erred in allowing examination of the 
witness as if under cross-examination. An attorney appearing for the adverse 
party for the purpose of proving facts that are not of a confidential disclosure 
between an attorney and a client. The only time our courts have criticized an 
attorney appearing in a case has been when the attorney takes the witness 
stand to testify for and on behalf of his client, 

The fact that the plaintiff was seeking to establish by this witness was 
receipt of notice by him for his client in order to qualify certain copies of notice 
offered in evidence. This examination while not strictly admissible under this 
section was not such error as would justify a reversal of the judgment. There 
is sufficient evidence in the record, however, to justify the court in admitting the 
notice. Kreiling v. Nortrup, 215 Ill. 195, 74 N.E. 123. 

We have considered the questions properly before the court. Plaintiff's 
contention that the record was not properly before the court we have disregarded, 
since the portion of the record regarded as material was subsequently furnished 
by the plaintiff for the benefit of the court. 

The judgment is affirmed. 

Judgment affirmed. 

Denis E. Sullivan, P. J., and Hall, J., concur. 


SCHMEIG v. TRAVELERS’ INDEMNITY CO. et al. Gen. No. 9164. 
Appellate Court of Illinois. Second District. May 18, 1937. 
8 Northeastern Reporter (2d) 953. 
OTHER INSURANCE. 

Insured could not recover on automobile fire policy which provided that no 
recovery should be had if, at time of loss, there existed other insurance whether 
valid and collectible or not, and in which policy insured had stipulated that auto- 
mobile was fully paid for and was not encumbered by any lien or encumbrance, 
where, at time of loss of automobile by fire, automobile was owned under con- 
ditional sales contract by finance company which had a fire policy covering the 
automobile. 

(For other cases, see Insurance, Dec. Dig. §§ 282[2], 336[1].) 


Appeal from Circuit Court, La Salle County; Robert E. Larkin, Judge. 

Action by E. G. Schmeig against the Travelers’ Indemnity Company and 
another to recover upon an automobile fire policy. From a judgment for plaintiff, 
named defendant appeals. 

Reversed and remanded. 

H. L. Richolson, of Ottawa, for appellants. 

William L. Zwanzig, of Ottawa, for appellee. 

Dove, Justice. (Publish abstract only.) 


BUCKLEY v. 2ZTNA LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. June 1, 1937. 
8 Northeastern Reporter (2d) 748. 
CONSENT. 


Under statute governing automobile liability policies, party injured when auto- 
mobile coasted down street after being parked therein by parking space attendant 
could recover in statutory suit under automobile owner's liability policy, notwith- 
standing that attendant was authorized to operate automobile only in parking 
space (G.L.[Ter.Ed.] c. 90, § 34A; ¢. 175, §§ 112, 113; c. 214, § 3 (10). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Superior Court, Suffolk County; Hanify, Judge. 

Suit in equity by William B. Buckley against the AZtna Life Insurance. Com- 
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pany and others, under an automobile liability policy issued to defendant Sarah 
C. Hall, automobile owner, for satisfaction of judgments held by plaintiff against 
defendant John Cunningham, operator of the automobile, and against the defendant 
General Trading Company, employer of defendant Cunningham. From a decree 
for plaintiff for $2,162.59 and costs, the defendant insurance company appeals. 

Affirmed. 

H. W. Hardy and G. Petersen, both of Boston, for appellant. 

G. S. Alberts, of Boston, for appellee. 

LuMMus, Justice. 

The defendant General Trading Company owned and operated a parking place 
for automobiles bounding on Bowdoin Street in Boston, a public way. The defend- 
ant Cunningham was its servant. The defendant Sarah C. Hall owned an auto- 
mobile, and was insured by the defendant Aétna Life Insurance Company under 
the Massachusetts compulsory motor vehicle liability security law. G.L.(Ter.Ed.) 
c. 90, § 34A. It is agreed that on October 29, 1934, Sarah C. Hall “gave her 
daughter in law, Marguerite A. Hall, permission to use the * * * automobile, to 
drive to Boston, and to park in a private parking space if she wanted to, and to 
allow the attendant to drive the car around within the parking space so far as 
necessary to allow other automobiles to get out.” Marguerite A. Hall left the 
automobile in the care of the defendant General Trading Company within its 
parking place, with implied consent to drive it therein, paid the parking charge, 
and went away. 

The defendant Cunningham, coming on duty later as attendant at the parking 
place, drove Mrs. Hall’s automobile out of the parking place and stopped it at a 
point on Bowdoin Street where parking was prohibited. He did this to make room 
for an automobile in the middle of the parking place to get out. After he had 
returned to the parking place to relieve the congestion further, Mrs. Hall’s auto- 
mobile started, coasted down Bowdoin Street, and hurt the plaintiff Buckley. 
Buckley obtained judgment in tort for negligent personal injury against Cunning- 
ham and the General Trading Company. He then brought this bill, under G.L. 
(Ter.Ed.) c. 175, §§ 112, 113, c. 214, § 3(10), to reach and apply in satisfaction of 
the judgment the obligation of the defendant Atna Life Insurance Company under 
the compulsory liability policy issued to Sarah C. Hall. From a decree for the 
plaintiff the insurer appealed. 

That policy, as required by G.L.(Ter.Ed.) c. 90, § 34A, provided indemnity, 
not only to the insured but also to “any person responsible for the operation of 
the insured’s motor vehicle with his express or implied consent,” against loss by 
reason of the liability to pay damages to others for bodily injuries “arising out of 
the ownership, operation, maintenance, control or use upon the ways of the com- 
monwealth of such motor vehicle.” In Blair v. Travelers’ Ins. Co. (Mass.) 197 
N.E. 60, 62, it was said that earlier cases had “settled that a statutory policy of 
insurance such as this must be construed broadly to effectuate the legislative 
purpose that automobiles actually permitted to be on the public ways be covered 
by indemnity insurance for the benefit of persons who may suffer personal injury 
through their operation; that the bailee of an automobile becomes ‘responsible’ to 
the owner for its operation; and that the required ‘consent’ is consent to the bail- 
ment, not consent to the particular use which is being made of the automobile 
at the moment of the accident.” 

In the present case, the bailment to the General Trading Company was designed 
to keep the automobile wholly off the public ways. There is nothing to show that 
either the owner or her daughter in law authorized or contemplated its removal 
from the parking place to Bowdoin Street. 


But the General Trading Company and Cunningham as its servant were author- 
ized, as the parties agreed, to operate the automobile within the limits of the park- 
ing place. They thus became “responsible for the operation of the insured’s motor 
vehicle with his [her] express or implied consent,” within G.L.(Ter.Ed.) c. 90, 
§ 344A. The case of Novo v. Employers’ Liability Assurance Corp., Ltd. (Mass.) 
3 N.E.(2d) 737, where the bailment to the operator was without the consent of the 
owner, does not apply. The statute does not by its terms require that the responsi- 
bility, consented to by the insured, be for the operation of the automobile upon 
the ways of the commonwealth or in any other place. It requires only that the 
insured consent to responsibility on the part of the person, against whom judg- 
ment is obtained, for the operation of the automobile somewhere, and that the 
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judgment be based upon an operation or use of the automobile “upon the ways 
of the commonwealth.” In Dickinson v. Great American Indemnity Co. ( Mass.) 
6 N.E.(2d) 439, it did not appear that the owner authorized the operation of the 
motor vehicle anywhere on the occasion in question. We think that the fact that 
Cunningham, as servant of the General Trading Company, operated the automobile 
beyond the limits set and on a public way, has no more effect than a violation 
of the terms of the bailment had in O’Roak v. Lloyds Casualty Co., 285 Mass. 
532, 189 N.E. 571; Guzenfield v. Liberty Mutual Ins. Co., 286 Mass. 133, 190 N.E. 
23; Boudreau vy. Maryland Casualty Co., 287 Mass. 423, 192 N.E. 38, or Blair y. 
Travelers’ Ins, Co., 288 Mass. 285, 192 N.E. 467. 
Decree affirmed with costs. 


LIBERTY MUT. INS. CO. v. MARTEL et al. 
Supreme Court of New Hampshire. Hillsborough. May 4, 1937. 
192 Atlantic Reporter 152. 
1. BURDEN OF PROOF. . 
In suit by insurer to determine question of coverage under automobile 
liability policy, insurer did not have burden of proof on issue of noncoverage. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
2. CONSENT. 
_In insurer’s suit to determine question of coverage under automobile liability 
policy, where both owner and driver of insured truck testified that at time of 


accident truck was being driven by driver on business of his own without knowl- 


edge or consent of owner and contrary to owner's express orders, evidence held 
not to support jury’s verdict that truck was being driven with consent or per- 
mission of owner. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Transferred from Superior Court, Hillsborough County; Johnston, Judge. 

Suit by the Liberty Mutual Insurance Company against Louis E. Martel and 
others. Plaintiff's exceptions to denial of its motion for directed verdict were 


transferred to the Supreme Court. 

Decree for plaintiff. 

Bill in equity, brought for the purpose of determining the question of cover- 
age under a policy of automobile liability insurance issued by the plaintiff to the 
defendant Martel. 

The superior court, subject to the plaintiff’s exception, ordered that an issue 
be framed for the jury and ruled that the burden of proof on the issue of non- 


coverage rested upon the plaintiff. Pursuant to this order the court submitted 
the following question to a jury: “Was Roland Dulac operating the truck of 
Louis E. Martel August 25, 1933, at the time when Patrick J. Gibbons and 
Bertha Duplissis Gibbons were injured, with the consent or permission, either 
express or implied, of the said Louis E. Martel?” To this question the jury 
gave an affirmative answer. , 
The plaintiff’s exception to the denial of its motion for a directed verdict of 


noncoverage, and its exception to the ruling which placed upon it the burden of 


proof on that issue, were transferred by Johnston, J. Other questions which 


were transferred without ruling do not now call for consideration. 
Wyman, Starr, Booth, Wadleigh & Langdell and Winthrop Wadleigh, all 
of Manchester, for plaintiff. 
Omer H. Amyot, Osgood & Osgood, and Cyprien J. Belanger, all of Man- 
chester, for defendants. 


Per Curiam. 


[1] The ruling of the court in relation to the burden of proof was erroneous. 
Travelers’ Insurance Co. v. Greenough, 88 N.H. —, 190 A. 129. 


[2] A new trial is not required, however, because we are of the opinion that 
the record contains no evidence whatever in support of the verdict returned by 
the jury. Both Martel and Dulac, being, respectively, the owner and driver of 
the truck, testified definitely that at the time of the accident it was being driven 


by Dulac upon business of his own, without the knowledge or consent of Martel, 


and contrary to the latter’s express orders, They also testified that it had never 
been so used before, that Dulac was first employed by Martel only five days 
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previous to the accident, and that it was no part of his duty to drive the truck 
for any purpose. The only other evidence in the case on this point was that of 
one De Rochers, a neighbor of Martel, who testified that once or twice a week 
during the year previous to the accident he had seen Dulac operating Martel’s 
truck. 

This latter evidence is not sufficient to sustain the verdict. It is sufficienf to 
support the inference that Dulac had authority to drive his employer’s truck, 
but neither it nor any other evidence in the case tends to indicate that he had 
permission, eithey express or implied, to use the truck in the way in which the 
uncontradicted evidence establishes that he was using it at the time of the 


accident, that is, upon business or affairs of his own. 
Decree for the plaintiff. 


ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., Limited v. 
AMERICAN MUT. LIABILITY INS. CO. OF BOSTON. No. 409. 


Supreme Court of New Jersey. May 28, 1937, 
192 Atlantic Reporter 387. 
1, USE. 


Public liability covering accidents caused by assured’s drivers and chauffeurs 
“except” those arising in connection with maintenance, use, or operation of 
motor vehicles contemplated accident immediately identified with ownership, 


maintenance, use, or operation of the vehicle, 


(For other cases, see Insurance, Dec. Dig. § 435.) 
2. USE. 


Insurer is liable for injury under public liability policy where natural or 
ordinary sense of clause excluding liability from accidents arising in connection 
with use or operation of motor vehicles is not inclusive of service of which injury 
is a direct emanation. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


3, CONSTRUCTION. 


In ascertaining common intention of parties to public liability policy, normal 
significance of words, both singly and in collocation, is adhered to, unless a 
special meaning is shown by the circumstances. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. AMBIGUITY. : 
Where public liability created uncertainty or ambiguity as to scope of 


insurer's undertaking, doubt was to be resolved against insurer, 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
8 AMBIGUITY. 

The doctrine that where language employed in policy is susceptible of two 
constructions, that more favorable to assured will be adopted, applies specially 
to exclusions from general indemnity clause otherwise embraced therein. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
9. USE. 

Under public liability policy covering accidents caused by assured’s drivers 
and chauffeurs “except” those arising in connection with maintenance, use, or 
operation of motor vehicles, insurer was liable for injury to customer which 


occurred as assured’s chauffeur put ice, which chauffeur delivered in assured’s 
truck, into icebox in customer’s store. 


( For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from second District Court of City of Newark. 


Action by the Zurich General Accident & Liability Insurance Company 
against the American Mutual Liability Insurance Company of Boston. Judg- 
ment for defendant and plaintiff appeals. 

Affirmed. 

George F. Lahey, Jr., of Newark, for appellant. 

Edward R. McGlynn, of Newark, for respondent. 


HEHER, Justice, 


One Borer sustained personal injury at the hands of a servant of Hamilton 
Farms, Inc., a dairy concern (hereinafter referred to as the “assured’”), while 
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engaged in the master’s service; and the point in controversy is which of two 
policies of liability insurance, issued by plaintiff and defendant, respectively, 
affords indemnity coverage. 

Borer instituted action to recover the consequent damage. Each insurer 
denied coverage, and, upon defendant’s refusal so to do, plaintiff undertook 
defense of the action and gave notice to defendant that it “would look to” it “for 
reimbursement in the event of an adverse verdict.” That contingency happened, 
Plaintiff paid the judgment entered thereon, and received from the assured 
“an assignment of its rights against the defendant” under the latter’s policy. 
Defendant concedes “plaintiff's right to sue in its own name for the amount 
claimed”; and it was stipulated that judgment should go in accordance with, the 
determination of the issue stated above. 

The insuring clause of the public liability policy issued by plaintiff covers 
accidents caused by the assured’s drivers and chauffeurs, “except those arising 
in connection with the maintenance, use or operation of teams or motor vehicles.” 

The pertinent provision of defendant’s policy obligates it “to pay * * * each 
loss by reason of liability imposed upon” the assured “by law for damages, * * * 
caused by an accident * * * by reason of the use, ownership, maintenance, or 
operation of the motor vehicle or trailer, or, if the motor vehicle is of the com- 
mercial type, by reason of the loading or unloading of merchandise, provided the 
insured has, as respects such loading or unloading operations, no other collectible 
insurance.” 

The accident occurred while these policies were in force; and the facts are 
not in dispute. It is stpulated that a chauffeur of assured “had driven an auto- 
mobile belonging to said concern to the store of Borer, who was a customer of 
said corporation and had removed from said automobile truck a can of milk 
and a cake of ice, which milk and ice the chauffeur had carried from said auto- 
mobile to the store of the said Borer and while placing the milk and ice in an 
icebox maintained in the interior of the premises of said Borer, injured the said 
Borer.” The chauffeur testified that, while he was in charge of the “platform” 
at the assured’s plant, Borer asked for the immediate delivery of the merchan- 
dise referred to. As was the custom when a “regular deliveryman” was not avail- 
able, the witness delivered the articles to Borer’s store, using one of the assured’s 
trucks for the purpose. He thus described his own actions and the attending 
circumstances: “Rolled a can of milk to the back of the store where he (Borer) 
had his icebox; lifted the can of milk up; I put it into the icebox; brought the 
ice in, chopped it up around. Before I chopped it up, I had an ice pick in my 
back pocket. * * * As I lifted the ice up, and Mr. Borer passed me, for some 
reason or other, I don’t know, whether it was intentional, he was going to slap 
me; but I saw the shadow of his arm, and I moved forward. As I did, the 
momentum moved down the pick and stabbed his wrist.” 


The initial inquiry is whether the accident thus occurring arose “in connec- 
tion with the maintenance, use or operation” of assured’s motor truck; and it 
must be resolved in the negative. 


[1-3] The contracting parties plainly contemplated an accident immediately 
identified with the ownership, maintenance, use, or operation of the vehicle; and 
the mishap which befell Borer does not fall into that category. The natural or 
ordinary sense of such words is not inclusive of the service of which the injury 
was the direct emanation; and, in the ascertainment of the common intention, 
the normal significance of words both singly and in collocation is adhered to, 
unless a special meaning is shown by the circumstances. Williston on Contracts 


(Rev.Ed.) 8§ 618, 650. 


[4, 5] These words are plain and unambiguous, and delimit with understand- 
able certainty the liability imposed upon the insurer. They relate to the vehicle 
itself, and exclude acts that are only remotely connected with its ownership, 
maintenance, use, or operation. A construction that would include within the 
coverage of a clause so phrased the thing being done when this accident happened 
would impart to it an artificial meaning at variance with the apparent intention of 
the parties. While the intention of the parties to an integrated contract is the 
objective of judicial exposition, it is not the real intent but that expressed or 
apparent in the writing that controls. Subject to qualifications not here pertinent, 
the standard of interpretation of an integrated agreement is “the meaning that 
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would be attached to the integration by a reasonably intelligent person acquainted 
with all operative usages and knowing all the circumstances prior to and con- 
temporaneous with the making of the writing, other than oral statements by the 
parties of what they intended it to mean.” Corn Exchange National Bank & 
Trust Co. v. Taubel, 113 N.J.Law, 605, 175 A. 55, 58. 

It is not suggested that these words have, by usage and custom, a peculiar 
meaning more extensive in scope than their natural import; and there is nothing, 
either in the context or circumstances, to signify their use in a special sense. 
And the application of the standard of interpretation adverted to does not result 
in uncertainty or ambiguity justifying the invocation of any of the established 
rules in aid of that primary standard. 

[6-8] That these words were used in defendant’s policy in their common, 
ordinary, and popular sense is manifested by the subsequent alternative provision 
imposing liability if the accident is caused by reason of the “loading or unloading” 
of merchandise from a vehicle of the commercial type. A clear distinction is thus 
made between the use, ownership, maintenance, or operation of the vehicle and 
the loading or unloading thereof; and, if it be conceded that the absence of such 
distinguishing language from plaintiff’s policy creates uncertainty or ambiguity 
as to the scope of that insurer’s undertaking, the doubt is, on well-settled principles, 
to be resolved against the latter. In that situation, we are enjoined to apply the 
canon of construction that, where words or other manifestations of intention bear 
more than one reasonable meaning, they will be read most strongly contra pro- 
ferentem, unless their use by him is prescribed by law. Where the language 
employed is reasonably susceptible of two constructions, that more favorable to 
the assured will be adopted. Fleming vy. Connecticut General Insurance Co., 116 
N.J.Law, 6, 181 A. 185. This doctrine has special application to exceptions out of 
the general indemnity clause—exclusions from the effect or operation of that 
provision otherwise embraced therein. 

[9] It is to be observed that the coverage of plaintiff’s policy is not limited to 
the “location” of the assured’s business plant. It extends also to accidents occur- 
ring “elsewhere if caused by employees” of the assured “engaged usually in said 
business operations at said locations but who in the discharge of their duties may 
be required occasionally to be at other locations or if resulting from an accident 
occurring at said locations.” 

We have no occasion to determine whether an accident occurring in the course 
of the “loading or unloading” of a vehicle within the policy coverage arises in 
connection with its “maintenance, use or operation,” within the intendment of 
plaintiff's policy. Here the unloading of the merchandise had been completed when 
the accident occurred. The assured’s servant was then engaged in the servicing 
of the delivered milk upon Borer’s premises, an act entirely disconnected from the 
unloading of the article from the vehicle. 

It results that the assured’s liability for the negligence of its servant was within 
the coverage of the policy issued by plaintiff. 

The judgment is accordingly affirmed, with costs. 


SCHIELDS v. LONDON & LANCASHIRE INDEMNITY CO. OF AMERICA. 
Supreme Court, Appellate Division, Third Department. May 14, 1937. 
295 New York Supplement 434. 
CO-OPERATION. 

Whether insured under automobile liability policy failed to co-operate in 
defense of negligence action brought against insured so as to preclude person who 
obtained judgment against insured from recovering on judgment against insurer 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from Supreme Court, Delaware County. 

Action by Wilma Shields against the London & Lancashire Indemnity Com- 
pany of America. From a judgment for plaintiff and from an order denying 
defendant’s motion for new trial, defendant appeals. 

Judgment and order affirmed. 

Argued before Hill, P. J., and Rhodes, McNamee, Bliss, and Heffernan, JJ. 

Carter & Conboy, of Albany, for appellant. 
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Leary & Fullerton, of Saratoga Springs, for respondent. 

Per Curiam. 

Appeal from a judgment of the Supreme Court entered upon the verdict of a 
jury in Delaware county, and from an order denying defendant's motion for a new 
trial. 

Plaintiff herein recovered judgment for negligence against the Stamford 
Press, Inc., the owner of an automobile, for injuries caused by said automobile, 
Execution under said judgment having been returned unsatisfied, this action was 
brought by said plaintiff against the defendant herein which had issued its policy 
insuring said Stamford Press, Inc., against liability. As a defense the defendant 
herein asserts that the insured failed to co-operate in the defense of the negligence 
action brought against insured by the plaintiff, as required by the terms of said 
policy, in that the president of the insured reported and represented to the insurer 
that the accident was caused by the plaintiff turning her car in front of the car 
belonging to the insured, and said president of said insured so testified upon the 
trial of plaintiff against the insured; that she produced in rebuttal, however, wit- 
nesses who testified to the effect that the said president of said insured had made 
a statement to the effect that he did not know how the accident happened because 
he was asleep or drowsing at the time. The court below submitted to the jury 
the question as to whether the insured had co-operated with the insurer. The 
sole question raised by the appellant is that the verdict of the jury is against the 
weight of the credible evidence. 

Judgment and order unanimously affirmed, with costs. 


VENDITTI v. MUCCIARONI et al. 
Court of Appeals of Ohio, Ashtabula County. Aug. 21, 1936. 
8 Northeastern Reporter (2d) 460. 
1. DEFENSE, RIGHT OF 
Statute authorizing person who has obtained judgment for injuries to file 
supplemental petition against judgment debtor’s insurer does not confer on judg- 
ment creditor any higher or greater right than judgement debtor had under con- 
tract of insurance (Gen.Code, § 9510-4). 
(For other cases, see Insurance, Dec. Dig. § 591%.) 
2. DEFENSE, RIGHT OF. 
_. Under statute authorizing person who has obtained judgment for bodily 
injuries to file supplemental petition against judgment debtor’s insurer, insurer 1s 
entitled to set up same defense against judgment creditor as would be available 
against judgment debtor as insured under policy (Gen.Code, § 9510-4). 


(For other cases, see Insurance, Dec. Dig. § 591%.) 
3. DEFENSE, RIGHT OF. 


Whether statute authorizing judgment creditor to file supplemental petition 
against judgment debtor’s insurer, provides for auxiliary proceeding in nature of 
proceeding in aid of execution or for original action he/d not to affect right ot 
insurer to assert defenses available to insurer in action by insured (Gen.Code, 
§ 9510-4). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. DEFENSE, RIGHT OF. 

Sole purpose of provisions of Statute authorizing person who has obtained 
judgment for bodily injuries to file supplemental petition against judgment debtor's 
insurer was to authorize more speedy method of procedure than by former prac- 
tice of instituting separate action against insurer without in any way materially 
changing rights of insurer to defend on any ground which was available under 
former procedure (Gen. Code, § 9510-4). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

5. ESTOPPEL. i 

In action by judgment creditor against insurer under statute authorizing per- 
son who has obtained judgment for bodily injuries to file supplemental petition 
against judgment debtor’s insurer, insurer held not estopped from setting up defense 
that policy was fraudulently procured and that accident was caused by virtue of con- 
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spiracy between judgment debtor and judgment creditor, by defense of insured 

in original action without knowledge of fraud or conspiracy (Gen.Code, § 9510-4). 
(For other cases, see Insurance, Dec. Dig. § 388[5].) 

6. FRAUD. 

Judgment against insured under automobile liability policy in action against 
insured which was defended by insurer without knowledge that policy had been 
obtained by fraud or conspiracy between insured and plaintiff held not res judicata 
of insurer’s liability in proceedings against it by supplemental petition authorized 
by statute (Gen.Code, § 9510-4). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

9. CONSPIRACY. 

Evidence held to justify judgment denying judgment creditor of insured under 
automobile liability policy recovery against insured for amount of judgment on 
ground that policy was fraudulently procured and that accident was brought about 
by virtue of conspiracy between insured and judgment creditor (Gen.Code, § 
9510-4). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 

1. In an action by a judgment creditor against an insurance company under 
favor of section 9510-4, General Code, the defendant insurance company, by hav- 
ing defended insured, the judgment debtor, in the former action in which the 
insurer was not made a party, is not thereby estopped from setting up the defense 
that the insurance policy was fraudulently procured and the accident caused by 
virtue of a conspiracy between the insured and plaintiff, where it appears that the 
insurer had no knowledge of the fraud or conspiracy at the time of the former 
action. 

2. Under such facts, the first judgment is not res judicata as to an action 
brought under favor of section 9510-4, General Code. 

3. In an action at law where the defense is based upon fraud, such fraud need 
be proven only by a preponderance or greater weight of the evidence. 

Action by Michael Venditti against Michael Mucciaroni, wherein the plaintiff 
obtained a judgment and filed a supplementary petition against the Fidelity & 
Casualty Company of New York. From a judgment denying recovery against the 
Fidelity & Casualty Company of New York, the plaintiff appeals.—[Editorial 
Statement. | 
Affirmed. 

Jack B. Dworken, of Cleveland, and Herc. Paulino, of Ashtabula, for appel- 
ant. 

Howell, Roberts & Duncan, of Cleveland, for appellee. 

Nicuots, Judge. 

Michael Venditti, plaintiff-appellant, sued Michael Mucciaroni, defendant, in 
the common pleas court of Ashtabula county, and there obtained a judgment 
against the defendant in the sum of $6,291.77 for personal injuries alleged to have 
been received by Michael Venditti when the automobile in which he was riding 
in the city of Ashtabula on the evening of the 12th day of February, 1933, was 
struck from the rear by the automobile of Michael Mucciaroni. The Fidelity & 
Casualty Company of New York, defendant-appellee, defended the original action 
upon which judgment was obtained by Michael Venditti against Michael Muccia- 
roni, but no proceedings were instituted for the reversal of that judgment which 
was rendered on the 13th day of December, 1934. 

In accordance with the provisions of section 9510-4, General Code, effective 
October 3, 1933, plaintiff filed his supplemental petition in the action in the com- 
mon pleas court of Ashtabula county, naming the Fidelity & Casualty Company of 
New York as a new defendant, alleging in the supplemental petition that leave 
of court had first been obtained to make the Fidelity & Casualty Company of 
New York a new defendant in the action in accordance with the provisions of 
section 9510-4, General Code, and setting forth the judgment recovered by Michael 
Venditti against Michael Mucciaroni; that the judgment is unreversed and unsat- 
ised and was obtained on account of bodily injuries to plaintiff by reason of an 
automobile accident, and further alleged that the new defendant, the Fidelity & 
Casualty Company of New York, at the time of the occurrences set forth in the 
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original petition, had issued its policy of insurance to the original defandant, 
Michael Mucciaroni, which policy of insurance was in full force and effect at 
the time plaintiff’s cause of action arose, and that the policy, among other things, 
provided that in the event a judgment was recovered against the original defend- 
ant, Michael Mucciaroni, in a sum not exceeding $10,000, that the new defendant, 
the Fidelity & Casualty Company of New York, would pay the same, and agreed 
to satisfy any judgment which might be obtained by any person injured by the 
automobile of the original defendant, in an amount not exceeding $10,000, and 
agreed to comply with the laws of the state of Ohio with reference to the pay- 
ment of such judgment in force at the time the judgment was obtained. 

The supplemental petition further alleged that the judgment so obtained had 
not been satisfied within thirty days after the date of its rendition and prayed 
for judgment against the new defendant for the amount of the judgment with 
interests and costs. 

The Fidelity & Casualty Company of New York, before the time in which it 
was required to plead, filed in the common pleas court of Ashtabula county its 
petition for the removal of the action set up in the supplemental petition against 
it to the District Court of the United States for the Northern District of Ohio, 
Eastern Division, upon the ground of diversity of citizenship. Upon motion filed 
in the District Court of the United States upon behalf of Michael Venditti the 
cause was remanded to the common pleas court of Ashtabula county for reasons 
which are not important here. Thereafter, the Fidelity & Casualty Company of 
New York filed its answer and later its amended answer to the supplemental 
petition of plaintiff, admitting in the amended answer that about the time alleged 
in the supplemental petition the plaintiff recovered the judgment hereinabove refer- 
red to and admitting that it had issued a policy of insurance to Michael Mucciaroni, 
but denying that the policy of insurance was in full force and effect at the time 
the plaintiff’s claimed cause of action arose, because it alleged that prior to 
obtaining the issuance of this policy the plaintiff, Michael Venditti, and the defend- 
ant, Michael Mucciaroni, had entered into a conspiracy to defraud this insurance 
company, and by this conspiracy it was agreed between Venditti and Mucciaroni 
that Mucciaroni purchase an automobile and immediately obtain a policy of liability 
insurance, and that thereafter they would have a pretended accident or collision 
between the automobile of Venditti and the automobile of Mucciaroni, in which 
accident the plaintiff would claim to have received personal injuries, and that 
thereupon this defendant insurance company would be notified of the accident and 
a claim would then be made by Venditti against this insurance company; that Muc- 
ciaroni would admit that the accident was the result of his negligence; that the 
claimed injuries caused to Venditti were occasioned by the fault of Mucciaroni; 
that if this insurance company refused to pay the claim there would then be filed 
a lawsuit by Venditti against Mucciaroni for the purpose of obtaining a judgment 
by Venditti against Mucciaroni; that if this insurance company would thereafter 
be compelled to pay the judgment, the money so paid by this insurance company 
would be divided between the plaintiff and the defendant, Mucciaroni; that the 
conspiracy was entered into between plaintiff and the defendant, Mucciaroni, for 
the unlawful purpose of defrauding this insurance company. 

The amended answer of the insurance company further alleged that the plain- 
tiff, Venditti, and the defendant, Mucciaroni, carried out and executed this unlaw- 
ful conspiracy to defraud this insurance company; that the insurance company did 
not know of such unlawful and fraudulent scheme and conspiracy and has only 
learned of the same recently, and it was further alleged that because of such fraud 
and unlawful conspiracy the policy of insurance never became effective and was 
never a binding contract between the parties thereto, and was, therefore, null and 
void; and that upon the discovery of such unlawful and fraudulent scheme and 
conspiracy the insurance company returned or offered to return to the defendant, 
Mucciaroni, the amount of money which he has paid to the insurance company on 
account of the premium for the policy of insurance 

As a further defense to the supplemental petition filed against it, the insur- 
ance company alleged that even though it should be found that the policy of insur- 
ance issued by it to Mucciaroni became effective and was a valid and binding con- 
tract between the parties, which the insurance company denied, nevertheless the 
policy by its terms provided that in the event of an accident caused by the auto- 
mobile of the defendant, Mucciaroni, he shall not voluntarily assume any liability. 





Au 


In 

stit 
for 
sen 
wel 
und 


con 
etfe 
faci 
inst 
co-¢ 
ters 
inst 
poli 
defe 
upo 
in | 
had 
of t 
as bh 
of t 
the 


alles 
insu 
dece 
sam 
that 
betv 
and 

mobi 


carr 
New 
fortl 
any 
to th 
comr 
c0-o} 
the j 
there 
the | 
amen 


F 
New 
of th 
actior 
insur; 
co-op 
any ¢ 
and y 
- 
jury | 
York 
motio 
- 


errors 


Auto. ] Venditti v. Mucciaroni et al. 963 


In this second defense the insurance company alleged facts which it claimed con- 
stituted voluntary assumption of liability on the part of the defendant, Mucciaroni, 
for the accident and injuries to the plaintiff, all without the knowledge or con- 
sent of the insurance company and whereby the terms of the policy o€ insurance 
were violated and the insurance company thereby relieved of any and all liability 
under the policy. 

For a third defense to the supplemental petition filed against it, the insurance 
company alleged that although it denied that the policy of insurance ever became 
effective or was ever a valid or binding contract on the company by reason of the 
facts set forth in its first and second causes of action, nevertheless the policy of 
insurance also contained the further provision that the insured, Mucciaroni, shall 
co-operate with the insurance company (except in a pecuniary way) in all mat- 
ters which the company may deem necessary in the defense of any suit, and the 
insurance company alleged that the insured, Mucciaroni, violated the terms of the 
policy of insurance in failing to co-operate with the insurance company in the 
defense of the suit brought by plaintiff against Mucciaroni, and that Mucciaroni 
upon the trial of the action brought against him by plaintiff gave a different account 
in his testimony with respect to the happening of the claimed accident than he 
had given to the insurance company in his statement and report of the happening 
of the claimed accident, and that the variance was upon facts which were material 
as hearing upon the question of liability, and that the variance between the report 
of the defendant, Mucciaroni, to the insurance company and his testimony upon 
the trial of the case was made with full knowledge upon the part of Mucciaroni. 

In its third defense to the supplemental petition, the insurance company 
alleged that the insured, Mucciaroni, in violation of the terms of the policy of 
insurance, failed to co-operate with the company further in that he fraudulently 
deceived the insurance company in reporting the accident by pretending that the 
same was genuine and bona fide and in not disclosing to the insurance company 
that the accident was a part of a fraudulent and deceitful scheme and conspiracy 
between the plaintiff and the defendant, Mucciaroni, by which it had been planned 
and agreed between them that they would have a collision between their auto- 
mobiles for which collision Mucciaroni would assume full blame, and that by a 
collusion they would co-operate so that the plaintiff might obtain a judgment 
against the defendant, Mucciaroni, and thereby make a claim against this insur- 
ance company upon the policy of insurance and thereby defraud the insurance 
company; and that the fraudulent schemd and unlawful conspiracy was actually 
carried into effect by the plaintiff and the defendant, Mucciaron. 


For reply to the amended answer of the Fidelity & Casualty Company of 
New York, the plaintiff, Michael Venditti, denied the fraudulent conspiracy set 
forth in the amended answer; denied that the defendant, Mucciaroni, violated 
any of the provisions of the policy of insurance or voluntarily assumed liability 
to the plaintiff; denied that the defendant, Mucciaroni, did not aid.the insurance 
company in securing information and evidence; denied that Mucciaroni did not 
co-operate with the insurance company, and averred that Mucciaroni did aid 
the insurance company and did co-operate with it in every way; denied that 
there was any collusion or conspiracy between the defendant, Mucciaroni, and 
the plaintiff, and denied generally each and every allegation contained in the 
amended answer to the supplemental petition. 


Further replying the plaintiff alleged that the Fidelity & Casualty Company of 
New York appeared for and on behalf of the defendant, Mucciaroni, in the trial 
of the original action and together with defendant participated in the trial of the 
action and was therefore barred from denying any claim under the policy of 
insurance and estopped to assert any of its averments of collusion or want of 
co-operation, and by appearance and defense of the original action has waived 
any and all claims which it might have to declare the policy of insurance null 
and void, or to rescind the insurance contract. 


_ Upon the trial of the cause of action set up in the supplemental petition the 
jury returned its verdict in favor of the Fidelity & Casualty Company of New 
York and judgment in its favor was duly rendered upon the overruling of a 
motion for new trial. 


The cause comes into this court upon appeal of law by Michael Venditti. The 
errors assigned in the brief of appellant are: 
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(1) The court erred in overruling appellant’s motion for judgment on the 
pleadings and the opening statement of counsel. S 

(2) The court erred in the admission of evidence to the prejudice of the 
appellant, to which timely objection was made and exceptions noted. 

(3) The verdict of the jury and the judgment of the court sustaining the 
verdict for appellee is not sustained by sufficient evidence and is manifestly 
against the weight of the evidence. 

(4) The verdict of the jury and the judgment of the court is contrary to law. 

(5) The court erred in its charge to the jury. 

1. The first of the assigned errors is based upon the claim of appellant that 
the proceeding authorized by the provision of section 9510-4, General Code, 
wherein one who has obtained a judgment for bodily injuries may file a supple- 
mental petition against the insurance company, is not an original action in which 
all defenses are available, but is merely an auxiliary proceeding in aid of execu- 
tion wherein fraud in obtaining the insurance policy cannot be raised as a 
defense, it being claimed that the only way in which fraud in obtaining the policy 
could be brought into court is by an original proceeding either to cancel the 
policy or in an action to set aside the judgment on the ground of fraud, none of 
which proceedings were begun. In furtherance of the contention made by appel- 
lant in this behalf, it is pointed out in the brief that: The pleadings and opening 
statement of counsel for the insurance company conceded the issuance of the 
insurance policy in question to Mucciaroni, against whom the judgment for bodily 
injuries was rendered in favor of appellant, and likewise conceded that the insur- 
ance company had investigated the original action and defended the same in the 
common pleas court, admitted that the insurance policy was issued prior to the 
collison and injuries received by appellant; that report was made by the insured 
to the company within three days after the accident; that the insurance company 
had procured counsel to defend the original suit and that the counsel so procured 
by the insurance company had prepared and filed the answer of the defendant, 
Mucciaroni, and conducted the trial on his behalf in the common pleas court, 
and that a period of two years and seven months had elapsed subsequent to the 
date of the collision and the filing of the amended answer of the insurance 
company to the supplemental petition, during which time the insurance company 
had an opportunity to investigate the facts and decide whether it would defend 
or refuse to defend the action, that is, to decide whether there was fraud and 
elect to rescind or be bound by the contract, and during that period it had elected 
to defend without any reservations and without raising any questions or issues 
of fraud or lack of co-operation. And it is contended by appellant that by reason 
of these admitted facts the appellee is estopped to raise the issue of fraud and 
conspiracy in the procurement of the policy. In this connection it is the claim 
of the appellant that the remedy of the insurance company, if it desired to plead 
fraud and lack of co-operation on the part of the insured, was to file a motion 
or petition to set aside the original judgment on the ground of such alleged 
fraud if the insurance company could establish that it had no knowledge of the 
fraud at the time it defended the original action. 

The insurance company had not been named a party to the proceeding prior 
to the rendition of the original judgment and although in a certain sense it cannot 
be said to have been a stranger to the action since it received notice and came in 
and defended the same, yet we are of the opinion that the determination of we 
question whether the company is estopped to question the conclusiveness of the 
judgment does not depend upon the method which it might adopt in its effort to 
seek relief from the consequences of the alleged fraud and conspiracy 
Undoubtedly, if the insurance company, at a time preceding the trial of the 
original action, knew of the fraud and conspiracy alleged in its amended answer, 
it would later be estopped to open the judgment either by motion or petition 
or by defense to the supplemental petition herein, but estoppel cannot exist 
except where the person claimed to be estopped has full knowledge of all the 
material facts necessary to determine whether he will elect to rescind the con- 
tract and refuse to defend the action. It is not shown in the pleadings or in the 
opening statement of counsel that the insurance company had any knowledge of 
the fraud and conspiracy alleged by it in its amended answer to the supplemental 
petition. Indeed, it is expressly alleged in this amended answer and set forth in 
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the opening statement of counsel for the insurance company that it did not 
have such knowledge until after it had filed its original answer to the supple- 
mental petition. 

[1-3] Michael Venditti was not a party to the insurance contract which was 
entered into between the Fidelity & Casualty Company of New York and Michael 
Mucciaroni, and with or without the Code provisions authorizing the proceeding 
against the insurance company, the rights of Venditti could rise no higher than 
the rights of Mucciaroni under the contract of insurance. Undoubtedly, if 
Mucciaroni had paid the judgment obtained against him by Venditti and had 
sought in an original action to recover against the insurance company under the 
insurance contract, the company could have defended on the ground of fraud. 
The statute in question, section 9510-4, General Code, cannot and does not 
attempt to give to Venditti any higher or greater right than Mucciaroni has 
under the contract of insurance so that it seems clear to us that since the insur- 
ance company could defend an action brought by Mucciaroni against it for the 
amount paid by him as judgment for bodily injuries received in the automobile 
accident, it necessarily follows that the insurance company may set up the same 
defense against Venditti and that this right is not defeated because of the pro- 
visions of section 9510-4, General Code, which authorize the judgment creditor 
in such case to file in the same action a supplemental petition for the recovery 
against the insurance company of the amount of the judgment for bodily injuries. 

We are furnished with a copy of the opinion of the United States District 
Court upon the motion to remand this cause to the common pleas court of Ash- 
tabula county wherein it seems that the District Court was of the opinion that 
the proceeding authorized by section 9510-4, General Code, was merely an auxiliary 
proceeding in the nature of a proceeding in aid of execution. We are not attempt- 
ing to review the action of the District Court in remanding the cause, but we 
think it immaterial whether the provisions of section 9510-4, General Code, are 
to be considered as an auxiliary proceeding in aid of execution or as an original 
action, as we hold that the same defenses could be set up in either of these 
proceedings. It is difficult for us to understand why one against whom a proceeding 
in aid of execution has been filed would be prevented from showing in such 
proceeding that it was not indebted to the one against whom the judgment was 
rendered whereon the execution was levied, and one of these ways in which it 
could be shown that no indebtedness existed on behalf of the insurance company to 
Michael Venditti was by showing that by reason of fraud and conspiracy the 
insurance contract made by the insurance company was void and of no effect. We 
need not determine here whether Michael Venditti in the first instance may have 
made both Mucciaroni and the insurance company parties defendant to the original 
action. The plaintiff in the court below did not so elect to make both Mucciaroni 
and the insurance company parties defendant to the original action, but did elect 
to proceed in the first instance against Mucciaroni alone and then attempted to avail 
himself of the permissive provisions of section 9510-4, General Code. 

Let us suppose that in the first instance Michael Venditti was authorized to 
join the insurance company with Mucciaroni as an original defendant in the action 
brought by him in the common pleas court for damages for bodily injuries, and 
let us suppose that the insurance company had been required to defend such action 
and did, because of its insurance contract, attempt to defend it, and the cause 
proceeded to judgment without any knowledge upon the part of the insurance 
company of the fraudulent conspiracy between Venditti and Mucciaroni and in 
the original action judgment had been obtained against both Mucciaroni and 
the insurance company and, thereafter, the insurance company had discovered 
the fraud and conspiracy as alleged in the amended answer. It is clear in this 
exampled situation that the insurance company might, on the ground of fraud, 
open up the judgment obtained against it even at a subsequent term and defend 
the original action on the ground of fraud and conspiracy. 

It must be remembered that the claim of fraud and conspiracy alleged in this 
case, if established, was fraud and conspiracy upon the part of both the plaintiff, 
Venditti, and the defendant, Mucciaroni, and neither can obtain advantage by 
treason of the wrong committed. That plaintiff elected to avail himself of the 
permissive provisions of section 9510-4, General Code, instead of bringing a new 





966 The Insurance Law Journal, Vol. 89 [Sept., 1937 


action against the insurance company to recover the amount of the judgment does 
not alter the fact that the insurance company was not named as a defendant in 
the original petition. 

[4, 5] We believe and hold that the sole purpose of the provisions of this 
section of the General Code was to authorize a more speedy method of procedure 
than by the former practice of instituting a separate action against the insurance 
company, but without in ayy way materially changing the rights of the insurance 
company to defend upon any ground which was available under the former proced- 
ure, and we hold that the insurance company is lawfully entitled to interpose the 
defenses set up in its amended answer, and that if it be true, as alleged in the 
amended answer and as stated in the opening statement of counsel, that it but 
recently obtained knowledge of the alleged fraud and conspiracy, it was not 
estopped to defend on that ground. Appellant has urged in support of his conten- 
tion that he was entitled to judgment upon the pleadings and opening statement 
of counsel that there is no evidence in the record showing failure upon the part 
of the insured to co-operate with the insurance company and further that there 
is evidence in the record tending to show that the insurance company at the time 
it defended the original action knew of the alleged fraud and conspiracy charged 
in its amended answer to the supplemental petition. It is well settled that where 
an issue is made by the defendant as to any material allegation of plaintiff's 
petition judgment cannot be rendered upon the pleadings. 

[6] In further support of appellant’s claim that the trial court erred in fail- 
ing to render judgment for the appellant upon the pleadings and opening state- 
ment of counsel for the insurance company, it is contended that the appellee is 
barred from attacking the judgment in the original action because such judgment 
is res judicata, and we are cited to two cases upon which appellant relies, the first 
being that of Washington Gaslight Co. v. District of Columbia, 161 U.S. 316, 
at page 330, 16 S.Ct. 564, 569, 40 L.Ed. 712, wherein it is stated in the opinion 
by Mr. Justice White: 

“ ‘When a person is responsible over to another, either by operation of law 
or by express contract, and he is duly notified of the pendency of the suit, and 
requested to take upon him the defense of it, he is no longer regarded as a 
stranger, because he has the right to appear and defend the action, and has the 
same means and advantages of controverting the claim as if he were the real and 
nominal party upon the record. In every such case, if due notice is given to 
such person, the judgment, if obtained without fraud or collusion, will be conclu- 
sive against him, whether he has appeared or not.” 

We have italicized the words “if obtained without fraud or collusion.” We 
think this language supports our belief and holding that fraud and collusion in 
the obtaining of the original judgment in this case are available to the insurance 
company in the action set up against it in the supplemental petition herein. 

If we concede that the facts alleged in the amended answer of the insurance 
company are true (the truth thereof being required to be conceded for the pur- 
poses of this motion), to hold that such fraud and conspiracy are no defense to 
the insurance company would be to place a premium upon fraud and deceit and 
make of the law an instrumentality of protection to the wrongdoer. In effect, 
it would mean that the greater the cunning, deceit, and fraud, the less it can 
be defended against. We do not subscribe to such doctrine. 

The fourth paragraph of the syllabus in the case of Wasinghton Gaslight 
Co. v. District of Columbia, supra, as reported in 40 L.Ed., is: 

“A judgment against a defendant who has a right of action to recover over 
against a third party is conclusive upon the latter, provided he has notice and 
full opportunity to defend.” 


It cannot be said that the defendant, Mucciaroni, has a right of action to 
recover over against the third party if it be conceded that the contract of insur- 


ance was obtained by his fraud and conspiracy. Nor can it be said that without 
notice of such fraud and conspiracy the insurance company had “full opportunity 
to defend” the original action. , 

The second case cited to us as authority for holding that the original judgment 
is res judicata is that of Fidelity & Casualty Co. of New York v. Blausey, 49 
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Ohio App. 556, 197 N.E. 385. This is not a case involving fraud and deceit, but 
is one in which the insurance company, after assuming the defense of the action 
as required in its policy of insurance, later undertook the defense of nonliability 
on the ground that the claim was not covered by the terms of the policy. We 
think the court was clearly right in holding that the company was estopped to make 
this defense, but the decision has no application to a case wherein fraud and deceit 
were practiced in obtaining the original judgment, which fraud and deceit had not 
come to the knowledge of the insurance company at the time the original judg- 
ment was rendered. 

By supplemental brief counsel for appellant has cited us to certain other 
cases to which we will briefly refer. The case of Miller v. Rhoades, 20 Ohio St. 
494, wherein no question of fraud is involved and, hence, the holding therein is 
clearly distinguishable from the case at bar. 

The case of First National Bank of Mt. Vernon v. First National Bank of 
Lincoln, 68 Ohio St. 43, 67 N.E. 91, was an action by the holder in due course 
of a negotiable promissory note, such holder having recovered and received from 
the maker of the note the amount due thereon, after which one of the payees 
of the note claimed that her signature as an indorser upon the note had been forged 
and this payee brought her action against the holder of the note to recover the 
one-half due her thereon as one of the two payees. The Lincoln Bank, holder 
of the note, notified the Mt. Vernon Bank that it had been sued by the payee and 
later gave the Mt. Vernon Bank notice of the time set for trial. The Mt. Vernon 
Bank did not intervene in the action of the payee against the Lincoln Bank and, 
judgment having been obtained against the Lincoln Bank and paid by it to the 
payee, the Lincoln Bank brought suit in Ohio against the Mt. Vernon Bank to 
recover the amount which it had paid to the payee. The Supreme Court held 
that the Mt. Vernon Bank, in indorsing the note, had guaranteed all former 
indorsements including the forged signature of the payee. The proposition 
contended for by counsel for appellant in the case at bar, to the effect that the 
Lincoln Bank was conclusively bound by the former judgment with respect to 
the forgery, was sustained by the Supreme Court. There was no question of 
fraud upon the part of the Lincoln Bank, and again we call attention to the fact 
that in the case at bar the fraud and conspiracy alleged is the fraud perpetrated 
by one who is now seeking to recover against the insurance company upon a 
judgment fraudulently obtained. We think the cases are clearly distinguishable. 

The case of Boehmke v. Northern Ohio Traction Co., 88 Ohio St. 156, 102 
N.E. 700, is that where one who knew himself to be the wrongdoer sought to 
be made liable in an action for damages for the wrong, voluntarily appeared by 
his attorney and answered in the name of and ostensibly as another person who 
was by the plaintiff named as defendant, and served with process in the mistaken 
helief that the latter person did the wrong. It was held by the Supreme Court that 
the former person, that is the actual wrongdoer, thereby submitted himself to 
the jurisdiction of the court and that it was proper to substitute the real defend- 
ant in place of the nominal defendant sued by mistake; and that the substituted 
defendant was bound by the verdict and judgment rendered against him in the 
case. Clearly the facts in Boehmke v. Traction Co., supra, have no similarity to 
the facts in the case at bar and the decision of the court therein can have no 
application to this case. 


We see no error prejudicial to the rights of Michael Venditti in the over- 
ruling by the trial court of his motion for judgment upon the pleadings and 
opening statement of counsel for the insurance company. , 

[7] 2. We have carefully read the record in this case and have particularly 
noted the testimony to which our attention has been called in the brief of counsel 
for appellant wherein it is claimed that prejudicial error was committed by the 
trial court in overruling objections of appellant. to the introduction of certain 
testimony offered by the insurance company on the trial. This testimony was 
all with reference to a fire which burned the building wherein the appellant suf- 
fered loss to certain household goods. The court limited the consideration to 
be given this testimony by the jury to the purpose only of showing the time of 
certain occurrences which were material to the defense, and instructed the jury 
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that they were to consider this testimony for no other purpose than as showing 
this date. We do not believe that the effect of this testimony was in any way 
responsible for the verdict rendered by the jury, and we find and hold that there 
was no error prejudicial to the rights of the appellant in the admission thereof. 
{8] 3. At this point we deviate from the order in which appellant has 
assigned his grounds of error and take up the matter of claimed error in the 


charge of the court to the jury. 


The trial court charged the jury that the burden was upon the insurance 
company to prove the alleged fraud and conspiracy set up in its amended answer 
by a preponderance of the evidence, that is, by the greater weight of the evidence. 
It is the claim of appellant that the trial court should have charged the jury that 
the burden upon defendant to prove fraud and conspiracy was by “clear and 


convincing proof” or by a “preponderance of clear and convincing evidence,” it 
being insisted that the measure of persuasion in civil cases has to be safely 
and fully convincing where fraud is involved. 


The question of the degree of proof required to prove fraud in a civil action 
has given the courts of Ohio much concern. From an examination of the cases, 
we conclude that fraud ordinarily may be proved by a preponderance of evidence. 
The broad proposition has been laid down by our Supreme Court that in the trial 
of a civil action wherein the claim is based on alleged fraud, the issue may be 
determined in accordance with the preponderance or weight of the evidence whether 
the facts constituting the alleged fraud do or do not amount to an indictable 
offense. Jones, Stranathan & Co. v. Greaves, 26 Ohio St. 2, 20 Am.Rep. 752. 

In the case of Merrick v. Ditzler, 91 Ohio St. 256, 110 N.E. 493, wherein a 
member of the family of a deceased person was attempting to establish a contract 
for services, the Supreme Court held that such contract must be established by 
clear and convincing proof and by repeated decisions of both the Supreme and 
lower courts it has been settled that written instruments executed in conformity 
with the provisions of the deeds act shall not be rescinded or set aside except 
upon proper allegations which are supported -by evidence of a clear and convincing 
character, and that a mere preponderance of evidence sufficient to determine ver- 
dicts in ordinary civil actions is not sufficient. 17 Ohio Jurisprudence 409, and 
‘cases cited. 

But this action is not a proceeding to set aside an instrument having the 
solemnity of a deed, nor is it an action wherein a member of the .family of a 
deceased person is attempting to establish a contract for services. We are not 
able to find any authority in Ohio for holding that in an action at law wherein 
the claim or defense is based upon fraud such as alleged in the amended answer 
of the appellee, such fraud must be proven by other than the preponderance of 
the evidence. We find that the rule set forth in the syllabus in the case of Jones, 
Stranathan & Co. v. Greaves, supra, is applicable to the case here and that the 
issue in this action was proper to be determined in accordance with the prepond- 
erance or greater weight of the evidence and that there was no error prejudicial 
to the rights of the appellant in the charge of the trial court. 

We quote from the syllabus in the case of Bates, Trustee v. Firestone, 20 
Ohio App. 51, 153 N.E. 144: 

“2. When a stock subscriber claims that his subscription was obtained by 
fraud, the burden is upon him to prove the fraud by a preponderance of the 
evidence.” 

We quote from the syllabus in State Savings & Tust Co. v. Grady, 20 Ohio 
App. 385, 153 N.E. 238: 

“2. In a case at law a defense that signatures to a promissory note were 
obtained by fraud is established by the greater weight of the evidence.” aoe 

Motion to certify was overruled in the last-cited case. In the able opinion 
by Mauck, J., the authorities upon this subject are reviewed. 

In Bell v. McGinness, 40 Ohio St. 204, at page 205, 48 Am.Rep. 673, after a 
review of the earlier decisions, it is stated in the opinion: 

“The plain tendency of these cases, however, is to apply the rule of prepond- 
erance of proof in all issues in civil cases. 

“A finding for the government against the citizen may be followed by depriva- 
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tion of life or liberty, and hence the propriety of the rule that no such finding 
should be made without the strong and clear proof required by the rule, beyond 
a reasonable doubt. But in a controversy between man and man, affecting nothing 
but a claim, or a defense to damages, and involving nothing but pecuniary or 
property interests, the reason of the rule wholly fails, and the parties should be on 


an equality as to the quantum of proof required to establish any material fact. 
The tendency of modern decisions in other states is to the view we have here 
taken.” 

3. Was the verdict of the jury manifestly against the weight of the evidence? 
From the record we quote a part of the testimony of one Adolph Banducci, in 


whose home the appellee claims that the fraudulent conspiracy was formed, as 
set forth in its amended answer. From page 206 of the record we find: 


“Q. Just tell what the conversation was, who said it, and what they said. A. 


The conversation was Mike Venditti was addressing Mike Mucciaroni that he 


had a scheme framed up by which they could earn easy money and that was to 
purchase a car and get it insured, then have a collision between them and sue the 
company for indemnity on insurance. 

“Q. Who said that? A. Mike Venditti. 

“QO. And what did Michael Mucciaroni say, if anything, when Venditti said 
that? A. Mike Mucciaroni grinned and he approved * * * Mike Mucciaroni, he 


say, ‘O, K’ ‘ 


“Q. Now then, did they say anything further? A. Furthermore they said 


after several schemes on these occasions why then we can return over to the old 
country and have a good time.” 


From pages 229 and 230 of the record we quote the testimony of Amelia 
Banducci: 

“Q. Will you tell the interpreter first just what you heard Mike Venditti say; 
tell the interpreter and she will give it in English? A. He said with the money 
from the furniture it is the best thing we buy a car and insure it and have a 
wreck and then sue the insurance company for the money. 


Now what else did you hear said at that time? A. With the money we 
get we will retire and go abroad on a trip. 


“Q. Anything else that you heard Mike Venditti say at that time? A. No, 
nothing else. * * * 

“Q. Just tell what you heard Mike Mucciaroni say after Mike Venditti said 
that? A. ‘You are talking right: you talk well, you speak well.’ * * * 

“Q. What did they tell you? A. That they were dumb, with work you don’t 
make any money.” 

The record discloses that the conversation between Venditti and Mucciaroni, 
referred to in the above-quoted testimony of Mr. and Mrs. Banducci, took place 
about a month before the policy of insurance was obtained. The record further 
discloses that Michael Venditti and Michael Mucciaroni were born in the same 
town in Italy, where they were neighbors, played together and went to school 
together. In the year 1915 they came to the United States on the same boat. 
When they first came to the United States they separated for a while, but 
about a year later they came together again in Erie, Pa., and from that time on 
they lived in the vicinity of Erie, Ashtabula, and Conneaut. Except for odd jobs 
occasionally they had been out of work for quite a while before the 15th day 
of December, 1932, when Mucciaroni bought a secondhand Chevrolet coupé 
automobile in Erie, Pa., paying $35 for it; whereupon he came to Ohio and 
procured a license to operate the car, stating at that time that he intended to 
move to Ohio. On December 16, 1932, Mucciaroni went to the office of the 
Fidelity & Casualty Company in Erie, Pa., and told the-lady in charge that he 
wanted to buy a policy of liability insurance and after some conversation he 
purchased the policy in question. The year’s premium on that policy was $48.80, 
more than the cost of the automobile, but he arranged to pay for just one 
quarter of the premium at that time, carrying the policy in force up to March 
16, 1933. At about the same time Venditti went to live with relatives in Ashtabula 
and Mucciaroni went to live with relatives in Conneaut. 

Venditti testified that he did not have any car until about the first of the year 
1933, at which time he bought a secondhand Chevrolet coupé automobile for $35; 
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that he did not take out any liability insurance on the car, but about six days 
before the collision in question Venditti did take out a sick and accident insur- 
ance policy upon which he collected benefits on account of the injuries received 
by him in the collision in question. 

On the evening of February 12, 1933, while both of these Chevrolet coupé 
automobiles were being operated by their respective owners in the same direction 
upon one of the public streets of the city of Ashtabula, Mucciaroni ran his car 
into the rear of Venditti’s car, and as a result of this collision Venditti and 
Venditti’s wife claimed to have received certain injuries. After the collision, 
Mucciaroni reported the same to the insurance company and gave to the company 
a statement, over his signature, to the effect that at the time he was driying only 
20 miles per hour. Upon the trial of the original action Mucciaroni testified 
that he was driving his automobile about 35 miles per hour. 

There is some testimony in the record that Mucciaroni and Venditti had spent 
the whole afternoon preceding the accident together in Ashtabula, although both 
of them denied this fact. Both Venditti and Mucciaroni, after the collision, went 
to the hospital for a short time, and after suit was filed by Venditti against 
Mucciaroni they went to live together again, occupying the same room, and 
while they were living together in the same room, Venditti testified that they 
talked about the lawsuit but that nothing was said about Mucciaroni having 
liability insurance, nor about where he would collect the money if he did get a 
judgment .against his friend, Mucciaroni, who had nothing from which a judg- 
ment cold be collected. Venditti testified further that when he brought suit 
and when he was living with his friend, Mucciaroni, he did not know Mucciaroni 
had any insurance. 

In the statement given by Mucciaroni to the insurance company within a few 
days after the collision, he reported that the accident was “my fault.” “Without 
the knowledge of the insurance company, Mucciaroni also gave to Michael 
Venditti’s attorney a written statement of fact with reference to the collision 
differing in some respects from the statement he had given to the insurance 
company, not admitting therein that the collision was his fault. 

[9] Many other facts might be recited from the record which were pertinent 
for consideration by the jury in determining whether the allegations of the 
amended answer of the insurance company were true, and evidence was sub- 
mitted on behalf of the appellant which, if believed by the jury, had a tendency 
to discredit the testimony of Mr. and Mrs. Banducci as to the conversation to 
which they testified had taken place in their home between Venditti and 
Mucciaroni. But from a very careful consideration of the whole record, we are 
satisfied that there is much credible evidence of a probative value from which 
the jury was warranted in finding the issues in favor of the insurance company, 
and we are unable to find that the verdict of the jury was manifestly against the 
weight of the evidence. Indeed, we are of opinion that the evidence would have 
been sufficient to have warranted the jury in finding the verdict was sustained by 
clear and convincing proof although we hold that the degree of proof required of 
the insurance company to support the allegations of its amended answer was by 
a preponderance of the evidence only. 

4. We have considered all of the errors assigned on behalf of the appellant 
and are unable to find that the verdict of the jury or the judgment of the court 
rendered thereon is contrary to law, and we are further unable to certify that 
substantial justice has not been done. Finding no error upon the record prejudicial 
to the rights of appellant, the judgment of the common pleas court is affirmed. 

Judgment affirmed. 

Carter and Roberts, JJ., concur. 


COMMERCIAL CASUALTY INS. CO. v. LOPER. No. 3030. 
Court of Civil Appeals of Texas. Beaumont. April 2, 1937. 
Rehearing Denied April 14, 1937. 
104 Southwestern Reporter’ (2d) 580. 
5. LIMITATION OF ACTION. 
Insured’s action against automobile liability insurer for amount of adverse 
judgment which insurer refused to pay was governed by four-year limitation 
statute and not two-year limitation statute, notwithstanding policy provision 
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requiring actions to be brought within two years after occurrence causing loss, 
in view of statute prohibiting contract limiting time in which to sue thereon to 
shorter period than two years (Vernon’sAnn.Civ.St. arts. 5527, 5545). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 
6. LIMITATION OF ACTION. 

Provision in automobile liability policy requiring actions on policy to be 
brought within two years after occurrence causing loss was void as vinlative of 
statute prohibiting contracts limiting time in which to sue thereon to shorter 
period than two years (Vernon’s Ann.Civ.St. art. 5545), 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

7. COVERAGE. 

Automobile liability insurer could not defend insured’s action for amount of 
adverse judgment against insured on ground that insured had not paid judgment, 
where insured brought suit on behalf of judgment creditor and officers of court, 
insurer had refused to pay judgment, and reasonableness of judgment was not 
questioned. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Jefferson County Court; C. N. Ellis, Judge. 

Suit by Joe Loper against Commercial Casualty Insurance Company, which 
originated in justice court and was appealed to the county court, where a trial 
de novo was had. From the county court’s judgment, the defendant appeals. 

Affirmed. 

Smith, Smith & Boyd, of Beaumont, and Touchstone, Wight, Gormley & 
Price, of Dallas, for appellant. 

Shivers & Keith, of Pt. Arthur, for appellee. 

ComBs, Justice. 

This case involving the principal sum of $146.84 originated in the justice court 
of precinct No. 2, Jefferson county, and was appealed to the county court at law 
where a trial de novo resulted in the judgment from which this appeal is 
prosecuted. The Insurance Company issued to the appellee, Joe Loper, its 
indemnity policy covering a truck owned by the appellee, insuring him from 
public liability, property damage, and collision. The truck covered by the policy 
was in a collision with an automobile driven by one Brandin and Brandin subse- 
quently recovered a judgment by default against appellee for $139.44, which 
the Insurance Company declined to pay, and this suit followed. Various fact 
issues raised by the pleadings and the evidence were appropriately submitted to 
the jury and determined in favor of appellee. 

Opinion. 

The appellant filed a plea of privilege in the justice court, which was duly 
controverted. It complains here that the justice of the peace declined to hear 
evidence on the plea and that in the county court the county judge, over the 
objection of the appellant, took the plea of privilege “with the case” instead of 
first hearing and determining the plea before proceeding to trial on the merits. 
At the conclusion of the evidence in the trial on the merits the court overruled 
the plea of privilege. 

[1-4] The practice complained of is, of course, irregular and is not to be 
encouraged, since the matter of venue should; as a rule, be determined before the 
hearing on the merits. But even so, a trial court is invested with a reasonable 
discretion in such matters. It is necessary for an appellant to show that he has 
suffered some injury by reason of the action of the court in refusing to dispose 
of the plea of privilege before the trial on the merits before an appellate court 
is authorized to reverse the case on such grounds. Randals v. Green (Tex. 
Civ.App.) 258 S.W. 528; Gilmer v. Graham (Tex.Com.App.) 52 S.W.(2d) 263; 
Griffin v. Linn (Tex.Civ.App.) 3 S.W.(2d) 148. Here no injury is shown nor 
attempted to be shown As a matter of fact, the record shows affirmatively that 
the appellant was not entitled to have its plea sustained. 

[5, 6] There is no merit in appellant’s further contention that the cause of 
action sued on was barred by the “two year statute of limitations.” The suit 
was for debt, based on a written instrument, a policy of insurance, and hence the 
four-year statute governs the case. Article 5527, Vernon’s Annotated Civil 
Statutes; 28 Tex.Jur., p. 112, and authorities cited. Plaintiff’s contention is 
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really grounded upon a provision of the policy, which provided, in substance, 
that “no action shall lie against the company to recover for any loss and/or 
expense covered by this policy unless said action is brought within two years 
after the occurrence causing the loss or damage.” Such provision is in contra- 
vention of article 5545, Vernon’s Annotated Civil Statutes and is, therefore, void. 
Taylor v. Ins. Co. (Tex.Civ.App.) 63 S.W.(2d) 1082, and authorities cited. 

[7] Appellant insists that the appellee was not entitled to recover because 
he had not paid the judgment in favor of Brandin. The plaintiff Loper alleged 
in substance, and so testified, that he brought the suit on behalf of Brandin 
and the officers of the court. It is not disputed that the appellant has thus far 
refused to pay the judgment, the reasonableness of which, incidentally, it does 
not question. Our Supreme Court, in the recent case of Universal Automobile 
Ins. Co. v. Culberson, 126 Tex. 282, 86 S.W.(2d) 727, 87 S.W.(2d) 475, decided the 
point against the appellant’s contention. 

Counsel have prepared their briefs with great care and urge many proposi- 
tions pro and con which we do not deem it necessary to discuss. We have care- 
fully reviewed the case and conclude that the judgment of the trial court should 
be affirmed. 

Judgment affirmed. 
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CASUALTY 


ST. PAUL & KANSAS CITY SHORT LINE R. CO. et al. v. UNITED STATES 
FIDELITY & GUARANTY CO. No. 18711. 
Kansas City Court of Appeals. Missouri. March 1, 1937. 
Rehearing Denied May 3, 1937. 
105 Southwestern Reporter (2d) 14. 
7, INDEPENDENT CONTRACTOR. 

As respects insurer’s liability on public liability policy, where insured rail- 
road’s liability arose from fact that railroad failed to protect and guard highway 
such railroad could not exonerate itself by defense that work was done by inde- 
pendent contractor, nor could such contractor exonerate itself by defense that it 
had sublet work to another independent contractor. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8 SETTLEMENT. 

Under public liability policy, where insurer failed to defend action against 
insured, insured had right to make best possible settlement. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

9, CONSTRUCTION. 

Where railroad, subsidiary railroad, and railroad construction company were 
jointly liable for injury for which party injured recovered from subsidiary in 
action brought within period of limitation, all three parties could recover on pub- 
lic liability policy by which they were insured, whether or not action against 
insured parties other than subsidiary was barred, in view of doctrine of contri- 
bution. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

ll. INDEPENDENT CONTRACTOR. 

In suit to reform and to recover on public liability policy insuring “liability 
imposed by law,” where insured railroad paid judgment against insured subsidiary 
and charged subsidiary, subsidiary charged insured railroad construction company, 
and all parties insured were liable for cause of action supporting judgment, insurer 
held liable to railroad and subsidiary for liability to account to construction com- 
pany, aS against contention that such liability arose by contract. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

12. INDEPENDENT CONTRACTOR. 

* Public liability policy was intended to indemnify not only against direct action 
for tort, but also against loss from liability to others who have been compelled 
to pay damages for negligent or wrongful acts of co-insureds or their agents. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
13..NOTICE. 

Where insurer failed to provide in public liability policy for forfeiture on 
insured’s failure to give notice of accident, claim, and suit, court would not read 
forfeiture provision into policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

14. NOTICE. 

As respects public liability policy, insured is not required to give insurer 
notice until it appears to person of reasonable care and prudence that possible 
liability of insured might exist. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

15. NOTICE. 

Insured, which gave notice to insurer under public liability policy on learning 
of action against coinsured, could recover on policy whether or not other parties 
insured gave reasonable notice. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

16. NOTICE. 4 

Public liability policy would not be avoided for lack of notice as required by 
policy in absence of proof of actual prejudice, which would not be presumed from 
mere delay in giving notice. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 
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17. NOTICE. 

In suit to reform and to recover on public liability policy, defended on ground 
of failure to give notice of claim supporting liability, and failure to make claim 
against insured railroad construction company’s. sub-contractor, who was insured 
by insolvent insurer, where insurer had ample notice to attempt to defend action 
against insured railroad, made no request for information or investigation, and 
made no claim against sub-contractor, insurer was not prejudiced and could not 
rely on such defense. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeal from Circuit Court, Jackson County; Brown Harris, Judge. 

Suit by the St. Paul & Kansas City Short Line Railroad Company and others 
against the United States Fidelity & Guaranty Company. From a judgment for 
plaintiffs, defendant appeals. 

Affirmed. 

Hook & Thomas, of Kansas City, for appellant. 

McVey, Randolph, Smithson & Garrity, of Kansas City, for respondents. 

Reynotps, Judge. 

This suit originated in the circuit court of Jackson county; and it is one in 
equity by the plaintiffs, St. Paul & Kansas City Short Line Railroad Company 
(hereinafter called Short Line); Chicago, Rock Island & Pacific Railway Com- 
pany (hereinafter called Rock Island), and Clinch-Mitchell Construction Company 
(hereinafter called Clinch-Mitchell), against the defendant, United States Fidelity 
& Guarantee Company (hereinafter called the guaranty company), upon a public 
liability policy issued by it to one of the plaintiffs (Clinch-Mitchell) providing 
indemnity resulting from liability imposed by law. 

The amended petition upon which the cause was tried below is in two counts, 
the first of which seeks a reformation of the policy and of a certain indorsement 
thereon, which policy originally named Clinch-Mitchell as the assured thereunder 
and which indorsement included the Rock Island as an additional assured, so as 
to include the plaintiff Short Line as an additional assured in said policy as well 
as the Rock Island and to show the location of the work covered to be on the 
line of the Short Line instead of on the line of the Rock Island at Trenton, Mo. 
The second count seeks recovery in the name of all three plaintiffs on the policy 
- reformed, covering a loss sustained through the death of one Katherine Hen- 

ins. 

From a judgment for the plaintiff upon the first count for the reformation 
of the policy in the particulars sought and upon the second count for the sum 
of $3,532.50. and costs, the defendant appeals. 

The plaintiffs Rock Island and Short Line are railroad corporations, organ- 
ized under the laws of the state of Towa; and each is duly authorized to do busi- 
ness in the state of Missouri. The plaintiff Clinch-Mitchell is a railroad construc- 
tion company, incorporated under the laws of the state of Illinois and duly author- 
ized to do business in the state of Missouri. The defendant guaranty company is 
an insurance corporation, organized under the laws of the state of Maryland and 
duly authorized to do an insurance business in the state of Missouri. The Short 
Line is a subsidiary of the Rock Island; and the stock therein is held by the Rock 
Island; and it is financed, managed, and operated by the Rock Island. It is a 
nonoperating company, and its lines of railroad are taken over by the Rock Island 
under a long time lease. 

It appears from the record that, about June 14, 1929, the Short Line entered 
into a construction contract with Clinch-Mitchell, covering the construction and 
grading of the roadbed on a new line of railway in the state of Missouri between 
Birmingham and Coburn in said state; that, later, on November 11, 1929, it 
entered into an additional contract with Clinch-Mitchell for additional railroad 
construction of like nature from a point near Nettleton, Mo., to a point near Polo, 
Mo., approximately eighteen and one half miles in length; that such contract fur- 
ther required that Clinch-Mitchell should defend all suits growing out of the 
work and should indemnify the railroad against loss arising out of any claims 
growing out of the work and should furnish at its own expense public liability 
and workmen’s compensation insurance fully protecting the railroad against all 
liability. Clinch-Mitchell sublet part of the work covering the place of the accident 
hereinafter mentioned to a subcontractor, E. W. Kolterman. 

From the record, the following facts appear. 
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Clinch-Mitchell, after entering into such contract, made application to the 
defendant for a public liability policy covering the work to be done under its con- 
tract with the Short Line and furnished to the defendant a copy of its contract 
with the Short Line with the information that the construction contract was with 
the Short Line and that the indorsements on the policy to be issued should cover 
the Short Line and the Rock Island as additional assureds. The defendant issued 
its policy to Clinch-Mitchell but erroneously located the work to be done as on 
the line of the Rock Island at Trenton, Mo., instead of on the line of the Short 
Line at Trenton, Mo. The policy as issued named Clinch-Mitchell as the assured 
but omitted the Rock Island and the Short Line as additional assureds. Subse- 
quently, upon the payment of an additional premium therefor, the following 
indorsement naming the Rock Island as an additional assured was attached to 
the policy : 

“* * *® said policy is extended to cover the Chicago, Rock Island and Pacific 
Railway Company, as an additional Assured during the period occasioned by work 
being performed by the Clinch-Mitchell Construction Company for the Chicago, 
Rock Island and Pacific Railway Company as located and described in Item No. 
4 of the policy * * * ” 

The policy was sent to the railroad company, but it returned it to Clinch- 
Mitchell in a letter of November 22, 1929, asking that it furnish copies of the 
workmen’s compensation and the public liability insurance policies, together with 
indorsements naming the Short Line and the Rock Island as additional assureds. 

Thereupon, Clinch-Mitchell, under the date of November 23, 1929, wrote the 
guaranty company asking that it furnish as soon as possible a copy of the policies 
with eo naming the Short Line and the Rock Island as additional 
assureds. 

On December 23, 1929, a copy of the letter of the railroad company to Clinch- 
Mitchell was also sent to the defendant. In answer, the defendant, on December 
30, 1929, made out an indorsement and sent it to Clinch-Mitchell, which indorse- 
ment again located the work on the line of the Rock Island instead of the Short 
Line and omitted the Short Line as an additional assured. 

It is contended by the plaintiffs that the omission of the Short Line from 
both the policy and the indorsement as an additional assured was the result of an 
oversight and a mistake on the part of the defendant’s scrivener, as was also the 
erroneous location of the work to be done on the line of the Rock Island instead 
of the line of the Short Line inasmuch as it was intended that the Short Line 
be included as an assured and that the location of the work should be described 
as on the line of the Short Line. 

The prayer of the first count of the petition is that the indorsement’ and the 
policy be reformed to recite that the work was for the Short Line instead of the 
Rock Island and that the name of the Short Line be inserted in the policy as an 
additional assured. 

Subcontractor E. W. Kolterman was required by his contract with Clinch- 
Mitchell to carry public liability insurance. He took out a policy in the Southern 
Surety Company (which, at the time of the filing of the suit herein, had become 
insolvent) and deposited it with Clinch-Mitchell. 

The policy so issued by the defendant and sued on herein recites, among 
other agreements,: that the defendant agrees to settle and/or defend all claims 
resulting from liability imposed upon the assured by law for damages on account 
of bodily injuries including death at any time resulting therefrom, accidentally 
suffered or alleged to have been suffered by any person or persons other than 
employees of the assured; to defend in the name and on behalf of the assured 
any suit brought against the assured to enforce a claim, whether groundless or 
not, for damages on account of bodily injury including death at any time resulting 
therefrom, accidentally suffered or alleged to have been suffered by any person 
or persons other than employees of the assured; and to pay all expenses covering 
costs and expenses of the investigation, negotiations, or defense and all interest, 
not in excess of the sum of $10,000 for any one accident. Said policy further 
Provided that it would cover all claims for bodily injuries including death at any 
time resulting therefrom, accidentally suffered, or alleged to have been suffered, 
by any person or persons other than employees of the assured, by reason of and 
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during the prosecution of the business described in and conducted at the location 
named in statement No. 4 of the schedule, within the policy period (namely, from 
July 8, 1930, to July 8, 1931). 

On August 2, 1930, one Katherine Henkins was killed in an accident on the 
public highway from outside the right of way of the line under construction, near 
a point where work had been or was being done by subcontractor Kolterman. 
Upon investigation, Clinch-Mitchell reached the conclusion that the accident was 
not connected with its work, but that it was a highway accident; and it made no 
report thereof. Later, on July 21, 1931, a suit against the Short Line was filed 
in the circuit court of Livingston county, Mo., in behalf of the children of the 
deceased Katherine Henkins, through their next friend. Clinch-Mitchell had no 
notice of this suit until February 19, 1932, when it was advised of said suit by 
letter from the Short Line through its chief engineer, who also inclosed a letter 
to its attorneys. Later, on February 25, 1932, the Rock Island forwarded to 
Clinch-Mitchell a copy of the petition, together with notice making formal demand 
that Clinch-Mitchell undertake the defense of the case. These papers were 
forwarded to the Kansas City counsel for Clinch-Mitchell on February 29, 1932; 
and, on March 1, 1932, notice was given to the defendant of said suit, together 
with a copy of the petition and a demand that the defendant undertake the defense 
of the case. In reply, under date of March 10, 1932, the defendant denied liability 
and declined to participate in the defense of the suit. 


An amended petition was filed by the Henkins children. The case was 
removed to the United States District Court, where later a judgment in the sum 
of $2,500 was rendered on a compromise. Court cost and other expenses in 
defending the suit (which was handled by the attorneys for Clinch-Mitchell) 
increased the total sum to $3,000, which was paid by the Rock Island and by it 
charged to the account of the Short Line and by the Short Line in turn charged 
to the account of Clinch-Mitchell, against a fund being withheld from Clinch- 
Mitchell by the Short Line until its contract was completed. The payments and 
charges were made in the usual course of dealing between the three corporations. 
The ultimate charge was against Clinch-Mitchell. 


On February 29, 1932, Clinch-Mitchell, through its attorneys, made demand 
upon subcontractor Kolterman that he, under his contract, defend the suit. 


The reasons assigned by the defendant for declining to participate in the 
defense of the suit were that the Short Line was not an assured and that the policy 
provisions had been violated because neither the accident nor the suit had been 
reported as therein required and because the liability of Clinch-Mitchell, if any, 
to the Rock Island and the Short Line was by reason of contract, a matter 
expressly excluded by the policy provisions. It further stated that such grounds 
were not the only grounds for its refusal to undertake the defense. The defend- 
ant thereafter took no part in the defense of the action; and it was settled, as 
above stated, on December 13, 1932. 


In the instant case, the amended petition alleges the corporate indemnities 
of the various parties, describes the project under construction, and refers to 
the contract between the several parties plaintiff and to the policy issued by the 
defendant to Clinch-Mitchell and the indorsement under date of July 8, 1930, 
extending the coverage to the Rock Island. It alleges that the name of the Short 
Line was omitted from the indorsement through mistake, and that the defendant 
had knowledge of the contract between the two railroads and knew of the inten- 
tion of the railroads that the Short Line be included in the policy as an assured; 
describes the accident; recites the filing of the petition by the Henkins children 
and the subsequent proceedings in their suit and the settlement and final judgment 
and its discharge by payment by the Rock Island and the payment of other 
expenses in connection with the accident; and prays that the policy be reformed 
to include the name of the Short Line and the territory on which the accident 
occurred, The second count of the petition recites that the Short Line was 
compelled to defend; that judgment was rendered against it on the Henkins claim 
in the sum of $2,500 and costs; that such judgment was paid by the Rock Island 
and charged to the Short Line, for which it had accounted; and that plaintiffs 
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have duly complied with all of the terms of the policy. Judgment for $3,000 
and interest, on the policy as reformed, was prayed. 

To this petition, the defendant filed a demurrer, which was overruled, and 
later answered by admitting the execution of the policy and denying all other 
allegations of the first count. 

To the second count, the defendant in its answer pleads a breach of the provi- 
sions of the policy by reason of the plaintiffs’ failure to report the accident and 
forward the summons as required by said policy and report knowledge of the 
accident and transmit any information as to the accident and their delay in 
transmitting notice of the suit. 


The answer further sets up that no action had ever been brought against 
Clinch-Mitchell or subcontractor Kolterman (who had insurance in the company 
which had ceased to exist) and that the liability of Clinch-Mitchell to the Short 
Line arose solely from contract. 


It sets up the following provisions of the policy: 


“Condition F. Upon the occurrence of an accident the Assured shall give, as 
soon as reasonably possible, notice thereof with the fullest information obtainable 
to the Company at its Home Office or to a duly authorized agent of the Company. 
If a claim is made on account of such accident the Assured shall give like notice 
thereof with fullest particulars. If thereafter a suit is brought against the Assured 
to enforce such a claim the Asusred shall, as soon as reasonably possible, forward 
to the Company at it Home Office every summons or other process as soon as 
same shall be served on him.” 


“Exclusions. The Foregoing Agreements are Subject to the Following Condi- 
tions: Condition A. This policy does not cover loss from liability for, or any 
suit based on injury and/or death; * * * (5) Liability of others assumed by the 
Assured under any contract or agreement oral or written.” 

It charges that the plaintiffs Rock Island and Short Line are not real parties 
in interest, having been fully reimbursed; that plaintiff Clinch-Mitchell is not 
a real party in interest, having paid only under contract; and that the delays in 
giving notice of the accident, claim, and suit have prejudiced the defendant. 

The trial court found that the policy sued on had been originally issued to 
Clinch-Mitchell as the assured therein and that later, upon the request of Clinch- 
Mitchell, the defendant had added by indorsement to said policy an extension to 
include the Rock Island as an additional assured, intending thereby to cover also 
the Short Line. In its decree, it found the issues for the plaintiffs and decreed 
reformation by changing the location as prayed and by inserting the name of 
the Short Line as an additional assured. It also found the issues for the plaintiffs 
under the second count of the petition and awarded judgment to the plaintiffs 
against the defendant for the sum of $3,000, with interest from December 13, 1932, 
and for costs. 

The defendant requested some 27 findings of fact and some 9 declarations of 
law to be granted by the trial court—some of which were given, some of which 
were modified and given, some of which were refused. 

Opinion, 

Upon this appeal, the first error assigned by the defendant is as follows: 

_ “I. The court erred in ruling defendant’s demurrer to the amended petition 
for the reason that the petition upon its face and the policy thereto attached and 
made a part thereof failed to state any cause of action against the defendant and 
in favor of either the Rock Island, the Short Line or Clinch-Mitchell, and because 
said petition upon its face showed that the claims, if any, of the Rock Island and 
of Clinch-Mitchell resulted solely from and by reason of matters of contract 
specifically excluded from the coverage of the policy.” 

The other errors assigned relate to the refusal of the court to give its 
requested declarations of law Nos. 9, 4, 6, 7, 8, 1, and 2, and to the failure of 
the court to give its requested findings of fact Nos. 24, 22, 26, 23, 21, 15, 17, 18, 
and 4. Its final assignment of error is to the effect that the court erred in rend- 
ering judgment against the defendant and for each and all of the plaintiffs. 
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1. The first point made by the defendant is to the effect that the trial court 
wrongfully ruled its demurrer. 

We will first consider defendant’s point No. 2, relating to the decree reform- 
ing the policy in the particulars prayed under the first count of the petition. 

[1] This decree appears to have been fully justified by the evidence in the 
record. 


The work covered by the policy was on the line of the Short Line, and the 
construction contract of Clinch-Mitchell for the doing of the work and for the 
construction of the proposed line upon which it was to be done was with the 
Short Line as employer. The defendant had all of such facts before it when it 
issued the policy in question to Clinch-Mitchell, 


That the intent of the parties to the construction contract was to insure 
Clinch-Mitchell and the employing railroad (the Short Line) and its parent com- 
pany (the Rock Island) against any and all liability for injury or accident to the 
public arising out of the doing of the work under such contract fully appears. 
The defendant was advised that the policy to be issued by it was to further such 
intent. 

Clinch-Mitchell, under the construction contract, agreed to furnish such liabil- 
ity insurance at its own expense. When it applied to the defendant for its policy, 
it furnished the defendant with a copy of the contract and at the same time made 
it clear that the policy to be issued should not only name Clinch-Mitchell as the 
assured but should include the Short Line and the Rock Island as additional 
assureds. The failure of the defendant so to issue its policy (so far as shown by 
the record) is to be accounted for only as the result of an oversight or mistake 
on the part of the defendant in making up the policy and the indorsements 
afterward appearing thereon. There is nothing in the record which tends to show 
that it could have resulted in any other manner. In the record, there is no explana- 
tion, or attempted explanation, by the defendant to the contrary. The fact that 
the policy was delivered to and kept by either the Short Line or the Rock Island 
is immaterial in view of the record which shows that it made repeated efforts 
thereafter to have such mistake fully corrected by indorsement, as shown by cor- 
respondence in the record. 

It must be held that, under the evidence, the reformation of the contract of 
insurance in the particulars noted, by adding the Short Line as an additional 
assured and correcting the location of the work to be covered by making such 
location read on the line of the Short Line instead of on the line of the Rock 
Island, was properly decreed. 


2. The defendant makes a point to the effect that the trial court wrongfully 
ruled its demurrer and insists that all direct actions for tort against Clinch-Mitch- 
ell and the Rock Island became barred by statute on August 3, 1931, and that they 
are therefore not parties having any interest in this action or in the result thereof 
and that, by reason thereof, there is a misjoinder or defect of parties plaintiff 
for which its demurrer should have been sustained. 

{[2, 3] In its assignment of error No. 1, on the action of the trial court in 
overruling its demurrer, it fails to charge in express terms a defect of parties 
as one of the grounds of the alleged error. Not only so, but, in the statement 
of its points and authorities, it fails to singularize a misjoinder or defect of 
parties as one of the grounds on which its demurrer should have been sustained. 
Both its assignment of error and its points and authorities are general and such 
as go only to a general demurrer and not to a specific. We are not meaning to 
hold, however, that misjoinder or defect of parties cannot be reached by general 
demurrer. We do hold that, where, notwithstanding such demurrer, the defend- 
ant answers over either before or after it is disposed of by the court, it is waived. 
Such is also the rule where the demurrer is specific. The general rule of procedure 
in this state as to a misjoinder or defect of parties is that, where a misjoinder or 
defect appears on the face of the petition, the defendant must specifically demur 
thereto. Sections 770 and 771, R.S. 1929 (Mo.St.Ann. §§ 770, 771, pp. 1000, 1008) ; 
Johnson v. United Rys. Co. of St. Louis, 247 Mo. 326, 152 S.W. 362, 374. ' 

Where such defect does not appear on the face of the petition, the objection 
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that there is a defect is a matter of defense which must be set up in the answer. 
Section 774, R.S. 1929 (Mo.St.Ann. § 774, p. 1010). 


Where no such objection is made by either demurrer or answer, it will be 
deemed that such misjoinder or defect is waived. Section 774, R.S. 1929 (Mo.St. 
Ann. § 774, p. 1010), supra. 


It is also held that, where objection is made by demurrer, such is waived by 
the defendant where he answers over. Barnard v. Keathley, 230 Mo. 209, 130 
S.W. 306; State ex rel. Westhues v. Sullivan, 283 Mo. 546, loc. cit. 572, 224 S.W. 
327; Flint v. Sebastian, 317 Mo. 1344, 300 S.W. 798. 


[4] Moreover, it must be borne in mind that this is a suit in equity and that 
the rule in reference to such suits is that every person having any material interest, 
legal or beneficial, in the subject matter is properly made a party. Breimeyer v. 
Star Bottling Co., 136 Mo.App. 84, 117 S.W. 119. 


It is provided by section 700, Revised Statutes of 1929 (Mo.St.Ann. § 700, 
p. 909) : “All persons having an interest in the subject of the action, and in obtain- 
ing the relief demanded, may be joined as plaintiffs, except as otherwise provided 
in this article.” 

[5] In this case, the three plaintiffs are named as assureds in the policy as 
reformed. It was necessary therefore that they be joined as parties in any action 


to reform the policy. It may be further observed that the Rock Island issued its 
check in discharge of the Henkins judgment on account of the liability to indemnify 
for which this suit is prosecuted against the defendant and charged the amount 
against funds in its hands belonging to the Short Line. It was paymaster and 
used Short Line funds in its hands in making such discharge. The Short Line, 
in turn, charged the amount against a credit in its hands due Clinch-Mitchell. 
All three plaintiffs are interested, and their joinder is necessary to make the one 
satisfaction required upon recovery. Each of the two railroads has legal, if not 
beneficial, interest; and Clinch-Mitchell has both. 


There are no exceptions in the statute which militate against the three plain- 
tiffs, each being a party in interest, joining as plaintiffs in this suit. McLain v. 
Atlas Assurance Co., Limited, of London, England (Mo.App.) 67 S.W.(2d) 849. 

3. In further consideration of the defendant’s claim of error in the refusal 
of its demurrer, it must be remembered that this is an action by the plaintiffs 
against the defendant, based upon the agreement by the defendant in the policy 
sued upon to indemnify them against the liability imposed upon them or any of 
them as a result of a judgment in a direct proceeding against one of them (the 
Short Line) for a tort, by which judgment the other plaintiffs are bound and by 
which the liability of each to respond in contribution to the Short Line on account 
of the negligence of each is established. The policy sued on was—in the light of 
the facts in the record shown to have been known to the defendant, particularly 
its knowledge of the construction contract and the purpose for which the policy 
was taken—intended to cover any loss from public liability sustained by any or 
all of the three assureds with .the ultimate liability resting upon Clinch-Mitchell, 
no matter who was sued. In the construction contract, Clinch-Mitchell agreed to 
indemnify the Short Line from any claim, suit, or judgment arising out of the 
deing of the work; and, in addition thereto, it agreed to furnish liability insurance, 
not only for itself but for the other plaintiffs. The policy in question was taken 
out by Clinch-Mitchell, the contractor, who also paid the premium for the 
Rock Island and the Short Line, the other assureds. While only the Short Line 
was sued in the Henkins Case by the Henkins children, either of the others named 
could have been sued; and, by circuity of action, the liability of either of the 
other named assureds to respond in contribution to the one sued could have 
been established. The Short Line was sued, not because it was doing the work 
covering the place of the injury in the Henkins Case, but because its railroad 
passed over a public highway, in grading which highway a condition was brought 
about thereon which gave rise to the accident resulting in the death of Mrs. 


a for which condition Clinch-Mitchell was responsible as the maker 
thereof. 
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4. The petition in the Henkins Case pleads, as against the Short Line, con- 
structive neglience, which is a nondelegable duty. 

[6] In Carson v. Blodgett Construction Company, 189 Mo.App. 120, loc. cit. 
126 and 127, 174 S.W. 447, 448, it is held that, where the doing of the work 
necessarily causes danger which must be guarded against, the employer must 
see to it that such danger is guarded against and cannot relive itself by casting 
this duty on an independent contractor and that “‘Where the work contracted 
for necessarily constitutes an obstruction or defect in the street, of such a 
nature as to render it unsafe or dangerous for the purposes of public travel, 
unless properly guarded or protected, the employer (equally with the contractor), 
where the injury results directly from the acts which the contractor engaged to 
perform, is liable therefor to the injured party.’” 

[7] In this case, a reading of the Henkins petition shows that. it was based 
on the doing of work by the contractor which rendered the public highway 
unsafe and that the defendant in the Henkins Case (the Short Line) failed to 
protect and guard the highway; and, such being shown to be true, the Short 
Line could not exonerate itself by the defense that the work was done by an 
independent contractor. Neither could Clinch-Mitchell (who sublet the work at 
the place of injury to one Kolterman) exonerate itself upon the theory that it 
had let the work to an independent contractor. 

[8] The case stated in the'Henkins petition against the Short Line furnished 
a serious question of responsibility; and, the defendant guaranty company having 
refused to defend that suit, the defendant therein (the Short Line) had the right 
to make te best settlement it could. Rieger v. London Guarantee & Accident Co. 
of London, England, 202 Mo.App. 184, 215 S.W. 920. 

The judgment in the Henkins Case established the liability of the Short Line 
as one of the assureds and also established the negligence of the other plaintiffs, 
for which they as well as the Short Line were liable. Such liability so established 
by such judgment is a liability imposed by law. 

[9-11] The accident upon which the Henkins judgment was based occurred 
August 2, 1930. The petition in that case was filed July 21, 1931, so that, as the 
other plaintiffs were liable to respond to thd Short Line in contribution for the 
judgment entered in said case, then it was immaterial that they were not sued 
therein jointly with the Short Line, and it does not become necessary now to 
determine whether or not any action for a direct tort against them in the 
Henkins Case had become barred under the statute at the time that the suit 
herein was filed. Their liability herein under consideration was determined by 
the judgment in the Henkins Case, which judgment was, as we have seen, based 
on a cause of action instituted within the bar of the statute against which 
liability under such judgment on the statute of limitations had not run at the 
time of the institution of this suit. The defendant urges that the Henkins judg- 
ment was paid by the Rock Island out of the funds belonging to the Short Line 
and the amount thereof charged by it against the Short Line and that, in turn, 
the Short Line charged the amount against the amount on its books due to the 
credit of Clinch-Mitchell; that neither of said railroad companies sustained any 
loss, but that the entire loss rested on Clinch-Mitchell as a result of its contract 
with the Short Line to indemnify it; and that, therefore, neither the Short Line 
nor the Rock Island has any interest herein. Such contention overlooks the 
fact that either or both, by circuity of action, may be required by Clinch-Mitchell 
to account and that both are interested in having such claim, on the part of 
Clinch-Mitchell, quieted. The defendant contends that the loss due Clinch- 
Mitchell on account of the Henkins judgment was through liability therefor 
created by contract and not as a result of liability imposed by law. In such 
contention, however, it overlooks the fact that the Henkins judgment was a 
liability imposed by law within the purview of the policy sued on and the further 
fact that the right of indemnity in either the Short Line or the Rock Island 
was not dependent on contract but existed independent thereof. The fact that 
the Short Line was sued rather than Clinch-Mitchell is immaterial so long as 
the foundation of the claim was within the purview of the insurance policy. 


To interpret the situation as the defendant seeks to have it interpreted is to 
render the contract of insurance utterly useless to the assureds and would be 
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nothing short, practically speaking, of collecting a premium without rendering a 
consideration. James v. U. S. Casualty Co., 113 Mo.App. 622, 88 S.W. 125. 

[12] In the contemplation of the parties, the policy issued was meant to 
indemnify not only against direct actions for tort by injured persons, but alSo to 
cover loss which the assured might suffer by reason of being liable over to others 
who have been compelled to pay damages to persons injured because of* the 
negligent or wrongful act of coassureds or their agents. The rule is well stated 
by Couch in volume 5 of Cyclopedia of Insurance Law, § 1165b, pp. 4136 and 
4137, as follows: 

* * * * public liability policies ordinarily are not confined to, and do not con- 
template, indemnity only against direct actions by injured persons against the 
insured; rather, they cover losses which he may suffer by reason of being 
liable over to another who has been compelled to pay for damages to persons 
injured because of the negligence or wrongful act of the insured, or his agents, 
which resulted in such injuries being inflicted. In other words, the insured may 
sustain a loss from liability to the public on account of personal injuries caused 
by them, or their workmen, and such loss be brought within the terms of the 
policy by circuity of action, and the case be as plainly within the policy terms 
as though the injured person’s suit had been brought against them in the first 
instance.” 

Three cases support the text—viz., Keller v. United States Fidelity & 
Guaranty Co., 54 N.D. 449, 209 N.W. 990; Kibler v. Maryland Casualty Company, 
74 Wash. 159, 132 P. 878; Creem v. Fidelity & Casualty Company of New York, 
141 App.Div. 493, 126 N.Y.S. 555. 

In the Keller Case, supra, a contractor was performing work for the city of 
Fargo; and, in connection therewith, a third party sustained injuries and sued 
the city and recovered a judgment, which was paid by the city. The city of 
Fargo had on hand money due the contractor and charged the amount of its 
loss to the contractor. Whereupon, the contractor brought suit against the city; 
and the city counter-claimed for the amount of the judgment paid by it. The 
insurer was duly notified of this suit by the contractor but refused to defend 
against the counterclaim. The insurer and the policy are the same in the Keller 
Case as in the instant case, and the basic facts are practically identical. The 
opinion therein reads (54 N.D. 449, 209 N.W. 990, loc. cit. 992): 

“The city, of course, was under the duty to keep its streets reasonably safe. 
It was not relieved from that duty by reason of the fact that Keller also was 
responsible for any dangerous or unsafe condition that might exist. If such a 
condition were created through Keller’s negligence, and the city had notice 
thereof, both Keller and the city were responsible for any injuries that might 
result. If, in such case, the city were required to respond in damages, then, 
under the rule as established in this state, the city, if not an active wrongdoer 
itself, might compel Keller to answer over to it for such damages. Now this 
was exactly what the city claimed and what it sued to require Keller to do. It 
was this suit which Keller demanded that the defendant defend ynder the terms 
of its policy. The defendant refused to defend and Keller was compelled to incur 
the charges which he now seeks to recover, * * * 

“It is unreasonable to say that Keller is deprived of the protection intended 
to be given under the contract because Porter sued the city instead of Keller, 
and the city, predicating its case on the recovery by Porter, sought to recover 
over against Keller. Surely the fact that the city was the plaintiff rather than 
Porter can make no difference is the foundation of the claim sued upon was 
within the purview of the policy of insurance. To so hold would defeat the plain 
purpose of the policy.” 

In the Kibler Case, supra, there was a like situation, both as to the insurance 
and the indirect liability of the contractor. In other words, the question 
involved was whether the policy covered a judgment for personal injuries 
tendered against the city in a suit to which the contractorf was not a party. 
The court held the judgment to be within the policy terms, saying (loc. cit. 162 
and 163 of 74 Wash., 132 P. 878, 879): 

“The complaint upon which the judgment was obtained in Bourland against 
the city bases the right of action against the city on its negligence in keeping the 
trenches in its streets unguarded and in failing to give warning of this unguarded 
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condition to passers-by. The judgment in that action established that the injury 
was suffered because of negligence in failing to properly guard the open trenches; 
and, inasmuch as the duty to properly cneel the open trenches rested upon 
respondents, a judgment based upon the failure and neglect to do so established 
the negligence of respondents. The respondents were liable because they com- 
mitted the original wrong which caused the injury. The city was liable because 
it failed to discharge its duty of keeping its streets in proper condition for public 
travel and preventing injury to others from the wrong of respondents. This 
brought the case within the terms of the indemnity policy, and the respondents, 
having paid the judgment establishing their liability, may recover under the 
terms of the policy from the appellant the amount of the judgment and 
costs. * * * 

“It matters not that respondents were not mentioned as defendants in the 
second amended complaint upon which the Bourland judgment was based. The 
negligence which established that judgment was their act, and the issue was 
tendered by the pleadings. Respondents, although not parties to that action, 
were directly interested in the result of that litigation and actively defended 
that case. They were in substance parties to it and bound by it.” 

In Creem vy. Fidelity & Casualty Company of New York, supra, a railroad 
company employed a bridge company to build foundations for the pillars of an 
elevated railroad; and the contractor, in turn, sublet the work. The injured 
parties sued the bridge company, and the bridge company recovered against the 
contractor. The court said (141 App.Div. 493, 126 N.Y.S. 555, loc. cit. 558): 

“On the principle that one who. has been held legally liable for damages, 
which another ought to pay, is entitled to indemnity from the latter. * * * The 
right to indemnity in such case exists independently of contract. * * * By circuity 
of action, then, these plaintiffs have sustained a loss from liability to the public 
on account of personal injuries, caused by them or their workmen, and the case 
is as plainly within the terms of the policy as though the Johnston suits had 
been brought in the first instance against them.” 

5. The rule in Missouri is the same as expressed in the Keller Case in North 
Dakota. Inasmuch as the Short Line was not in pari delicto with Clinch- Mitchell 
and inasmuch as the Short Line was liable to the Henkins children only because 
it failed to discharge its duty of keeping the public highway ‘in proper condition 
for public travel (a nondelegable duty), the Short Line has the right to recover 
its losses in this connection from Clinch-Mitchell. 

So run the law in this state. City of Independence y. Missouri Pacific 
Railway Company, 86 Mo.App. 585; Bray v./Culp, 204 Mo.App. 636, 219 S.W. 129; 
City of Memphis v. Miller, 78 Mo.App. 67. 

It is also of interest to consider the rule expressed in Hoskins y. Hotel 
Randolph Company, 203 Iowa, 1152, 211 N.W. 423, 65 A.L.R. 1125, covering the 
rendition of judgment against one who is not a formal party to the suit but who 
has assumed the defense. In other words, Clinch-Mitchell was liable over to the 
Short Line, not only under the rule indemnifying a party chargeable with con- 
structive negligence only; but, through the assumption of the defense, it became, 
in fact, a party to the suit and liable thereunder, even though not formally named. 
Brown v. Wabash Railway Co. (Mo.App.) 281 S.W. 64. 

[13] 6. The defendant further contends that there was such a breach of the 
provisions of the policy by the plaintiffs in their delay in giving the defendant 
notice of the Henkins accident, by which it was prejudiced, as to preclude any 
recovery by the plaintiffs herein. It bases such contention on provisions which, 
in effect, require of the assureds therein (1) that, upon the occurrence of an 
accident, they give as soon as reasonably possible notice of such accident with 
the fullest information obtainable; (2) that, where claim is made on account ot 
such accident, they give like notice with the fullest particulars; and (3) that, 
where a suit is brought against the assureds or one or more of them to enforce 
such a claim, they forward as soon as possible to the insurer every summons or 
process as soon as served. It contends that such provisions as to notice are in 
the nature of conditions precedent and that a strict compliance by the plaintiffs 
with such provisions is necessary to a recovery in a suit on such policy against 
the defendant based on its claimed liablity. It contends that the plaintiffs knew 
of or had investigated the accident within a few days after it occurred on 





no 
the 
Nei 
the 


imr 
bef 
imr 
fur: 
fau 
clai 
tha: 
hig! 
fait 
tha 
liab 
beli 
fail 
give 


Cas.] St. Paul & Kansas City Short Line R. Co. et al. v. U.S. 983 
Fidelity & Guaranty Co. 


August 2, 1930; that the plaintiffs, on such investigation, decided there was: no 
liability and failed to notify it of the happening so as to put it in a position to 
take charge of the case and employ its own skill and judgment in lawful efforts 
to defeat or minimize the loss on account thereof; that the plaintiffs failed to 
take statements from witnesses, to secure addresses of witnesses, and to preserve 
any evidence relating to such accident, and made no attempt whatever to notify 
it; that they elected to pass for themselves on the question of liability; that they 
permitted E. W. Kolterman (subcontractor on the project where the accident 
occurred) to complete his work in October or November, 1930, and paid him off 
and that he and his employees scattered without leaving any trace of where they 
might be found; and that the Henkins suit was filed against the Short Line on 
July 21, 1931, and no notice thereof was given to the defendant until March 1, 
1932. However, it does not appear that the policy in suit contains any clause for 
forfeiture by reason of the breach of any of the provisions thereof relied on by 
the defendant or on account of the failure of the plaintiffs to give notice. It has 
been held that, where the defendant itself fails to provide in the policy for 
forfeiture on account of failure to give notice as required, the court is not 
justified in reading such forfeiture into the policy. Dezell v. Fidelity & Casualty 
Co., 176 Mo. 253, 75 S.W. 1102; Malo v. Niagara Fire Ins. Co. of New York 
(Mo.App.) 282 S.W. 78; Everett v. Patrons & Farmers Mut. Fire Ins. Co., 222 
Mo.App. 1010, 7 S.W.(2d) 463; Walker, to Use of Foristel v. American Automobile 
Ins. Co., 229 Mo.App. 1202, 70 S.W.(2d) 82. To the same effect are the cases 
of Baker v. Fox (Mo.App.) 70 S.W.(2d) 72; Ash-Grove Lime & Portland Cement 
Co. v. Southern Surety Co., 225 Mo.App. 712, 39 S.W.(2d) 434; Cowell v. 
Employers’ Indemnity Corp., 326 Mo. 1103, 34 S.W.(2d) 705; George v. Aétna 
Casualty & Surety Co., 121 Neb. 647, 238 N.W. 36. 

[14] Moreover, it has been held that the assured is not required under any 
reasonable rule of construction to give the insurer notice until such time as, 
from the facts of the injury and its progress, it begins to appear to a person of 
reasonable care and prudence that a possible liability of the assured to answer in 
damages might exist. National Paper Box Co. v. A2tna Life Ins. Co., 170 Mo.App. 
361, loc. cit. 367, 156 S.W. 740. 

In Couch’s Cyclopedia of Insurance Law, vol. 7, p. 5474, it is said that the 
time within which notice of an accident must be given does not begin to run 
until such time as the assured has reason to believe that the injury received will 
constitute a claim under his policy. Such statement of the text is supported by 
6 Blashfield’s Encylopedia of Automobile Law, p. 390; Chapin vy. Ocean Accident 
& Guarantee Corp., 96 Neb. 213, 147 N.W. 465, 52 L.R.A.(N.S.) 227; Farrell v- 
Nebraska Indemnity Co., 183 Minn. 65, 235 N.W. 612. 

The accident was investigated by both Clinch-Mitchell and the railway com- 
pany soon after it occurred; but, from all information that either could secure, 
no ground was found to exist for the basing of liability therefor on either of 
them. They, therefore, made no report to the defendant of such accident. 
Neither of them heard anything thereafter of the matter until suit was filed by 
the Henkins heirg on July 21, 1931, just before the statuory year expired. 

[15] It may be said that the Short Line should have notified Clinch- Mitchell 
immediately upon the filing of the suit. However, it waited until February 19, 1932, 
before giving such notice to Clinch-Mitchell. The defendant Clinch-Mitchell, 
immediately upon receipt of such notice, notified the guaranty company and 
furnished it with a copy of the petition. Clearly, Clinch-Mitchell was not at 
fault. It gave notice to the guaranty company as soon as it had knowledge of the 
claim. It does not appear that its original investigation was made otherwise 
than in good faith or that its conclusion that the accident happened on the 
highway and had no relation to its work was reached otherwise than in good 
faith. The record does not show that Clinch-Mitchell had any reason to believe 
that the injury constituted a claim. Clinch-Mitchell was the party primarily 
liable, and it was not required to give notice until it learned or had reason to 
believe that a claim would be made. Clinch-Mitchell could not be affected by the 
failure of its employer or of the Rock Island, who was behind its employer, to 
give such notice. 

[16] Moreover, there was no proof of actual prejudice. Prejudice is not 
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to be presumed from mere delay in giving notice. The prejudice must be actual 
and must be shown to be actual. 

In Walker, to Use of Foristel v. American Automobile Insurance Company, 
supra, 229 Mo.App. 1202, 70 S.W.(2d) 82, loc. cit. 88, where this matter was 
under consideration, it is said: “it is not shown or claimed in this case that the 
insurer suffered any loss or injury by reason of not having received an earlier 
notice of the accident. The insurer had notice of the accident and of the pen- 
dency of the suit in ample time to appear and defend the suit. So far as the 
record discloses, all the witnesses were available at the trial of the suit, and, on 
the whole, no damage whatever is shown to have resulted to the insurer by rea- 
son of the delay in giving notice of the accident.” Cowell vy. Employers’ Indem- 
nity Co., supra, 326 Mo. 1103, loc. cit. 1114 and 1115, 34 S.W.(2d) 705, is to the 
same effect. 

[17] And, so in this case, the defendant had ample notice, at least ample to 
attempt to defend the suit. It refused to do so. It made no attempt to get ready 
for trial and to defend the suit. Upon its own evidence, through that of witness 
Hundley, it appears that Hundley came to Kansas City on June 1, 1934, as its 
representative. It appears that he made no request of any of the plaintiffs for 
any information as to the nature of the accident and the evidence in connection 
therewith; that he made no investigation whatever to determine the liability of 
the defendant; and that, between March 1, 1932, and the date of the judgment, 
December 13, 1932 (nine months), the defendant made no effort to ascertain the 
facts in connection with the accident although it knew that it could have ascer- 
tained such facts from the plaintiffs. It never made any claim against subcon- 
tractor Kolterman and never admitted any liability under which any subrogation 
rights against Kolterman could accrue. The record shows that the defendant was 
offered the investigation files and records of both Clinch-Mitchell and the rail- 
way but refused to avail itself of such offer. Under such circumstances, in anv 
event, it is in no position to claim that it was prejudiced by reason of the delay 
of the plaintiffs in giving it notice of the accident in question. 

7. The defendant claims that it was deprived of its rights of subrogation 
against Kolterman because he finished his work and was paid, and no claim was 
ever made against him. Kolterman had furnished bond: and, while it may be 
true from the record that his bondsman had been adjudged insolvent on November 
31, 1932, still, the defendant never recognized the Henkins loss or any liability 
therefor and is not in a position to claim’ any prejudice by reason of loss of sub- 
rogation rights against Kolterman. 

So, upon the whole record, we overrule the defendant’s assignment of error 
to the effect that there was a breach of the contract by the plaintiffs such as to 
preclude them from any recovery. 


[18] 8. The defendant cites the case of the National Paper Box Co. vy. Aitna 
Life Insurance Company, supra, as supporting its contention that the provisions 
of the policy relied upon by it were conditions precedent and that the failure of 
the plaintiffs to comply therewith was such as to preclude a recovery by plain- 
tiffs. It is true that it was held in that case that conditions of the character 
relied on by the defendant were conditions precedent and that the plaintiff therein, 
having failed to comply with such conditions, was not entitled to recover. In doing 
so, the court by inference read into the policy a forfeiture clause which was not 
written therein. In doing so, it did not follow the opinion in the case of Dezell 
v. Fidelity & Casualty Co., supra, by the Supreme Court, which held that, absent 
a forfeiture clause from the policy on account of failure to give notice, the court 
was powerless to read a forfeiture clause therein. The National Paper Box Com- 
pany Case and one or two others which followed it are not in harmony with the 
controlling decisions of the courts in this state. The Supreme Court of the state 
of Missouri in Cowell v. Employers’ Indemnity Corporation, supra, rendered long 
afterward, failed to follow it and again declared the law to be as stated in the 
Dezell Case. Numerous decisions of this court rendered since the decision in the 
National Paper Box Company Case failed to follow it but followed the Dezell 
Case, as they were required to do. The National Paper Box Company Case and 
the case of the U. S. Fidelity & Guaranty Company vy. W. P. Carmichael Company, 
195 Mo.App. 93, 190 S.W. 648, which reaffirmed it, should be and are overruled. 

Upon the whole record in the instant case, the judgment and finding of the 
trial court were for the right party and should be affirmed. We are not of the 
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opinion that the trial court erred in the matter of refusing any of the instructions 
asked by the defendant or the declarations of law asked by it. 

The judgment of the trial court should be and accordingly is athrmed. 

All concur. 


AMERICAN LUMBERMEN’S MUT. CASUALTY CO. v. LUMBER 
MUT. CASUALTY INS. CO. 
Supreme Court, Appellate Division, First Department. May 7, 1937. 
295 New York Supplement 321. 
1. OTHER INSURANCE. 

Provision of casualty policy that assured should not recover larger proportion 
of entire loss than face amount of policy bore to total amount of valid and collect- 
ible insurance would be interpreted as ordinary “other insurance” clause as meaning 
that insurer should not be liable for any greater proportion of loss than face 
amount of policy bore to entire amount of insurance. 

(For other cases, see Insurance, Dec. Dig. § 512%.) 

2. OTHER INSURANCE. 

Under provision of casualty policy that insurer should only be liable for 
proportion of loss which face amount of policy bore to “total amount of collectible 
and valid insurance,” where total amount of insurance was $300,000, insurer for 
$50,000 held liable for only one-sixth of loss, as against contention that quoted 
phrase referred to amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 512%.) 

3. OTHER INSURANCE. 

Provision of casualty policy that insurer should only be liable for proportion 
of loss which face amount of policy bore to “total amount of collectible and 
valid insurance” was intended only to exclude invalid or illegal insurance, such 
as insurance which was voidable for misrepresentaion, and uncollectible insurance, 
such as insurance of insolvent company, from computation of total insurance for 
purposes of apportionment. 

(For other cases, see Insurance, Dec. Dig. § 512%.) 

Proceeding by the American Lumbermen’s Mutual Casualty Company against 
the Lumber Mutual Casualty Insurance Company, submitted upon an agreed 
statement of facts pursuant to section 546 of the Civil Practice Act. 

Judgment directed for defendant. 

Argued before Martin, P. J., and O’Malley, Untermyer, Dore, and Cohn, JJ. 

Olvany, Eisner & Donnelly, of New York City (James F. Donnelly, of New 
York City, of counsel; Walter J. McNichols, of New York City, on the brief), 
for plaintiff. 

Cravath, de Gersdorff, Swaine & Wood, of New York City (Bruce Bromley, 
of New York City, of counsel; George S. Collins, of New York City, on the brief), 
for defendant. 

CoHN, Justice. 

The parties are casualty insurance companies. The dispute concerns the 
method of apportioning liability between them for a casualty loss of $47,500. 

On February 11, 1934, an accident occurred in the City of New York resulting 
in bodily injuries or death to three persons, in consequence of which a corporation, 
known as Yellow Products Corporation, was sued in the Supreme Court, New 
York County, for damages, it being alleged that the accident had been caused 
by its negligence. Both plaintiff and defendant here had issued their separate pol- 
icies of insurance, insuring Yellow Products Corporation against loss by reason 
of any liability imposed upon it in said actions. 

The plaintiffs policy limited its total liability thereunder to the sum of 
$250,000, and contained the following provision: “If the Assured carries a policy 
of another insurer against any loss covered by this Policy, the Assured shall not 
be entitled to recover from the Company a larger proportion of the entire loss 
_ the amount hereby insured bears to the total amount of insurance applicable 
thereto.” 

The defendant’s policy limited its total liability to the sum of $50,000, and 
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contained a similar provision, as follows: “If the Assured carries any other insur- 
ance against any loss covered by this policy, the Assured shall not recover under 
this policy a larger proportion of the entire loss than the amount hereby insured 
bears to the total amount of valid and collectible insurance.” 

On December 20, 1935, the parties agreed that, if the actions against Yellow 
Products Corporation were settled upon payment of a total of $47,500, plaintiff and 
defendant would each contribute to such settlement payment in proportion of their 
respective liability to the assured under the above-mentioned policies. 

Pursuant to the agreement, the actions against Yellow Products Corporation 
were settled by payment of $47,500 on January 7, 1936, but the parties have been 
unable to agree as to the proper apportionment between them of the amount of 
the payment. Plaintiff contends that, under the agreement between it and defend- 
ant, defendant obligated itself to contribute one-half of said sum of $47,500, while 
defendant insists that it is liable only for one-sixth of said sum. 

The question submitted to this court is whether by virtue of the quoted clauses 
in the respective policies relating to other insurance defendant is obligated to 
contribute one-half of the settlement payment. ‘The stipulation provides that, if 
the question is answered in the affirmative, the judgment is to be rendered in favor 
of plaintiff against defendant for $15,833.33, without interest or costs: and, if 
the question is answered in the negative, then judgment is to be rendered in favor 
of defendant and against plaintiff. 

The “other insurance” clauses contained in the policies of insurance issued 
by plaintiff and defendant respectively must determine the liability of the parties. 
The “other insurance” clause of defendant’s policy states that, where the assured 
carries other insurance against any loss covered by the policy, the assured shall 
not recover a greater proportion of the entire loss ($47,500) than the amount 
insured ($50,000) bears to the total amount of valid and collectible insurance 
($50,000 plus $250,000, making a total of $300,000), that is, the assured may not 
recover more than the proportion represented by a fraction, the numerator of 
which is 50,000 and the denominator 300,000, or one-sixth of the loss. That 
represents the share which the defendant is obligated to pay under the terms of its 
policy. . 

The language of the “other insurance” clause in plaintiff’s policy and in defend- 
ant’s is substantially identical. The same method of apportionment of liability in 
the event of loss is accordingly prescribed for both plaintiff and defendant. 

[1] Our courts have consistently construed this “other insurance” or “pro 
rata” clause in fire policies to mean that the insurer shall not be liable for any 
greater proportion of any loss which might occur than the amount in the policy 
shall bear to the entire amount of insurance on the property. Farmers’ Feed Co. 
of New Jersey v. Scottish Union & Nat. Ins. Co., 173 N.Y. 241, 65 N.E. 1105; 
Pinsky v. Minneapolis Fire & Marine Insurance Co., 225 App.Div. 326, 233 N.Y.S. 
160; Richards on Insurance (4th Ed.) p. 455, § 272; Joyce Law of Insurance (2d 
Ed.) vol. 4, § 2492. Plaintiff concedes that the law as to this construction of 
“pro rata” clauses in fire policies is settled, but he contends that such clauses 
contained in policies of casualty insurance should not be so interpreted. Plaintiff 
calls attention to certain distinctions between polices of fire and casualty insurance. 
The former, he asserts, cover loss by fire to property capable of identification and 
having a definitely ascertainable value, whereas the latter are designed to cover 
risks from an infinite variety of causes in an amount impossible to estimate in 
advance; that the limit of liability of the insurer under a fire insurance contract 
is definite, whereas, under a casualty policy in the event of more than one loss 
within the insurance period, the liabilities incurred may be considerably in excess 
of the maximum amount of the policy for any one loss; that the premium 
charges in each type of policy is computed on an essentially different basis; that 
the purpose of including “pro rata” clauses in fire contracts is to provide against 
the moral hazard of an assured obtaining other insurance and recovering more 
than the extent of his actual loss; and that no such hazard exists in a policy of 
casualty insurance. In all that plaintiff urges we perceive no reason why the lan- 
guage in a “pro rata” or “other insurance” clause in a contract of casualty insur- 
ance should not be interpreted according to its plain, customary, and usual mean- 
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ing, and in just the same way as such language has been construed in contracts 
of fire insurance or other kinds of insurance. Balzer v. Globe Indemnity Co., 
211 App.Div. 98, 100, 206 N.Y.S. 777. The desirability of including a “pro rata” 
clause in a contract of casualty insurance is not before us. Here it has been 
included in each policy by the will of the contracting parties, and its language in 
each case must be given full force and effect. 

(2, 3] Plaintiff argues, too, that the phrase in defendant’s policy reading “total 
amount of valid and collectibe insurance” means, not the total amount of insur- 
ance, but the amount collectible in respect of a specific loss; that the “collectible 
insurance” under each of the two policies here is $47,500, the amount of the 
loss, and therefore the total collectible insurance is $95,000, and that, as the 
parties here have contributed equally to the insurance applicable to such loss, 
their liability should be equally divided. We find no substance to plaintiff’s 
contention. We interpret the words “total amount of collectible and valid insur- 
ance” to mean insurance which is capable of protecting the insured. It merely 
excludes invalid or illegal insurance (such as insurance which is voidable for 
misrepresentation) and uncollectible insurance (such as insurance of an insolvent 
company) from the computation of total insurance for the purposes of appor- 
tiomment. These words were so construed by this court in Balzer v. Globe Indem- 
nity Co., supra, and in Lamb v. Belt Casualty Co., 3 Cal.App.(2d) 624, 40 P.(2d) 
311, the same interpretation was adopted by the California Court. 

Courts in other jurisdictions have interpreted the “other insurance” clause 
in a policy of casualty insurance and have consistently held, as defendant contends, 
that the same method of apportionment of liability as used in fire or other insur- 
ance is to be applied. Lamb v. Belt Casualty Company, supra; Massachusetts 
Bonding & Insurance Co. v. Santee (C.C.A. 9th, 1933) 62 F.(2d) 724; Wall v. 
Commonwealth Casualty Co. of Philadelphia, Pa., 225 Mo.App. 657, 39 S.W.(2d) 
441; International Travelers’ Ass’n v. Gunther (Tex.Com.App., 1926) 280 S.W. 
172. 

We are of the opinion that the “other insurance” clause in defendant’s policy 
here can only be construed so as to impose upon defendant a liability for no more 
than its proportionate share of the loss, namely, one-sixth of the sum of $47,500, 
and that the “other insurance” clause in plaintiff’s own policy obligates it to 
bear five-sixths of the total loss. 

The question submitted must accordingly be answered in the negative, and 
judgment should be rendered in favor of the defendant and against plaintiff, but 
without costs. 

Judgment unanimously directed in favor of the defendant and against the 
plaintiff, without costs. Settle order on notice. All concur. 


UNITED STATES FIDELITY & GUARANTY CO. v. DAWSON 
PRODUCE CO. No. 26071. 
Supreme Court of Oklahoma. May 18, 1937. 
68 Pacific Reporter (2d) 105. 
3. EMPLOYEE. 

In action by employer for indemnity under employer's liability policy, insurer 
held not precluded from asserting defense that person who had recovered judg- 
ment against employer was not an employee of employer within coverage of 
policy, notwithstanding finding in action against employer that person was an 
employee, where action by such person was predicated on negligent maintenance 
of building in unsafe condition and not on person’s status as an employee (15 
OkI.St.Ann. §§ 421, 427, St.1931, §§ 9648, 9654). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Syllabus by the Court. 
_ 1. One who is required either by law or contract to protect another from liabil- 
ity is bound by the result of the litigation to which such other is a party, provided 
the former had notice of such litigation and an opportunity to control its proceed- 
ings; but a judgment against a party indemnified ts conclusive in a suit against his 
indemnitor only as to the material facts therein established. 

2. Record examined and held, that defendant, the indemnitor of plaintiff, was 
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not precluded from asserting as a defense in an action against it upon a standard 
workmen’s compensation and employer’s liability insurance policy that one who 
had previously recovered judgment against plaintiff, the indemnitee, was not an 
employee of plaintiff within the meaning of the policy. 

Riley, Welch, and Gibson, JJ., dissenting. 

Appeal from District Court, Oklahoma County; George A. Henshaw, Judge. 
_ Action by Dawson Produce Company against the United States Fidglity & 
Guaranty Company to recover a money judgment on the employer’s liability pro- 
vision of an insurance policy. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Thos. H. Owen and Paul N. Lindsey, both of Oklahoma City, for plaintiff in 
error. 

Ned Looney and F. C. Love, both of Oklahoma City, for defendant in error. 

Buspy, Justice. 

On January 6, 1933, Prama Singhrs sustained a personal injury when he fell 
into an elevator shaft in one of the buildings operated, controlled, and used by 
the Dawson Produce Company. On the second day of June, 1933, he instituted 
an action in the district court of Oklahoma county seeking to recover damages 
from the Dawson Produce Company on the theory that the personal injury sus- 
tained by him was occasioned by the alleged negligent manner in which the com- 
pany maintained its premises. 

On the 7th day of December, 1933, the case was tried to the court and resulted 
in a judgment in favor of Singhrs for the sum of $2,200. This judgment was paid 
hy the Dawson Produce Company. ‘ 

On March 5, 1934, the Dawson Produce Company, a corporation, as plaintiff, 
commenced this action in the district court of Oklahoma county against the United 
States Fidelity & Guaranty Company, as defendant, to obtain reimbursement, 
including costs of defense, under the indemnity features of an employer's liability 
contract of insurance, asserted to have been issued by the defendant and in effect 
when the personal injury was sustained by Singhrs. 

The policy upon which the action is predicated is what is known as a “stand- 
ard workmen’s compensation and employer’s liability policy’ and contains the 
following provisions which are pertinent to the action: 

“One (b) to indemnify this Employer against loss by reason of the liability 
imposed upon him by law for damages on account of such injuries to such of 
said employees as are legally employed wherever such injuries may be sustained 
within the territorial limits of the United States of America or the Dominion 
of Canada. * * * 

“Three—to defend, in the name and on behalf of this Employer, any suits or 
other proceedings which may at any time be instituted against him on account of 
such injuries, including suits or other proceedings alleging such injuries and 
demanding damages or compensation therefor, although such suits, other proceed- 
ings, allegations or demands are wholly groundless, false or fraudulent.” ; 

The plaintiff asserted in its petition that when it was sued by Singhrs it 
notified the defendant insurance company of the fact and called upon it to defend 
the action which the defendant refused to do. The plaintiff also asserted in its 
petition that Singhrs was one of its employees at the time the personal injury 
was sustained and that in the previous action he was adjudicated to be such an 
employee. As a part of the assertion of adjudication of this point, a copy of the 
journal entry of judgment rendered in the prior action was attached to the peti- 
tion which contained a special finding so reciting. 

In its answer the defendant insurance company among other alleged defenses 
asserted that Singhrs was not in fact an employee of the Dawson Produce Com- 
pany and that the alleged adjudication of that relationship was not a conclusive 
determination of that relationship as to the defendant insurance company. The 
defendant did not deny the execution of the insurance policy. 

The trial court sustained a demurrer to the defendant’s answer (which was 
its third amended answer). The defendant elected to stand upon its answer, 
whereupon judgment was entered for the plaintiff. The defendant appeals. We 
shall continue to refer to the parties by their trial court designation. 

[1] The only real and meritorious point in this appeal is whether the insur- 
ance company, having been notified of the pendency of the prior action and called 
upon to defend the same and having failed to do so, is now conclusively bound by 
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the adjudication or attempted adjudication therein made whereby it is asserted 
to have been determined that Singhrs was an employee of the Dawson Produce 
Company at the time of his injury. 

Section 9648, O.$.1931 (15 OkLSt.Ann. § 421) provides: “Indemnity is a con- 
tract by which one engages to save another from a legal consequence of the con- 
duct of one of the parties, or some other person.” 

Section 9654, O.S.1931 (15 Okl.St.Ann. § 427) provides in part as follows: 

“In the interpretation of a contract of indemnity, the following rules are to 
be applied, unless a contrary intention appears: * * * 

“5. If, after request, the person indemnifying neglects to defend the person 
indemnified, a recovery against the latter, suffered by him in good faith, is con- 
clusive in his favor against the former.” 

This statute, in the absence of a contractual provision to the contrary, makes 
the recovery against the person indemnified conclusive against the indemnitor. 
But note should be taken that it is the recovery which is conclusive, if the person 
is in fact indemnified and the recovery does not in itself conclusively establish 
that the person claiming to be indemnified is in fact indemnified. In other words, 
the question of whether the party against whom recovery is had is indemnified 
is still open to dispute, notwithstanding the recovery. See, generally, in this con- 
nection Saxon v. National Surety Co., 129 Okl. 300, 264 P. 885; Missouri, Kk. & 
T. R. Co. v. Ellis et al., 78 Okl. 150, 189 P. 363; Washington Gaslight Co. v. 
District of Columbia, 161 U.S. 316, 16 S.Ct. 564, 40 L.Ed. 712. 

[2] However, it is generally agreed that any question determined in the 
action against the party claiming to be indemnified which was actually an issue 
and necessary or material to a determination of the action cannot be asserted to 
have been improperly determined by an indemnitor who was notified of the pend- 
ency of the action. Columbia Casualty Co. v. Hare, 116 Fla. 29, 156 So. 370: 
Tondi v. Fidelity & Casualty Co. of N. Y., 156 Md. 684, 145 A. 182. 

The rule is stated in 31 C.J. 460-462: 

“Where the indemnitor is notified of the pendency of an action against the 
indemnitee in reference to the subject matter of the indemnity and is given an 
opportunity to defend such action, the judgment in such action, if obtained with- 
out fraud and collusion, is conclusive upon the indemnitor as to all questions 
determined therein which are material to a recovery against him in an action for 
indemnity brought by the indemnitee. * * * 

“In case of an action against the indemnitee by a third person for damages 
caused by the indemnitor’s negligent or wrongful act, the judgment in such 
action, if the indemnitor had notice thereof, is conclusive in a subsequent action 
against him for indemnity as to the existence of the defect or other negligent or 
wrongful act which caused the injury, the injury to the third person, his freedom 
from contributory negligence, the liability of the indemnitee to fim, and the amount 
of the damages. The former judgment, however, is not conclusive evidence of 
all matters which are necessary to be proved by the indemnitee in his suit against 
the indemnitor. It is not conclusive as to facts which are not in issue or not 
determined in the former action, and if the facts through which the indemnitee 
claims indemnity were not litigated or clearly determined, they may be litigated 
in the action against the indemnitor through evidence additional to the record 
in the former action.” 

_ The limitation upon the conclusiveness of the prior adjudication as set forth 
in the foregoing quotations was, in a general way, recognized by this court in 
Missouri, K. & T. R. Co. v. Ellis, supra. ; ’ 

[31 The question in the case at bar is then narrowed to the inquiry: Did the 
court in_the prior action actually determine as a material issue in that case that 
Prama Singhrs was an employee of the Dawson Produce Company falling within 
the class against whose claims and demands the Dawson Company was indemnified 
by the provisions of the policy? 

As we have noted, the journal entry of judgment in the former case contained 
a recital so finding. However, the action was one for the alleged negligent 
maintenance of a building in an unsafe condition. The liability of the Dawson 
Produce Company in the first instance did not depend upon the relationship of 
employee and employer between itself and the injured individual who succeeded 
m recovering judgment against it. The petition in the former action is attached 
to the pleadings in this case as a part of the same. An examination of that plead- 
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ing discloses that the plaintiff in the former action alleged by detailed description 
the existence of a business relationship between himself and the Dawson Produce 
Company. The obvious purpose of that portion of the pleading was to justify 


his (Singhr’s) presence in the building of the Dawson Produce Company at the 


time of the injury and prevent himself from being classified as a trespasser, 


Singhrs did not in his petition seek to have the business relation thus described 


classified as one of employment and such a classification thereof was not essential 
to his cause of action. 


The finding of the court in the former action that he was an employee was 
therefore not responsive to any issue tendered by the plaintiff’s petition in that 
action. 


In its answer in the former action (which is also a part of the pleadings in 


this case), the Dawson Produce Company asserted that the action, or alleged 


action, fell within the exclusive jurisdiction of the Industrial Commission and in 
connection therewith asserted that Singhrs was such an employee as to be within 
the provisions of the workmen’s compensation act. The general judgment in favor 
of Singhrs in the prior action amounted to a denial of this contention and a 
negative finding thereon. The fact that the field of liability covered by the 


compensation act does not extend to all employees is too well known to warrant 


a definition of the limits of that act and the hazards and employments falling 


within the same. When the court in the former action had determined that the 
plaintiff’s injury did not fall within the provisions of the act, it was wholly 
unnecessary for it to go further and make an unnecessary, and (so far as the 
pleadings were concerned), unrequested finding that Singhrs was an employee 
of the Dawson Produce Company. 


The finding under discussion was entirely surplusage and not material to 


plaintiff's recovery in the former action. It was not within the issues. 


It necessarily follows that the question of whether Singhrs was such an 
employee as to fall within the class against liability to whom the Dawson Produce 
Company was indemnified under the provisions of the policy remains to be deter- 
mined in this action. The issue was framed by the pleadings in this case and 
should have been tried. The trial court was in error in sustaining a demurrer 


to the answer, 


“Tt is claimed that the finding of the court in the former action that Singhrs 


was an employee was inconsistent with the judgment in that case and conclusively 
established that the industrial commission, not a district court, had exclusive 
jurisdiction of the action. The contention is not meritorious. While the relation- 
ship of employer and_employee is essential to liability under the compensation act, 
it is by no means sufficient in itself to establish liability. Many employees do not 
fall within the act and many of those who do, sustain injuries which are non- 


compensable under the act. The court in the former action had jurisdiction to 
and did determine that Singhrs’ claim did not fall within the workmen’s com- 


pensation act. Its determination of that question is now final and immune from 
collateral attack. 


In the briefs the case of Maryland Casualty Company et al. v. Whitt, 167 
Okl. 261, 29 P.(2d) 65, is mentioned. That case involved a similar insurance 
policy to the one now before us, but concerned different provisions of the policy. 
Tt is not in point on any feature of this case. 

It is plead in the petition of the plaintiff herein that Prama Singhrs was listed 
by it with the defendant company as one of its employees. Plaintiff now asserts 
that by reason of such listing the defendant cannot now deny that Singhrs was in 
fact an employee. This argument is not well taken. Plaintiff may have mis- 
informed the defendant insurance company as to its relationship with Prama 
Singhrs. 


The case of Brooks v. A. A. Davis & Co. et al., 124 Okl. 140, 254 P. 66, cited 
by plaintiff’s contention under the record as presented in this case. Saas 

Of course, if it should develop that the true facts concerning the plaintiff's 
business connection with Prama Singhrs was revealed to the insurance company 
which thereupon listed him as an employee, a different question will arise for 
determination. 

In accord with the views herein expressed, this case is reversed and remanded. 


Osborn, C. J., Bayless, V. C. J., and Phelps, Corn, and Hurst, JJ., concur. 
Riley, Welch, and Gibson, JJ., dissent. 
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MISCELLANEOUS 


CONNECTICUT GENERAL LIFE INS. CO. v. JOHNSON, State Treasurer 
(two cases). S. F. 15724, 15725. 


Supreme Court of California, April 26, 1937. 
67 Pacific Reporter (2d) 675. 
1. REINSURANCE. 


Business of reinsurance is but modification of ordinary insurance, and 
authorization to do reinsurance business in state is included in certificate author- 
izing insurance company to carry on any of general lines of insurance (Pol.Code, 


(For other cases, see Insurance, Dec. Dig, § 676.) 
In Bank. 


Appeal from Superior Court, City and County of San Francisco; Frank T. 
Deasy, Judge. . 

Two actions by the Connecticut General Life Insurance Company against 
Charles O. Johnson, as Treasurer of the State of California. From adverse 
judgments, plaintiffs appeal. 


Affirmed. 
Raymond Benjamin and Hartley F. Peart, both of San Francisco, for appel- 
lant. 


U. S. Webb, Atty. Gen., Neil Cunningham, Deputy Atty. Gen., and James J. 
Arditto, of San Francisco, for respondent. 
Curtis, Justice. 


These two actions, while appealed separately, have been argued together, 
and as they present the same identical question, they may and will be considered 


in one opinion. The only difference in the two actions is that in action S. F. 


No. 15724, the plaintiff seeks to recover taxes paid for the calendar year 1930, 
while in action S. F. No. 15725 recovery is sought for the year 1931. These actions 
differ in no material respect from the two actions bearing the same title and 
reported in 3 Cal.(2d) 83, 43 P.(2d) 278, except as to the years during which the 
taxes involved accrued. In our decision in those actions we held that the taxes 


paid by plaintiff which it sought to recover in those actions, were legally levied 


and collected and the plaintiff was not entitled to recover any portion of the 
taxes so paid by it. Ags to all the questions involved in those appeals which 
were discussed and decided therein, we adhere to the conclusions reached by us 
in that decision. 

The present actions were pending at the time the former cases were decided. 
On the going down of the remittitur in the former appeals, the plaintiff amended 
its complaints in the two instant actions by expressly pleading the Fourteenth 
Amendment to the Constitution of the United States and alleging that the 
assessment and levy of a tax against plaintiff on the basis of its reinsurance 
business transacted during the two years covered by the complaints in these 
actions violated the provisions of this section of the Federal Constitution. 

There are set forth, in said amended complaint, three grounds upon which 
the plaintiff relies in support of its contention that the assessment and levy of 
said tax against it violated the Fourteenth Amendment of the United States 
Constitution. These grounds are now relied upon by the plaintiff in support 
of its appeals herein. 

It is first contended that the state board of equalization in computing the tax 
upon the reinsurance business of plaintiff levied a tax on account of business not 
done in the state of California and on contracts executed wholly and performed 
entirely without this state. This contention was the basis of the plaintiff’s argu- 
ment upon the former appeals, and it was decided adversely to plaintiff. We 
see no good reason for restating our position upon this question as our former 
decision fully answers the present contention of plaintiff. 

It is next contended that the computation of said tax upon the basis of 
reinsurance done by plaintiff is violative of said constitutional section, and is the 
taking of plaintiff's property without due process of law in that said tax is levied 
against plaintiff on account of a transaction and privilege not granted to plaintiff 
by the state of California and not exercised by the plaintiff within this state. 
Plaintiff alleges that the plaintiff during the years for which said tax was levied 
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held a legal and valid certificate of authority issued by the officials of this state 
authorizing it to do and transact the business of life and accident and health 
insurance within this state. It further alleges that neither of these certificates of 
authority authorize plaintiff to transact in California any other type of insurance 
except the three types above mentioned, all of which are recognized as types of 
insurance under section 594 of the Political Code of the state of California. 

This section of the Code was amended in 1933 (St.1933, p. 2241), and in 1935 
(St.1935, p. 496) the Insurance Code was adopted, which superseded section 5%4 
of the Political Code classifying insurance business. As these amendments were 
subsequent to the years during which the taxes herein involved accrued, the 
present actions are governed by the provisions of section 594 of the Political 
Code prior to its amendment in 1933. Neither the amendment of 1933 nor the 
provisions of the Insurance Code change the law in any material respect, in so 
far as it applies to any point raised in these actions, from what it was prior to 
the year 1933. Section 594 of the Political Code provides for some twenty 
different classes of:insurance for which certificates of authority may be issued 
in this state. No mention is made of reinsurance in said section as a separate 
class of insurance which may be carried on in this state. This does not mean 
that the business of reinsurance may not be carried on in this state. It may 
mean, however, that the business of reinsurance is included in the respective 
classes of insurance enumerated in said section of the Code. That is to say, that 
a certificate of authority to engage in the business of fire insurance includes the 
authority to engage in the business of fire reinsurance. 


“Reinsurance contracts as a general rule involve no legal principles essen- 


tially different from those applicable to contracts generally, nor does the contract - 


necessarily differ in form from original insurance. And reinsurance was a 
valid contract at common law and * * * has generally been regarded as a legiti- 
mate and valid contract; reinsurance now being generally practiced.” Cyclopedia 
of Insurance Law, Couch, vol. 1, p. 65, § 44. Again, the same author.makes the 
following statement: “An insurance company empowered ‘to make contracts of 
insurance’ or ‘all kinds of insurance against losses by fire’, may make a contract 
of reinsurance, * * * ” Volume 8, p. 7393, § 2258. We find the identical state- 
ment in Joyce on Insurance, volume 1, p. 345, § 115. 

The case of New York Bowery Fire Insurance Company v. New York Fire 
Insurance Company of New York, 17 Wend.(N.Y.) 359, seems to be the founda- 
tion for the above statement quoted above from the works of the two well-known 
authors. In that case we find the question discussed as follows: “It is objected 
that these Companies had no authority under their charters of incorporation to 
enter into the contract of re-assurance. By the 6th section of the Act incor- 
porating the plaintiffs, L. of 1832, p. 292, they have power ‘to make contracts of 
insurance against loss by fire of any houses or buildings whatsoever, and of any 
goods, chattels or personal estate whatsoever.’ By the 6th section of the’ Act 
incorporating the Bowery Co., L. of 1833, p. 296, they have power ‘to make all 
kinds of insurance against losses by fire, of any houses and buildings whatsoever; 
and also upon all goods, wares and merchandise whatsoever.’ Re-assurance 1s 
but a modification of the contract of insurance, and is, I think, clearly included 
in the power of the plaintiffs ‘to make contracts of insurance,’ and of the 
defendants ‘to make all kinds of insurance’ against losses by fire.” 


[1-4] Section 594 of the Political Code enumerates all the different classes 
of insurance authorized to be transacted in this state. It does not mention 
reinsurance. If reinsurance business is not included within one or more of the 
different classes of insurance mentioned in this Code section, then there is no 
law in this state governing that class of insurance, and it might follow that that 
type of insurance business is not permitted in this state. In the adoption of the 
Insurance Code in 1935, the insurance law of the state was rewritten, and in 
many instances material changes were made therein. Yet in this latest legis- 
lative enactment on the subject, we find no mention made of reinsurance as 
a separate and distinct type from ordinary insurance although other references 
are made therein to the business of reinsuranc. In fact, the Insurance Code 
follows verbatim the classification of the different classes of insurance enum- 
erated in section 594, Political Code, prior to its repeal. It is hardly reasonable 
that the commission which framed the Insurance Code, and the Legislature which 
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enacted the bill proposed by the commission into law, as well as section 594, 
Political Code, and its amendment, intended to leave the business of reinsurance 
without regulation in this state. The only reasonable conclusion to be drawn 
from their actions, as well as from the authorities cited above, is that the business 
of reinsurance is but a modification of ordinary insurance and is included in a 
certificate authorizing an insurance company to carry on any of the general lines 
of insurance mentioned in the statute. The plaintiff, therefore, cannot legally 
claim that during the times mentioned in the amended complaints in these 
actions, the certificates of authority issued to it to transact the business of life, 
accident, and health insurance, did not authorize it) to do a reinsurance business 
in these three classes of insurance. It is true that plaintiff has alleged that it 
had no certificate of authority to transact reinsurance business in this state. 
While the demurrers admit all allegations of fact in the amended complaints, 
they do not admit the truth of conclusions of law. The allegation as to the want 
of authority of the plaintiff to do a reinsurance business in this state comes 
within this latter class of allegations and it is not admitted by demurrer. The 
section of the Constitution of this state under which the tax was levied against 
the plaintiff is not therefore violative of the provisions of the Fourteenth 
Amendment of the Federal Constitution which prohibits the taking of property 
without due process of law in that it permits the levying of a tax against plaintiff 
on account of a franchise not granted to plaintiff or exercised by it in this state. 
As we have seen, plaintiff has’ enjoyed and exercised this franchise during the 
entire time involved in these actions. 

[5] Plaintiff further claims that this section of the Federal Constitution 
is violated in that the tax officials of this state in computing the tax against the 
plaintiff, included its reinsurance business, and thereby denied to plaintiff the 
equal protection of the law. Plaintiff bases this claim upon its statement that 
under the law in force during the years mentioned, the rate of taxation against 
all persons and companies doing an insurance business was fixed at 2.6 per 
cent. of their gross premiums, and that by compelling plaintiff to pay a tax of 
2.6 per cent. based upon gross premiums received by it, not only from its 
general insurance business but also upon its reinsurance business, such tax 
amounted to more than 5.6 per cent of its gross premiums received from its 
general insurance business. Therefore, plaintiff claims that other insurance 
companies which transact business in this state but do not accept reinsurance 
business are only required to pay a tax equal to 2.6 per cent. of their gross 
premiums while plaintiff is required to pay a tax equal to 5.6 per cent. of its 
gross premiums. To state this proposition is to, show its fallacy. Plaintiff is 
only required to pay a tax equal to 2.6 per cent. of its gross premiums received 
from its entire business which, of course, includes its reinsurance business. 
All other companies accepting reinsurance business pay at the same rate, and 
companies which do not accept reinsurance pay the same tax based upon, the 
business transacted by them. There is, therefore, no discrimination against the 
plaintiff as it is taxed at the same rate at which others engaged in a similar 
business are taxed. 

16] Article 13, section 14(b), of the Constitution of this state permits a deduc- 
tion of reinsurance premiums from the amount of the gross premiums received 
by an insurance company doing business in this state, for the purpose of com- 
puting the amount of taxes to be paid by said company. The evident purpose 
and intent of this provision of the Constitution are to avoid double taxation 
without any loss of revenue to the state. This deduction can only be made 
when the company which reinsures is “authorized to do; business in this state.” 
We have shown that the plaintiff was during the years herein involved, author- 
ized to do not only a life, accident and health insurance business, but a reinsur- 
ance business in this state. Plaintiff’s business in reinsurance clearly came within 
the terms of the constitutional section which permitted a deduction from gross 
premiums of premiums paid for reinsurance. Plaintiff undoubtedly received a 
benefit from this deduction as the companies whose risks it has reinsured, 
being relieved of taxes to the extent of the business transacted with plaintiff, 
could pay to plaintiff a higher premium than they could have paid had this deduc- 
tion not been made. On the other hand, if it should be held that plaintiff is not 
liable for this tax, then no deduction should be made to the companies with which 
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the plaintiff is doing a reinsurance business, with the result that these companies 
would not be able to pay to the plaintiff the rates which it is now receiving 
In such a case, it would be necessary for the plaintiff either to refuse this 
business or to reduce its premiums if it expected to hold this reinsurance 
business. We, however, are of the opinion that, as the plaintiff was authorized 
to do reinsurance business in this state during the entire time at which the tax 
against it was levied, the state officials in levying the tax for those years cor- 
rectly deducted from the gross premiums of the companies reinsuring with the 
plaintiff, the premiums paid to plaintiff, and that the plaintiff was liable for the 
tax computed upon its entire business transacted during those years, including 
its reinsurance of risks to property situated in this state. 

The judgments are affirmed. 

We concur: Edmonds, J.; Shenk, J.; Thompson, J.; Langdon, J, 


JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. v. PINK, 
State Superintendent of Insurance. 
Supreme Court, Appellate Division, Third Department. May 5, 1937. 


296 New York Supplement 20. 
RETALIATORY TAX. 

Foreign insurance company doing business in New York held not entitled 
to receive credit in reduction of amount payable by it to state under statute as 
a retaliatory tax, for amounts paid by it as excise tax to city of New York for 
privilege of carrying on its commercial activities, since act authorizing excise 
tax specifically provided that such taxes should be in addition to other taxes and 
should not limit or cut down taxing power of state (Insurance Law, § 33; Loc.Laws 
1934, Nos. 9, 18, pp. 108, 129; Laws 1934, c. 302, § 1; c. 873, § 1). 

(For other cases, see Insurance, Dec. Dig. § 19.) 

Hill, P. J., dissenting. 

Action by the John Hancock Mutual Life Insurance Company of Boston, 
Mass., against Louis H. Pink, State Superintendent of Insurance, wherein a 
submission was made by the parties for a decision of a controversy arising 
between them on an agreed set of facts pursuant to provisions of Civil Practice 
Act, §§ 546-548. 

Judgment for defendant. 

Argued before Hill, P. J., and Rhodes, McNamee, Crapser, and Heffernan, 
JJ. 

Tanner, Sillcocks & Friend, of New York City, for plaintiff. 

John J. Bennett, Jr., Atty. Gen., for defendant. 

Crapser, Justice. 

This is a submission by the parties herein to this court for a decision of a 
controversy arising between them upon an agreed set of facts pursuant to the 
provisions of sections 546-548 of the Civil Practice Act. 

The question for determination is whether or not the plaintiff, a foreign life 
insurance company, organized and existing under and by virtue of the laws of 
the commonwealth of Massachusetts, is entitled to receive credit in reduction 
of the amount payable by it as a retaliatory tax to the defendant under the 
provisions of section 33 of the Insurance Law of New York for the amount of 
taxes paid by it to the city of New York for the privilege of carrying on its 
business within the city of New York, pursuant to Local Laws enacted by the 
board of aldermen of the said city, for emergency unemployment relief purposes. 

Section 33 of the Insurance Law is entitled, “Reciprocal requirements,” and 
it is the section which imposes what is commonly referred to as the retaliatory 
tax of the state of New York on foreign insurance companies doing business 
herein. It provides in part as follows: 

“If, by the existing or future laws of any state, an insurance corporation of 
this state * * * shall be required * * * to make payment for taxes, * * * greater 
than are required or imposed from or upon similar corporations of such other 
state by the then existing or future laws of this state, * * * all similar insurance 
corporations of such state shall be and they are hereby required * * * to pay to 
the superintendent of insurance for taxes, * * * an amount equal to the amount 
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of such charges and payments, and shall be subjected to the same restrictions, 
obligations, conditions or penalties imposed by the laws of such other state upon 
such insurance corporations of this state.” 

The plaintiff is a life insurance company organized and existing under the 
laws of the state of Massachusetts. For the privilege of exercising its corporate 
franchise within the state of New York during the year 1934, plaintiff paid to 
the State Tax Commission of the state, pursuant to section 187 of the Tax Law, 
as amended by Laws 1927, c. 666, taxes to the amount of $300,287. Under the 
statutes of Massachusetts there would have been levied pursuant to section 20 
of Chapter 63 of the General Laws (Ter.Ed.) of Massacusetts upon a New York 
life insurance company doing a similar business in said state an excise tax which 
would have amounted to the sum of $418,136.09. The superintendent of insurance 
of this state, therefore, has levied upon the plaintiff pursuant to the provisions of 
section 33 of the Insurance Law a retaliatory tax in the amount of $117,849.09 
for the business done during the year 1934. Plaintiff, however, has paid to the 
city comptroller of the city of New York the sum of $8,850.53 pursuant to Local 
Law No. 9 of the City of New York for the year 1934 (page 108) and the sum 
of $18,170.76 pursuant to Local Law No. 18 of the City of New York for the 
year 1934 (page 129) and claims that it is entitled to credit these sums against 
the amount of tax so levied against it by the defendant pursuant to section 33 
of the Insurance Law and that the defendant in failing to grant such credit is 
exceeding its rights under section 33 of the Insurance Law. 

No question was raised by the plaintiff as to the power of the state of New 
York or the city of New York to levy the taxes in question. 

Local Law No. 9 of the City of New York for the year 1934 (page 108) was 
passed pursuant to the authority granted by chapter 302 of the Laws of 1934, 
and became a law May 22, 1934: It empowered the local legislative body of any 
city of the state having a population of one million inhabitants or more to adopt 
and amend local laws imposing in any such city any tax which the Legislature 
would have the power or authority to impose during the period from the effective 
date of said chapter. Such enabling act, however, specifically provided as follows: 
“A tax imposed hereunder shall have application only within the territorial limits 
of any such city and shall be in addition to any and all other taxes.” Section 1, 
chapter 302, of the Laws of 1934. 

The said tax imposed a tax upon the privilege of carrying on or exercising 

within the city of New York any trade, business, profession, vocation, commercial 
activity, or financial business during the balance of the calendar year of 1934. 
A Local Law No. 18 of the City of New York (page 129) was passed pursuant 
to the authoritv of chapter 873 of the Laws of 1934, Ex.Sess. Such act made a 
similar grant of power to that contained in chapter 302 of the Laws of 1934 except 
that it granted such power until December 31, 1935. It also contained an identical 
provision to that quoted above as to the application of such tax and that it should 
be in addition to any and all other taxes. Section 1, chapter 873, of the Laws 
of 1934, Ex.Sess. 

Tn the case of each such local laws such taxes were stated to be excise taxes 
for the privilege of carrying on the commercial activities within the city of New 
York for the periods of times covered by such laws. In each case such taxes 
were to be computed upon the receipts in excess of $15,000 in such commercial 
activities. 

The sole question involved is the construction of the statutes and the applica- 
tion to the facts in the case at bar. 


Section 33 of the Insurance Law by its terms clearly provides that a tax 
imposed be measured by and determined by comparison of the tax imposed by 
the Laws of the state of the incorporation of the company whose tax is to he 
determined with the taxes imposed by the state of New York. The intention of 
the Legislature is entirely clear. It has granted the power to levy taxes not within 
the ordinary scope or power of cities, such as are ordinarily levied by the state. 
It did not provide that the imposition of such taxes should limit or cut down 
the taxing power of the state, but on the contrary specifically provided that such 
taxes should be in addition to other taxes. 
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It specifically provides from the submission herein “that various of the cities, 
counties, towns and villages of the Commonwealth of Massachusetts impose taxes 
upon the tangible personal property of life insurance companies incorporated under 
the Laws of the State of New York and admitted to ,do business in Massachusetts ; 
that the Superintendent of Insurance of New York in levying taxes pursuant to 
section 33 of the Insurance Law upon life insurance companies incorporated in 
Massachusetts and doing business in New York, it fixes the amount thereof 
without regard to any taxes imposed by cities, counties, towns and villages in 
Massachusetts upon the tangible personal property of life insurance companies 
incorporated under the Laws of New York and admitted to do business in Massa- 
chusetts.” 

The business of one Massachusetts company might be confined entirely to 
the city of New York, whereas another may carry on no business in the city, 
even though in other respects its business and financial situation was exactly iden- 
tical. No practical base therefore could be adopted for assessing retaliatory taxes. 

A practical consideration of the statutes in question make it necessary only 
to consider the provisions of the said laws as provided by the wording of section 
33 of the Insurance Law. 

The case of State ex rel. New England Mutual Life Insurance Company v. 
Reinmund, 45 Ohio St. 214, 13 N.E. 30, cited by the plaintiff, it seems to me is 
distinguishable from the case at bar. In that case a comparison of the taxes 
was clearly a comparison of taxes imposed by state laws, the statute of Ohio 
providing that a return should be made by each agency of a life insurance com- 
pany to the taxing officials of the county and that such receipts should be subject 
to the same rate of taxation as other personal property. Though the taxes so 
levied were paid to the counties, obviously they were paid under the said law. 
No other method of taxation was adopted by the state of Ohio nor any other 
tax levied. In such case, therefore, a direct comparison was made between the 
taxes so paid and those which would have been paid by a similar company to 
the state under the Massachusetts law. 

The case of Life & Casualty Insurance Company v. Coleman, 233 Ky. 350, 
25 S.W.(2d) 748, is also cited by the plaintiff to uphold its contention. In that 
case the Tennessee Revenue Act provided for a 2% per cent. tax on the gross 
premiums collected in the state which shall be in lieu of all other taxes. The 
Kentucky act provided a 2 per cent. tax on gross premiums collected in the state, 
and in addition municipalities were permitted to impose taxes upon insurance com- 
panies for the privilege of doing business within their corporate limits. The 
Supreme Court of Tennessee held that the phrase “in lieu of all other taxes” 
precludes municipalities from imposing any tax upon foreign insurance companies. 
The Kentucky statute did not provide that municipal taxes were to be in addition 
to the state tax imposed as did the act permitting the city of New York to impose 
a tax, and therefore that case is not in point. 

Judgment with costs may be entered declaring that the superintendent of 
insurance has correctly applied section 33 of the Insurance Law and that plaintiff 
has been correctly assessed thereunder of the tax in the amount of $117,849.09. 

Judgment rendered without costs declaring that the superintendent of insur- 
ance has correctly applied section 33 of the Insurance Law and that plaintiff 
has been correctly assessed thereunder of the tax in the amount of $117,849.09. 

Rhodes, McNamee, and Heffernan, JJ., concur. 
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